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ORDERS  OP  COURT. 

I.  It  is  ordered  by  the  Court  that  all  felony  cases  dow  on  file  at  this 
Branch,  or  that  may  hereafter  be  filed  here,  though  not  regalarly  returnable 
to  this  Branch,  be  forwarded  to  the  Tyler  Branch  of  this  Court. 

II.  It  is  ordered  by  the  Court  that  State  cases  transferred  from  one 
Branch  of  the  Court  to  the  other  shall  be  returned  to  the  Branch  where  fiLed, 
and  all  papers  shall  be  issued  from  the  Branch  of  the  Court  where  said  causes 
were  first  filed,  anSl  that  costs  accruing  in  said  transferred  cases  shall  be 
taxed  at  and  the  mandates  issued  at  said  Branch  where  first  filed. 
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CASES  DECIDED  WITHOUT  WRITTEN  OPINIONS 


At  the  Austin  Tkrm,  1886.* 


Style  oj  Cktse,            County.                   Offense.                       Penalty.  Disposition. 

A. 
Alexander  and  Picrson   Delta Habeas  corpus  for  bail. .  Refused AfiSrmed. 

V.  State. 

Andin}?  v.  State Kendall Assault  to  murder  .    ...  3  years Affirmed. 

Ars  V.  State Bosque Aggravated  assault $260  &  30  days.  .Affirmed. 

Aicheaou  v.  State Tilus Murder  second  degree. . 20  years ...  .Affirmed. 

B. 

^ker  V.  Stfite  . .    Palo  Pinto  . . Carrying  a  pii-tol $25    Affirmed. 

Baker  v.  State Kerr .     Murder  second  degre  • . .  25  years Affirmed. 

Bjirbor  v .  State Lamar Burglary 5  years Affirmed. 

Beall  V  State Erath Manslaughter 4  years Affirmed. 

Beasley  v.  State .Kinne.\   Serious  tlireat  to  mur. .  .$100    Affirmed. 

Beckmanet al  v.  State. .  McLennan. .  .Sciro  facias Affirmed. 

Bivens  v.  State Limestone. .  .Forgery    2  years Affirmed. 

Bl.i the  V.  Stale    Parker Misdemeanor  tlieft ^^300  &  30  days.   Affirmed. 

Boon  V.  State    Camp    Murder  second,  degree. .  15  yeari^ .......  Affirmed. 

Bojd  V.  State McLennan . . . Herding   sheep  on  an-    $5     Dismissed. 

other's  iMnd. 

Brady  v  State Grayson  ....  Burglary  .    5  years Affirmed. 

Bndy  v.  State Travis  ....  .Swindlii»g 2  years Affirmed. 

BramoQ  v.  State Denton Carrying  a  pistol $25    Affirmed. 

Brown  et  al.  v.  State. . . Burnet Scire  facias Affirmed. 

Buck  V.  State Hays  .......  Misdemeanor  theft. . . .  $50  k  30  days. . .  Affirmed. 

Burkbard  v.  State Bexar Murder  second  degree.  .25  years Affirmed. 

C. 

Cain  v.State Travis Felony  theft 3  years Affirmed. 

Obllahan  v.  State Kerr Murder  second  degree. . 5  years Affirmed. 

Gkthey  v  State Bell Assault  to  murder 5  years Affirmed. 

Chambers  v.  State Montague  , . .  Assault  to  murder 2  years Affirmed. 

Coats  V.  State Coryell Murder  first  degree    . .  .Life Affirmed. 

Cobb  V.  State Washington. .  Murder  second  degree . .  5  years Affirmed. 

Cote  V.  State Taylor Felony  theft 5  years Affirmed. 

Cooper  V.  State Tarrant Gaming $75    Affirmed. 


*** Years"  or  **  Life"  signifies  the  term  in  the  penitentiary  awarded;  "d."  and  **mo.",  the 
days  or  months  in  the  county  jail,  and  **$*'  the  fine  assessed. 
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Cases  decided  witboat  written  opinions. 


Style  of  Case.  Chunty,  Offense,  Penalty.  Ditposition, 

Oortez  y.  State Ooliad Felony  theft 5  years AflQrmed 

CroBsHeld  v  State Montagrue Sell,  liquor  election  day.  .$100   Affirmed. 

Gumbo  V.  State Cherokee. . . .  Perjury 5  years Affirmed. 

Gutter,  Ex  Pane Jack Habeas  corpus  for  buil . . Refu.^d Affirmed. 

Dagle  V.  State Baylor Misdemeanor. .    $20 Affirmed. 

Darnell  y.  State Baylor Mwdcmeanor $20   Dismissed. 

Dayidson  y.  State Brown Felony  theft 5  years Affirmed. 

Deer  y.  State Bell Felony  theft 5  years Affirmed. 

Dennis  y.  State Bell Exhibiting  gaming  b^nk  .|50  &  10  days. .  .Affirmed. 

DizoQ  y.  State Urayson Felony  theft 2  years Affirmed. 

Don&Idson  v.  8tHte. .    .  Grayson Agg.  assault  ani  bat  .  $200 Dismissed. 

Drnmmond  y.  State. ..  .('uUahan     ..   Unlawfully  selling  liq    $450    Affirmed. 

Dugan  y  State GrayBOii     . .   Obstructing  pub.  road.  .$25    Dismissed. 

Dysart  y.  ^tate. ...... .Ellis Violating  local  op.  law.  .$25    Affirmed. 

E. 

Kastman  y.  State Clay Gaming $20 Affirmed 

Edwards  y.  State Bell Obstructing  pub.  road.  .$1    Affirmed. 

Emory,  Kx  Pane Oldham Habeas  corpus  for  bail. .  Refused   ......  Affirmed. 

Epperson  y.  State Henderrtou  . .  Kobbery . .  10  years Affirmed     i 

Epperson  y  State Henderson  .  .Assault  lo  rob    5  years Affirmed. 

P. 

Fallon  y.  Sin  e Titrrnnt Disinter,  human  bodies.. $25    Affirmed 

Ferrell  y  State     .    ...   Bosque .A ggmvated  assault    ...$25 Affirmed. 

Ferris  v   State Denton   .  .    .  .G.iming  ....  $25 Dismis.<9ed. 

Fletcher  v.  Siaie Williamson  .  .Ex^  gaming  table    . . .  .$25  k  10  dH3's. . .  Affirmed. 

Folstnn  y  State Walker  ....   Burglary 5  years.    Affirmed 

Folwell  y.  State Bexar     Felony  theft 5  yeHrs Affirmed. 

Ford  y  State Bosque Agf^ravuted  ms-s  lult  . . . $25    Dismiasod 

FoKsett  V. State ^.Bosqie Gaming $10    ..      .Dismissed. 

Fossett  V.  State    Bosque Gaming    $10      Dismissed. 

Pugall  y.  State Clay Gaming $25    Affirmed. 

a 

Gastellos  v.  State Tom  Greori  . .  Felony  theft 5  years Affirmed. 

Gay  y.  State Tarrant  ....   Disorderly  houhC $1 75    Affirmed. 

Gelbert  y.  State Taylor Agg.  assault  and  bat. .  .$150    Affirmed. 

Gillis  &  Bacon  y.  State  .  Bexar Scire  facias Dismissed . 

Guerra  y.  State Cameron  . . .   Murder  second  degree.  .12  years Affirmed. 

H. 

Halcomb  y.  State Denton Unl.  cutting  timber. . .  $10    Affirmed. 

Hall  y.  State Shelby. . . .     Murder  first  degree  . . .  .Life Affirmed. 

Hanna  y.  State Bosque Gaming    $15 Affirmed. 

Harris  y.  State Bosque Unl.  branding  animals... $10    ...      Affirmed. 

Herald  v.  State Waller Murder  second  degree.  .6  years. ....... .Affirmed. 

Herrington  y  State.    .  Denton..    .     Misdemeanor  theft $2  and  30  days.  .Affirmed. 

Hill  V.  State Aiascosa  . . .  Fel-ny  tliefi •. . .  3  years. Affirmed. 

Hodge  y  State Henderson . . .  Robbery 10  years Affirmed. 

Hodge  y.  i^tate Henderson . . .  Assault  to  rob 5  years Affirmed. 
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Gases  decided  withoat  written  opinions. 


Style  of  Cass.  County,  Ojfense.  PetmUy.  Disposition. 

Hood  y.  State Brown Felony  theft 2  years Affirmed. 

Horn  y.  State Cherokee ....  Perjury 6  years .Affirmed. 

Homberger  v.  State  . .   Wise Felony  theft 3  years Affirmed. 

HoQstOD  V.  State Bastrop Sodomy 5  years Affirmed. 

I. 
Irrine  t.  State Montague  . .  .Carrying  a  pistol $25   Affirmed. 

J. 

Jsckson  7.  State Anderson  . .  .Perjury     6  years. ... .  Affirmed. 

James  ▼.  State Palo  Pinto. .  .Driv.  cattle  from  range.  .$50   Affirmed. 

Jones  V.  State Parker Assault $5     Affirmed 

Jooes  ▼.  State Gillespie  ....  Aggravated  assault . . .  .$25   Affirmed. 

Jones  y.  State McLennan . . .  Unlawful  sale  of  liquor.  .$25   Dismissed 

Jongman  v.  State Bexar Felony  theft 3  years Afflroaed. 

K. 

Kersey  y.  State  ........  Palo  Pinto. . .  Assault $25   Dismissed 

Kersey  y.  Slate Palo  Pinto. . .  Assault $10     Dismissed 

L. 

Latham  y.  Stale. ..... .Anderson Perjury 9  years Affirmed. 

Leache  y.  State Comanche  . . .  Murder  second  degree . .  14  years Affirmed. 

Lemmons  y.  Stati) Taylor Felony  theft 5  years Affirmed. 

Lester  y.  State Tarrant  .   . .  Felony  theft 4  yeats Affirmed. 

Lewis  y.  State Colorado Felony  theft 5  years Affirmed. 

Locke  y. State Grayson  . . .  .Assault  to  murder 2  years Affirmed. 

Long  y.  State IJyalde Berding  sheep    with    $200   Affirmed. 

scab  beyond  limits. 

Long  y.  State Medina Felony  theft 8  years Affirmed. 

Lott  y.  State Yictoria Murder  second  degree . .  20  years \  fflrmed. 

Lumbey  y.  State Bl  Paso Felooy  theft 3  years Affirmed. 

M. 

Marrs  y.  State Parker Burglary 2  years Affirmed. 

Kartin  y.  State Jones   Using  si  rny  horse  .   . .  .$60 Affirmed.' 

ICartinez  y.  State Dallas Sellinflr  lottery  tickets Withdr'n . 

Kattoek  y.  S^ate Brown Felony  ihoft 2  years Affirmed. 

McAdams  y.  State Palo  Pinto. .  Obstruciing  pub,  road.  .$10   Affirmed. 

McAllister  y.  State  . . .  .Tarrant  .   . .  .Illegil  voiing    2  years Affirmed. 

McCamant  y.  State  . . .  .Jones Usin/  Himy  horse $10 Affirmed. 

McCiilloch  y.  State Atascosa Fence  breaking $25    Dismissed 

McDaniel  y.  State Bell Felony  theft 5  years Affirmed. 

McDowell  y.  State Bosque  . .    . .  Carryiug  a  pistol      .   .  .$50   Affirmed. 

McLennan  y.  State  ....  Robertson  . . .  Assault  to  murder 5  years Affirmed. 

McNight  y.  State Houston Burglary 4  years Affirmed. 

McRae  y  State Kinney Felony  theft 2  years Affirmed. 

Mendeke  y.  State Kinney Disorderly  house $100   Affirmed. 

Merchant,  Bx  Parte. . .  Clay Habeas  corpus  for  bail . .  Refused Affirmed. 

Henley  y.  State Webb Habeas  corpus  for  bail . .  Refused    . .     .     Affirmed. 

Meyers  y.  State Montgomery. .  Habeas  corpus  for  bail . .  Refused         ....  Affirmed. 

tfitcheU  y.  State Bl  Paso Assault  to  rob 2  years Affirmed. 

Mopfariog  y.  State Guadalupe. . .  Aggrayated  assault . . .  .$33    Affirmed. 


21  Texas  Court  of  Appeals. 


Cases  decided  without  written  opinions. 


Style  of  Case.  Cowniy.  Offense.  Penalty.  Disposition. 

Moore  v.  State Hood Felony  theft 4  years Affirmed. 

Muir  y.  (^tate Travis    Agg.  assault  and  bat. .  .$500  ft  12  moa. .  .Affirmed. 

N. 

Nichols  V.  State Johnson .   . .  Felony  theft 5  years Affirmed. 

Nichols  V.  State San  Saba  .  . .  Felony   Affirmed. 

Nunio  V.  State Uvalde ExV  gamJDK  table $25    Affirmed. 

O. 
Owens  V.  State Hood Pl'g  cards  in  pub.  place..$10    Affirmed. 

P. 

Pate,  Ex  Parte Parker Habeas  corpus  for  bail . .  Refused Affirmed. 

Pelham  v.  State Frio Felony  theft 2  years Affirmed. 

Perkins  v.  State  . .      . .  Coryell Felony  theft 2  years Affirmed. 

Potter  y.  State Tarrant Disorderly  house $250   Affirmed. 

R. 

RatM  y.  State Comanche  . .  .Felony  theft . . 6  years Affirmed. 

Roberts  v.  State Bell Aggravated  assault  . . .  .$25   .•  .  .Affirmed. 

Bountree  v.  State Guadalupe. .  .Felony  theft 8  years Dismissed 

S. 

Sanford  v.  State Clay Murder  first  degree  . . .  Life Affirmed. 

Saunders  y.  State Falls Wounding  cows $60 Affirmed. 

Schrimshare  v.  State . . .  Baylor Felony  theft 2  years Affirmed. 

Schubert,  Ex  Parte  . . .  .Jefferson    . . .  Habeas  corpus  for  bail. .  Refused  .  .    Affirmed. 

Slade  v.  State Falls Felony  theft 2  years Affirmed. 

Slade  v.  State Falls Felony  theft 4  years Affirmed. 

Smith  y.  State Wise Dealing  in  county  8crip..$l  20    Dismissed 

Smith  y.  State Grayson Felony  theft .  .2  years Affirmed. 

Smith  y.  State Grayson Robbery  , 5  years Affirmed. 

Smith  V.  Slate Grayson Assault  to  murder 2  years Affirmed. 

Smith  y.  State.    Harrison  . . .  .Burglary 5  years Affirmed. 

Sparks  y.  State Elinney Felony  theft 5  years Affirmed. 

Stapp  y.  State Comanche  . .  .Dist.  religious  worship.  .$25    Dismissed 

Stebbs  y.  State Travis Murcler  second  degree. . 25  years Affirmed. 

Sullivan  y.  State Karnes Refusing  to  render  tax...$50    Affirmed. 

T. 

Tackman  v.  State Webb Displaying  pistol      .    .  .$5    Affirmed. 

Taylor  v.  State Callahan  . . .  .Felony  theft 2  years Affirmed. 

Taylor  v.  State   Cooke Disorderly  house $150    Affirmed. 

Thomas  v.  State Bosque Gaming $10    Affirmed. 

Thomas  v.  State Dallas Felony  theft 2  years Affirmed. 

Tickel  v.  State Ellis Murder  first  degree    . .  .Life Affirmed. 

Townsend  v.  State Travis Burglary 10  years Affirmed. 

Tucker  v.  State Kastland Assault  to  murder 2  years Affirmed. 

Tucker  v.  State Erath Felony  theft 7  years Affirmed. 

V. 
Van  Dom  v.  State Wilson Felony  theft .5  years Affirmed. 

W. 

Waldrlp  y.  State. . .' Nolen Felony  theft 5  years Affirmed. 

Walker  y.  State Ellis  Misdemeanor  theft $25  and  1  day. . .  Affirmed. 
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Style  of  Case.  Chuniy.  Offense.  Penalty.  DiiposiHon. 

Watson  V.  State (irayson DUt.  religious  worship.. .$26   Affirmed. 

Weaihers  v.  State Jack  ...     .  .Wounding  a  horse. . . ,  $10    ......   Affirmed. 

Weaver  v.  State Smith Theft  from  the  person.  .5  years Affirmed. 

Williams  v.  State Smith Assault  to  rape     2  years .Affirmed. 

Williams  v.  State Comanche  . .  .Felony  theft 15  years Dismissed 

Williams  v.  State Brown Adultery $300    Affirmed. 

Williams  v.  State McLennan   .  .Embezzlement 5  years Affirmed. 

Woodlief  V.  Siate Ellis   Violating  local  op.  law.  .$25    Affirmed. 

Wyers  v.  State Falls Felony  theft 2  years Affirmed. 

Y. 
Toang  y.  State Goliad Felony  theft 6  years     Affirmed. 
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1.  BuRaiiARY — Indictment— Case  Approved.— Note  the  opinioQ  for  ap- 

proval of  the  rule  laid  down  in  Carr's  case,  19  Texas  Court  of  Appeals, 
685,  to  the  effect  that  an  indictment  which  charges  that  the  accused  did 
** break  and  enter"  the  house,  but  does  not  allege  the  breaking  and  entry 
to  have  been  either  by  day  or  night,  is  sufficient  to  authorize  a  conviction 
for  buri^lary,  whether  by  day  or  night,  if  supported  by  proof  that  the 
force  was  applied  to  the  building.  See  the  statement  of  the  case,  in  con- 
nection with  the  statement  of  Carres  case,  supra,  for  evidence  Tield  suffi- 
cient to  support  both  the  indictment  and  the  conviction. 

2.  Practice— Change  of  Venue.— The  granting  or  refusing  of  an  appli- 

cation for  a  change  of  venue  is  a  matter  committed  to  the  sound  discretion 
of  the  trial  court.  The  action  of  the  trial  court  upon  such  an  application 
will  not  be  revised  on  appeal,  unless  it  should  appear  that  such  discretion 
has  been  abused.  See  the  opinion  in  extenso  for  circumstances  under 
which  the  trial  court  is  held  not  to  have  exceeded  its  discretion  in  refus- 
ing an  application  for  a  change  of  venue. 

3.  Qualification  of  a  Witness— Executive  Pardon.— It  is  a  well  estab- 

lished doctrine  that,  '*in  the  absence  of  fraud,  a  pardon  will  be  good 
though  it  states  the  date  of  the  conviction  incorrectly  if  it  was  intended 
to  cover,  and  does  cover,  the  particular  offense."  The  rule  cannot  be 
changed  by  the  fact  that  the  date  of  the  conviction  as  recited  in  the  par- 
don is  a  date  upon  which  no  legal  conviction  could  be  had.  The  question 
is  purely  one  of  identity,  involving  the  competency  of  the  witness  to  tes- 
tify, and  upon  the  trial  judge  alone  devolves  the  determination  of  the 
question  whether  the  pardon  was  intended  to  and  did  relate  to  the  par- 
ticular offense  of  which  the  witness  was  convicted,  and,  in  determining 
this  question,  he  is  not  confined  to  the  record  alone,  but  may  hear  evi- 
dence dehors  the  record.  The  record  failing  to  show  in  any  wjiy  that  the 
State  failed  to  show  that  the  Hester  named  in  the  pardon  was  the  same 
Hester  named  in  the  judgment  of  conviction,  and  that  the  conviction 
named  in  the  pardon  was  the  same  conviction  evidenced  by  the  judg- 
ment, the  presumption  obtains  that  the  necessary  proof  was  made. 
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4.  Same. — The  courts  of  this  State  have  no  control  whaterer  over  the  mo- 
tivee  which  actuated  the  execative  in  bestowinfc  a  pardon  npon  a  convict. 
If  the  pardon  be  valid  upon  its  face,  it  most  be  given  its  fall  force  and 
effect,  as  an  instroment  emanatinic  from  the  Governor  in  the  exercise  of 
bis  constitational  aathority.  Objection,  therefore,  that  the  fall  pardon 
in  this  case  was  granted  to  avoid  a  former  decision  of  this  coart  holding 
a  conditional  pardon  insaflicient  to  restore  the  competency  of  a  convict 
as  a  witness  is  not  well  taken. 

6.  Same. — That  a  previoas  conditional  pardon  was  granted  to  and  accepted 
by  the  convict  cannot  affect  the  validity  of  a  fall  pardon  sabseqaently 
granted  to  and  accepted  by  him.. 

6.  Same.— '' Where,  by  the  Constitution,  a  particular  question  is  plainly  ad- 

dressed to  the  discretion  or  judgment  of  some  one  department  or  officer, 
the  interference  of  any  other  department  or  officer,  with  a  view  to  the 
substitution  of  its  own  discretion  or  judgment  in  the  place  of  that  to 
which  the  Constitution  has  confided  the  decision,  would  be  impertinent 
and  intrusive. ^^  Moreover,  such  interference  is  especially  interdicted  by 
Section  1  of  Article  2  of  our  Constitution.  It  is,  therefore,  beyond  the 
province  of  this  court  to  decide  whether  or  not  the  granting  of  a  i>ardon 
to  a  person  convicted  of  a  felony,  in  order  to  qualify  him  as  a  witness  in 
a  particular  case,  is  against  public  policy. 

7.  Same — Fact  Case. — See  the  statement  of  the  case  in  connection  with  the 

report  of  Carres  case,  19  Texas  Court  of  Appeals,  635,  for  evidence  held 
sufficient  to  support  a  conviction  for  burglary 

Appeal  from  the  District  Court  of  Gonzales.  Tried  below  be- 
fore the  Hon.  George  McCormick. 

This  is  the  companion  case  to  that  of  Carr  v.  The  State,  re- 
ported in  full  in  volume  nineteen  of  these  Reports.  A  separate 
indictment  charged  this  appellant  with  the  same  oflfense — the 
burglary  of  the  store  house  of  Samuel  Brown  and  J.  W.  Peebles, 
in  Gonzales  county,  Texas,  on  the  tenth  day  of  December,  1883. 
The  appellant's  trial  resulted  in  his  conviction,  and  his  punish- 
ment was  assessed  at  a  term  of  four  years  in  the  penitentiary. 

Of  the  witnesses  who  testified  in  Carr's  case,  Messrs.  S.  H. 
Brown,  Swann,  Ledbetter,  Trammell,  John  Hester,  B.  and  M. 
Lett,  Alley,  W.  O.  Jones,  Clint,  and  Ed.  Martin,  Melvin,  Ivey, 
Underwood,  Mrs.  Collins  and  Darnell,  testified  in  this  case  sub- 
stantially to  the  same  facts  as  in  Carr's  case.  Messrs.  Carpenter, 
W.  H.  Brown,  Deering,  Sam  Hester,  Carr,  the  two  McNabbs, 
McFarland,  Alexander  and  Williams  who  testified  in  Carr's 
case,  were  not  examined  upon  this  trial.  The  additional  testi- 
mony adduced  upon  the  trial  of  the  appellant  is  summarized 
below. 
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C.  C.  Littlefield  testified,  for  the  State,  that  he  lived  abut  three 
miles  distant  from  Leesville  at  the  time  Brown  &  Peebles's  store 
was  burglarized.  He  had  four  hundred  and  eighty-five  dollars 
on  deposit  with  Brown  &  Peebles  at  that  time.  It  was  the  recol- 
lection of  the  witness  that  the  money  consisted  of  two  one  hun- 
dred dollar  bills,  one  fifty  dollar  gold  certificate,  the  larger  part 
of  the  balance  being  in  five  dollar  and  ten  dollar  bills,  and  some 
silver. 

Cross-examined,  the  witness  said  he  was  quite  certain  that 
there  were  two  one  hundred  dollar  bills  in  the  amount  of  money 
deposited  by  him  with  Brown  &  Peebles.  Of  the  amount  de- 
posited by  witness,  four  hundred  dollars  was  in  currency,  in  a 
paper  box.  The  remainder  was  silver  in  a  common  twenty-five- 
pound  shot  sack,  unless  Brown  exchanged  it  for  gold,  which 
witness  authorized  him  to  do.  It  was  the  recollection  of  witness 
that,  on  a  former  trial  of  this  case,  Brown  testified  that  he  was 
not  positive  that  there  were  any  one  hundred  dollar  bills  in  the 
safe  at  the  time  of  the  burglary. 

J.  W.  Peebles  testified,  for  the  State,  that  he  was  the  Peebles 
of  the  mercantile  firm  of  Brown  &  Peebles,  of  Leesville.  Gon- 
zales Qounty,  Texas.  That  establishment  was  burglarized  on 
the  night  of  December  31,  1883,  and  thirteen  hundred  or  fourteen 
huniired  dollars  was  taken.  Witness  had  known  the  defendant 
for  five  or  six  years.  Defendant  was  well  acquainted  with 
Brown  &  Peebles.  'Ihe  house  was  entered  by  removing  a  plank 
from  the  south  side. 

Cross-examined,  the  witness  testified  that  the  money  taken 
consisted  of  silver  in  a  cigar  box  and  sacks,  and  currency  in  a 
Morocco  pocket  book,  in  five,  ten,  twenty  and  fifty  dollar  bills. 
He  had  no  recollection  of  there  being  any  one  hundred  dollar 
bills  in  the  safe,  though  there  may  have  been.  Witness  reached 
the  safe,  in  the  street,  about  sunrise  on  the  morning  after  the 
burglary,  about  the  same  time  that  Brown  reached  it.  He  did 
not  remember  who  else  was  about  the  safe.  An  old  account 
book  belonging  to  Brown  &  Peebles  was  kept  in  the  safe.  Wit- 
ness saw  nothing  of  that  account  book  about  the  safe  when  he 
reached  it  on  the  morning  after  the  burglary.  Pieces  of  the 
cigar  box  were  strewn  about  the  safe,  and  a  paper  thread  box 
that  was  kept  in  the  safe  was  lying  near,  in  pieces.  The  store 
house  of  Brown  &  Peebles  was  entered  on  that  occasion  without 
the  witness's  knowledge  or  consent. 
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J.  M.  Carraway  testified,  for  the  State,  that  he  lived  in  Lees- 
ville,  just  east  of  Brown  &  Peebles's  store,  about  seventy-five 
yards  distant.  Before  breakfast  on  the  morning  after  the  bur- 
glary, witness  saw  Brown  &  Peebles's  safe  standing  in  the 
street,  with  a  hole  broken  through  it.  Witness's  axe  was  lying 
near  tho  safe.  That  axe  was  left  behind  witness's  "shop  over 
night.  Witness  had  never  heard  the  defendant  say  anything 
about  the  burglary. 

Cross-examined,  the  witness  testified  that-his  axe  was  last  used, 
so  far  as  he  knew,  by  B.  L.  Smith.  Witness  did  not  know  the 
said  Smith's  present  whereabouts.  He  left  Leesville  some  eight 
or  nine  months  after  the  burglary.  Smith  slept  in  the  house  in 
which  he  was  doing  business,  in  front  of  which  was  the  wood 
pile,  at  which  the  axe  was  generally  left. 

John  Hester  was  introduced  by  the  State,  and  his  competency 
to  testify  as  a  witness  was  attacked  upon  the  ground  that  he  had 
been  convicted  of  an  infamous  crime.  The  State  then  read  the 
charter  of  pardon  granted  by  the  Governor  of  the  State  of  Texas, 
as  follows: 

"Proclamation  of  the  Governor  of  the  State  of  Texas. 

"To  all  to  whom  these  presents  shall  come:  Whereas)  at  the 
November  term,  A.  D.  1884,  in  the  District  Court  of  Gonzales 
county.  State  of  Texas,  John  G.  Hester  was  convicted  of  iheft 
of  sheep,  and  sentenced  to  five  years  confinement  in  the  peni- 
tentiary; and  whereas,  the  pardon  heretofore  (to  wit,  June  22, 
1886),  granted  said  convict  by  the  Governor,  because  of  its  con- 
ditions, has  been  held  by  the  Court  of  Appeals  not  to  be  a  full 
pardon:  Now,  therefore,  I,  John  Ireland,  Governor  of  Texas, 
do,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  this  State,  hereby,  for  the  reasons  specified,  now  on 
file  in  the  office  of  the  Secretary  of  State,  grant  the  said  John 
G.  Hester  a  full  pardon,  and  restore  him  to  his  competency  as  a 
witness  in  the  courts  of  this  State. 

"In  testimony  whereof  I  have  hereto  signed  my  name, 
[seal.]    and  caused  the  seal  of  State  to  be  affixed,  at  the  city  of 

Austin,  this  thirteenth  day  of  January,  A.  D.  1886. 
•*  By  the  Governor:  **  John  Ireland, 

**  J.  W.  Baines,  "Governor  of  Texas. 

**  Secretary  of  State." 
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The  witness  being  thus  qualified,  testified,  in  substance,  as  he 
testified  on  the  trial  of  Carr,  supra. 

T.  J.  Ponton  testified,  for  the  State,  that  in  1883  he  was  the 
district  attorney  for  the  district  which  includes  the  county  of 
Quadalupe.  Witness  prosecuted  the  witness  Darnell  to  convic- 
tion for  a  felony  at  the  November  term,  1883,  of  the  Guadalupe 
county  district  court.  Darnell  had  never  been  convicted  of  an- 
other felony  in  the  witness's  district  during  the  witness's  incum- 
bency of  the  office  of  district  attorney,  and  the  felony  for  which 
the  witness,  as  district  attorney,  convicted  him  at  the  November 
term,  1883,  of  the  Guadalupe  county  district  court,  was  the  con- 
viction intended  to  be  covered  by  the  pardon  extended  by  the 
Governor.  Darnell  was  convicted  of  an  aggravated  assault  in 
Qonzales  county,  in  January,  1884,  on  an  indictment  for  assault 
with  intent  to  murder.  Witness  was  informed  that  John  Hester 
had  confessed  his  complicity  in  the  Brown  &  Peebles  burglary, 
and  went  to  the  penitentiary  to  see  him.  He  told  Hester  that  he 
had  understood  he  desired  to  make  a  statement  about  the  bur- 
glary. He  made  the  statement  and  sheriff  Jones  wrote  it  down. 
Witness  then  told  Hester  that  he  was  a  very  material  v^itness 
for  the  State  in  the  burglary  case,  and  that  he,  witness,  would 
try  to  get  him  pardoned.  Witness  made  Hester  no  promises  in 
this  connection,  but  remarked  that  he  would  do  what  he  could 
toward  securing  a  pardon. 

Cross-examined,  the  witness  testified  that  sheriff  Jones,  on  his 
first  visit  to  Hester  at  the  penitentiary,  took  with  him  some  in- 
terrogatories addressed  to  Hester  in  writing  by  district  attorney 
Spooner.  Witness  was  then  induced  to  go  to  the  penitentiary  to 
see  Hester.  Witness  promised  Hester  to  do  what  he  could  for 
him,  in  the  cases  still  pending  against  him,  and  intended  to  carry 
out  that  promise.  He  made  the  same  promise  to  Darnell.  The 
case  pending  against  Darnell  in  the  Gonzales  county  district 
court  was  dismissed  after  Darnell  testified  in  this  case  the  first 
time. 

T.  H.  Spooner  testified,  for  the  State,  that  he  had  been  district 
attorney  since  1884.  He  had  not  talked  with  Hester  about  dis- 
missing the  cases  against  him,  nor  had  he  authorized  any  body 
else  to  do  so  for  him. 

Cross-examined,  the  witness  testified  that  he  dismissed  the 
case  against  Darnell  at  the  last  term  of  court,  after  Darnell  had 
testified  in  this  case.     He  did  not  recollect  stating  to  the  court 
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that  the  cases  against  Swann  and  Darnell  were  dismissed  in  con- 
sideration of  their  services  in  the  cases  growing  out  of  ihe 
Brown  &  Peebles  burglary,  though,  in  fact,  such  was  the  reason 
the  said  cases  were  dismissed.  The  witness  stated,  at  this  term 
of  the  court,  that  the  cases  against  Hester  were  continued  by 
agreement.  Witness  made  that  agreement  with  Hester  himself, 
and  not  with  Messrs.  Fly  &  Davidson  and  W.  S.  Fly,  his  attor- 
neys. 

James  F.  Collins  testified,  for  the  State,  that  he  (witness)  and 
the  defendant.  Bob  Carr  and  John  Hester  broke  into  and  robbed 
Brown  &  Peebles's  safe.  Witness  was  at  home  a  part  of  the 
time  on  the  day  before  the  robbery,  and  a  part  of  the  time  he 
was  in  an  old  house  in  Murray's  pasture,  gambling.  W.  E. 
Swann,  John  Hester,  defendant,  Bob  Harvey,  Jim  Ledbetter, 
Mitch  Carpenter,  Qoode  Trammell  and  witness  participated  in 
the  gambling.  Carr  came  to  the  old  house  in  which  the  game 
was  being  played,  during  the  evening.  The  house  in  which  the 
game  was  played  was  a  little  off  a  direct  line  between  witness's 
house  and  Leesville.  Qoode  Trammell  did  not  go  with  witness 
to  that  house,  but  went  with  witness  to  Leesville  to  replenish  the 
bottle  when  the  whisky  gave  out.  The  project  to  rob  Brown  & 
Peebles's  store  was  not  mentioned  during  the  game.  The  project 
to  rob  the  safe  was  discussed  by  witness  and  others  a  month  be- 
fore the  burglary  took  place,  but  Hester,  at  that  time,  was  not  a 
party  to  the  agreement.  The  actual  agreement  to  perpetrate  the 
robbery  was  entered  into  on  the  Friday  or  Saturday  before  it 
was  committed,  by  witness,  defendant,  Orrie  Martin  and  Bob 
Carr.  Carr,  defendant,  Trammell  and  Hester  were  at  the  wit- 
ness's house  on  the  night  of  the  robbery.  Trammell  left  wit- 
ness's house  soon  after  supper.  The  defendant  was  somewhat 
sick  that  night.  Hester,  Carr,  defendant  and  witness  left  wit- 
ness's house  at  twelve  o'clock  on  that  night  to  perpetrate  the 
burglary.  Hester  and  Carr  went  to  Leesville  in  advance  of  wit- 
ness and  defendant,  and  when  the  two  latter  arrived  they  found 
Hester  and  Carr  awaiting  them  with  a  crowbar.  Carr  pried  a 
plank  from  the  side  of  Brown  &  Peebles's  store,  went  in  and 
opened  a  door,  and  admitted  witness  and  the  other  two  parties 
named.  The  parties  then  went  to  Billie  Brown's,  across  the 
creek,  and  got  a  wagon  on  which  they  mounted  the  safe.  The 
safe  fell  off  the  wagon,  and  was  then  taken  into  the  street  in 
front  of  Willis's  store  and  robbed^  a  hole  being  beaten  into  it 
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with  an  axe  which  was  secured  bv  Hester  and  Carr.  The  witness 
sat  on  Carr's  horse  to  guard  the  south  approach,  and  defendant 
sat  on  Hester's  horse  to  guard  the  north  approach.  Unless  a 
miscount  was  made,  about  fourteen  hundred  dollars  was  secured. 
The  witness  and  defendant  then  dragged  the  wagon  to  a  point 
beyond  Yeager's  store.  Hester  and  Carr  then  carried  the  crow- 
bar back  to  old  man  Carr's  house,  where  they  got  it,  and  the 
four  parties  met  at  the  mouth  of  a  small  branch,  about  a  half 
mile  southeast  of  Leesburg,  whence  they  went  to  some  timber 
on  the  side  of  a  rocky  hill  and  there  divided  the  money.  Each 
of  the  parties  secured  about  three  hundred  and  fifty  dollars,  in 
gold,  silver  and  greenbacks.  The  paper  money  was  found  in  a 
book  which  the  parties  burned.  The  gold  and  silver  were  in 
sacks.  A  pair  of  ear  rings,  said  by  Carr  to  belong  to  Mrs. 
Brown,  was  found  in  a  small  pocket  book.  Witness  burned  the 
pocket  book  and  ear  rings.  Hester,  who  rode  witness's  saddle  to 
the  place  of  the  burglary,  went  back  to  witness's  house,  ex- 
changed it  for  his  own,  and  ** rolled  out."  The  night  on  which 
the  burglary  wa^  perpetrated  was  an  exceedingly  severe  and 
stormy  one.  Witness  saw  no  one  astir,  but,  for  a  short  time 
while  the  safe  was  being  rifled,  saw  a  light  in  Brown's  house. 

Cross-examined,  the  witness  testified  that,  according  to  his 
recollection,  he  spent  the  entire  forenoon  of  the  day  of  the  rob- 
bery, at  home.  He  had  no  recollection  of  going  to  Leesville  on 
that  naorning,  meeting  Hester  and  Carr  in  Smith's  saloon,  and 
discussing  the  proposed  robbery  with  them.  Witness  first  saw 
Trammell  on  that  day  in  the  saloon  when  he,  witness,  went  to 
get  a  fresh  supply  of  whisky  for  the  parties  gambling  at  the  old 
house  in  the  pasture.  Witness,  according  to  his  best  recollec- 
tion, went  alone  to  the  place  of  gambling,  in  the  first  instance. 
If  Hester  went  with  him,  he  could  not  remember  it.  Witness, 
defendant,  Hester  and  Carr,  started  to  Leesville  to  commit  the 
burglary,  about  midnight,  when  they  thought  everybody  was 
asleep.  It  was  a  bitterly  cold  night,  and  the  prevailing  wind 
was  the  severest  the  witness  had  ever  experienced.  Defendant 
was  drunk  and  sick,  and  went  to  bed,  where  he  remained  through 
the  first  part  of  the  night.  Witness's  wife  was  sick — threatened, 
the  witness  thought,  with  miscarriage.  At  all  events,  she  was 
confined  about  a  month  later.  Dave  McNabb  came  to  the  wit- 
ness's house,  and  was  answered  by  witness's  wife,  just  before  the 
parties  started  to  Leesville  to  rob  the  store.    Witness  went  to  the 
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gate  to  meet  McNabb.  Hester  and  Carr  went  to  Leesville  in  ad- 
vance of  witness  and  defendant.  Witness  and  defendant  had 
not  reached  Leesville  when  Hester  and  Carr  got  there  with  the 
crowbar,  and  the  witness  thought  that  the  latter  parties  had  the 
plank  off  the  side  of  the  house  when  he  and  defendant  joined 
them.  Carr  and  Hester  first  went  after  the  wagon.  It  was  the 
recollection  of  the  witness  that  he  and  defendant  rode  up  to  the 
church,  tied  their  horses,  and  helped  to  uncouple  the  wagon. 
Witness  rode  one  horse,  and  led  the  other  bapk,  and  the  others 
then  dragged  the  front  wheels  of  the  wagon  to  the  store.  The 
money  was  divided  by  assorting  to  each  five  dollars,  ten  dollars, 
twenty  dollars  and  so  on,  until  each  had  equal  amounts. 

From  the  point  where  he  was  on  guard,  the  witness  several 
times  rode  up  to  the  safe,  and  each  time  found  Carr  at  work  on 
the  safe,  and  Hester  standing  near  with  a  pistol  in  his  hand. 
Witness  did  not  touch  the  safe  while  it  was  being  robbed.  Hes- 
ter and  Carr  took  the  money  from  the  safe.  Defendant  got  oflf 
his  horse  once  while  the  money  was  being  removed.  Witness 
did  not  remember  at  what  exact  time  he  saw  the  light  in  Brown's 
house,  but  it  was  his  impression  that  it  was  while  he  was  at  the 
safe,  but  before  it  was  rolled  to  the  middle  of  the  street.  Wit- 
ness was  not  drunk,  nor  did  he  think  that  any  of  the  parties 
were  drunk  at  the  time  of  the  robbery.  Witness  did  not  see  the 
defendant  take  any  money  from  the  safe,  but  he  had  a  book  of 
greenbacks  at  the  place  of  division.  Hester  and  Carr  took  the 
gold  and  silver  to  that  point.  Witness  handled  none  of  the 
money  until  his  share  was  assigned  him  at  the  division.  The 
currency  was  in  bills  from  five  to  one  hundred  dollars  in  denom- 
ination. Witness  did  not  know  how  many  one  hundred  dollar 
bills  there  were,  but  he  and  defendant  got  one  each.  Witness 
had  confidence  in  his  associates,  and  did  not  scrutinize  the  divi- 
sion closely.  Witness  had  no  understanding  to  the  effect  that 
he  would  be  pardoned  if  he  testified  in  this  case.  Witness  sent 
for  Joe  Murray  while  in  confinement,  told  Murray  all  about  the 
robbery,  and  that  he  intended  to  plead  guilty.  Witness  had  been 
promised  nothing  for  testifying,  but  had  told  good  citizens  that 
he  would  appreciate  anything  they  would  do  for  him.  Witness 
had  so  stated  to  sheriff  Jones,  justice  of  the  peace  Ballard,  Mr. 
Murray  and  Mr.  Littlefield.  None  of  the  parties  named  had 
promised  to  sign  a  petition  for  the  witness  to  be  pardoned.  Wit- 
ness was  not  positive  that  he  and  defendant  were  at  the  store 
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when  the  plank  was  removed,  but  they  were  there  when  the  door 
was  opened.  While  at  the  fire  dividing  the  money,  Carr  said 
that  his  arm  was  cut.  Witness,  at  the  last  term  of  the  court, 
told  Mr.  Struman  that  he  was  not  guilty,  but  did  not  say  that  he 
would  die  and  go  to  hell  before  he  would  plead  guilty. 

Wallace  Carr  testified,  for  the  defense,  that  his  term  of  ser- 
vice as  a  clerk  in  Brown  &  Peebles's  store  expired  on  December 
31,  1883,  the  day  of  the  burglary.  Robert  Carr  and  witness  were 
brothers.  Witness  described  the  safe  robbed,  and  testified  that 
James  F.  CoUins's  reputation  for  truth  and  veracity  was  bad. 
Rumor  connected  witness's  brother,  Robert  Carr,  with  the  bur- 
glary, and.  as  witness  heard  it  stated  that  blood  was  found  on  the 
safe,  he  examined  his  brother's  arms  for  wounds.  This  was  on 
the  second  day  after  the  burglary.  There  was  not  even  a  scratch 
on  either  of  Robert  Carr's  arms.  In  reply  to  a  question  by  the 
court,  witness  stated  that  he  knew  what  was  in  the  safe.  Wit- 
ness's term  of  service  as  clerk  in  the  store  of  Brown  &  Peebles 
expired  on  -the  day  of  the  night  of  the  burglary.  Witness  was 
at  home  sick  on  that  night. 

John  Mayfield  testified,  for. the  defense,  that  the  reputation  of 
the  witness  Collins  for  truth  and  veracity  was  bad.  Bob  Carr 
and  Orrie  Martin  were  at  witness's  house  about  dark  on  the  even- 
ing of  the  burglary.  They  separated  at  witness's  house,  and 
Carr  went  oflE  towards  Collins's  house. 

C.  C.  Guppy  testified,  for  the  defense,  that  he  served  on  the- 
jury  at  the  former  trial  of  this  case.  S.  H.  Browp  testified  on 
that  trial  that  the  currency  in  the  safe  at  the  time  of  the  robbery 
included  no  one  hundred  dollar  bills.  Hester  testified  that  five 
or  six  one  hundred  dollar  bills  were  taken  from  the  safe.  The 
Reverend  Mr.  Killough  testified  to  the  same  effect. 

J.  G.  McNemar,  A.  J.  Darnell  and  W.  E.  Swann  testified,  for 
the  defense,  that  the  reputation  of  the  witness  Collins  for  truth 
and  veracity  was  bad. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Fly,  Davidson  &  Davidson,  filed  an  able  brief  and  argument 
for  the  appellant. 

J.  H.  BurtSj  Assistant  Attorney  General,  for  the  State. 
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WiLLsoN,  Judge.  I.  An  indictment  similar  to  the  one  in  this 
case  was  passed  upon  by  this  court  in  Can  v.  The  State,  19  Texas 
Court  of  Appeals,  635,  and  was  held  to  be  sufficient.  The  ques- 
tions now  presented  upon  the  indictment  were  in  that  case  fully 
discussed,  and,  without  repeating  the  discussion,  we  adhere  to 
that  decision,  and  hold  that  the  exceptions  to  the  indictment  in 
this  case  were  properly  overruled. 

II.  Defendant's  application  for  change  of  venue  was  based 
upon  botli  the  statutory  grounds,  and  was  in  due  form  of  law. 
(Code  Crim.  Proc,  Art.  578.)  It  was  controverted  in  the  manner 
required  by  law,  by  affidavits  attacking  the  means  of  knowledge 
of  the  compurgators.  We  understand  the  affidavits  to  question 
the  means  of  knowledge  of  the  compurgators  as  to  both  of  the 
alleged  grounds  of  the  application.  The  issue  thus  formed  was 
tried  by  the  court  upon  evidence  adduced  by  both  parties.  As 
to  the  existence  of  the  grounds  of  the  application,  the  evidence 
is  conflicting,  and  it  was  shown  on  the  part  of  the  State  that  the 
means  of  knowledge  of  the  compurgators,  especially  two  of 
them,  as  to  the  existence  of  said  grounds,  were  quite  limited,  be- 
ing confined  to  hearsay  and  to  their.knowledge  of  the  sentiment 
of  the  people  in  one  particular  neighborhood  with  regard  to  the 
case.  We  can  not  say  that  the  court  erred  in  its  judgment  re- 
fusing the  change  of  venue.  The  granting  or  refusing  the  appli- 
cation rested  in  the  sound  discretion  of  the  trial  court,  and  on 
appeal  the  action  of  said  court  upon  such  application  will  not  be 
revised,  unless  it  should  appear  that  said  discretion  has  been 
abused.  (Grissom  v.  The  State,  8  Texas  Ct.  App.,  386;  Myers  v. 
The  State,  Id.,  321;  Magee  v.  The  State,  14  Texas  Ct.  App.,  366.) 
It  does  not  appear  that  there  has  been  an  abuse  of  such  discre- 
tion in  this  instance.  In  all  respects  the  procedure  upon  the  ap- 
plication has  been  regular,  and  the  evidence  admitted  upon  the 
issues  formed  was  competent  under  the  decisions  of  this  court. 
(Carr  v.  The  State,  19  Texas  Ct.  App.,  635;  Davis  v.  The  State, 
Id.,  201.) 

III.  When  the  State's  witness,  Hester,  was  placed  upon  the 
stand  to  testify,  the  defendant  objected  to  his  competency,  upon 
the  ground  that  he  had  been  convicted  in  this  State  of  a  felony, 
and  in  support  of  said  objection  produced  a  judgment  and  sen- 
tence of  the  district  court  of  Gonzales  county,  showing  that  said 
Hester  had  been  duly  convicted  in  said  court,  on  July  5,  1884,  of 
the  theft  of  sheep  of  over  twenty  dollars  in  value,  and  sentenced 
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to  confinement  in  the  penitentiary  for  said  offense  for  the  period 
of  five  years.  In  reply  to  the  objection,  the  State  produced  a 
pardon,  signed  by  the  Governor  and  attested  by  the  seal  of  the 
State,  pardoning  John  G.  Hester  of  the  offense  of  theft  of  sheep, 
reciting  that  said  Hester  had  been  convicted  of  said  offense  at 
the  November  term,  1884,  of  the  district  court  of  Gonzales 
county.  Defendant  objected  to  this  pardon  upon  the  ground 
that  the  date  of  the  conviction  as  therein  recited  did  not  cor- 
respond with  the  date  of  the  conviction  as  shown  by  the  judg- 
ment and  sentence;  and  because  the  date  of  conviction  stated  in 
the  pardon  was  a  date  when  there  could  not  have  been  a  term  of 
the  district  court  in  Gonzales  county.  The  witness  was  held 
competent,  was  permitted  to  testify  in  the  cause,  and  the  defend- 
ant excepted. 

Upon  this  question  Mr.  Bishop  says:  ''In  the  absence  of  fraud 
a  pardon  will  be  good,  though  it  states  the  date  of  the  convic- 
tion incorrectly,  if  it  was  intended  to  cover,  and  does  cover,  the 
particular  offense."  (1  Bish.  Cr.  Law,  .sec.  906,  citing  Com.  v, 
Ohio  and  Pa.  R.  R.,  1  Grant.,  Pa.,  329.)  InHunnicut  v.  The  State, 
18  Texas  Court  of  Appeals,  499,  this  court  cited  and  adopted  the 
above  quoted  text  of  the  distinguished  author.  That  the  date  of 
the  conviction  as  recited  in  the  pardon  is  a  date  upon  which  such 
conviction  could  not  legally  have  been  had,  would  not,  we  think, 
change  the  rule.  It  is  in  any  case  a  question  of  identity,  the 
question  being  was  the  pardon  intended  to  cover,  and  does  it  in 
fact  cover,  the  particular  offense  of  which  the  defendant  was 
convicted?  In  determining  this  question  the  court  is  not  confined 
to  the  record  alone,  but  may  hear  evidence  dehors  the  record.  It 
is  a  question  relating  to  the  competency  of  the  person  to  testify 
as  a  witness,  and  its  determination  is  confined  exclusively  to  the 
trial  judge.  It  is  not  shown  by  the  bill  of  exception,  or  in  any 
other  way  by  the  record,  that  the  State  failed  to  prove  that  the 
Hester  named  in  the  pardon  was  the  same  Hester  named  in  the 
judgment  of  conviction,  and  that  the  conviction  named  in  the 
pardon  was  the  same  conviction  evidenced  by  the  judgment. 
We  must  therefore  presume  that  such  proof  was  made,  to  the 
satisfaction  of  the  trial  judge.  We  hold,  therefore,  that  the  ob- 
jections to  the  pardon,  upon  the  ground  of  variance  between  its 
recitals  and  the  judgment  of  conviction,  is  not  maintainable. 

IV.    It  was  further  objected  to  the  pardon  that  it  was  granted 
to  avoid  a  decision  of  this  court,  wherein  we  held  that  a  former 
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pardon  granted  said  Hester  did  not  restore  his  competency  as  a 
witness,  because  it  was  a  conditional  and  not  a  full  pardon. 
With  the  reasons  which  actuated  the  executive  to  grant  the  par- 
don the  courts  have  no  concern.  The  Constitution  clothes  him 
with  the  power  to  grant  pardons,  and  this  power  is  beyond  the 
control,  or  even  the  legitimate  criticism,  of  the  judiciary.  What- 
ever may  have  been  the  reasons  for  granting  the  pardon,  the 
courts  cannot  decline  to  give  it  effect,  if  it  be  valid  upon  its 
face.    (1  Bish.  Cr.  Law,  sees.  921-926.) 

V.  That  a  previous  conditional  pardon  had  been  granted  to 
and  accepted  by  the  witness  Hester  cannot,  we  think,  affect 
the  validity  or  effect  of  the  full  pardon  subsequently  granted  to 
and  accepted  by  said  witness.  We  know  of  no  such  limitation 
to  the  pardoning  power.  The  pardon  in  question  in  this  case  is 
a  full  pardon,  and  had  the  effect  to  restore  Hester  to  his  compe- 
tency to  testify  as  a  witness.  The  former  pardon  in  this  respect 
was  imperfect,  and  we  can  see  no  good  reason  why  the  execu- 
tive may  not  grant  a  further  and  full  pardon,  as  if  no  pardon 
had  been  previously  granted. 

VI.  Another  witness,  A.  J.  Darnell,  a  convicted  felon,  who 
had  been  pardoned  by  the  Governor,  was  also  permitted,  over 
defendant's  objections,  to  testify  in  be.ialf  of  the  State.  The 
same  objections  are  urged  to  his  pardon  as  to  Hester's,  and  what 
we  have  said  with  regard  to  Hester's  pardon  and  competency  as 
a  witness,  is  equally  applicable  to  DarnelL  ( 

VII.  Again,  it  is  urged  by  defendant's  counsel,  that  public 
policy  forbids  the  affirmance  of  a  conviction  obtained  by  the 
means  resorted  to  in  this  cause  to  obtain  testimony  against  the 
defendant.  It  is  shown  by  the  record  that  the  witnesses,  Hester 
and  Darnell,  were  pardoned  for  the  felonies  of  which  they  had 
been  convicted,  and  under  which  convictions  they  were  serving 
terms  in  the  penitentiary,  that  they  might  testify  in  behalf  of 
the  State  against  the  defendant  in  this  cause.  It  was  further 
shown  that  Hester  was  a  principal  in  the  crime  for  which  the 
defendant  was  in  this  case  being  prosecuted,  and  that  Darnell 
was  probably  an  accomplice  in  the  same  crime.  It  may  be  that 
it  is  contrary  to  a  sound  public  policy  to  pardon  convicted  felons 
in  order  to  use  them  as  witnesses  to  convict  supposed  offenders. 
It  is  not  for  this  court  to  determine  that  question.  Our  function 
is  to  decide  what  the  law  is,  not  what  it  ought  to  be;  to  decide 
what  a  pardon  is,  and  its  effect,  not  when  or  for  what  reasons  or 
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purposes  it  should  be  granted.  Says  that  great  jurist  and  au- 
thor, Mr,  Cooley:  "Where,  by  the  Constitution,  a  particular 
question  is  plainly  addressed  to  the  discretion  or  judgment  of 
some  one  department  or  officer,  the  interference  of  any  other  de- 
partment or  officer,  with  a  view  to  the  substitution  of  its  own 
discretion  or  judgment  in  the  place  of  that  to  which  the  Consti- 
tution has  confided  the  decision,  would  be  impertinent  and  in- 
trusive." (Cooley's  Const.  Lim.,  sees.  51,  52.)  It  would  be  im- 
pertinent and  intrusive  on  the  part  of  this  court  to  attempt  to 
control,  or  even  to  question  the  action  of  the  executive  in  the 
matter  of  pardons;  and  it  would  be  equally  impertinent  and  in- 
trusive on  the  part  of  the  executive  to  attempt  to  substitute  his 
judgment  for  a  decision  of  a  court  upon  a  question  within  its 
jurisdiction.  Such  assumption  and  interference  is  expressly  in- 
terdicted also  by  our  Constitution.     (Const.,  Art.  2,  sec.  1.) 

In  the  case  under  consideration  the  pardons  are  valid,  and  by 
virtue  thereof,  under  the  law,  the  witnesses  were  competent, 
and  there  was  no  error  in  permitting  them  to  testify. 

VIII.  There  is  no  error  in  the  charge  of  the  court.  It  is  full, 
clear  and  correct  upon  every  issue  and  phase  presented  by  the 
evidence;  and  in  so  far  as  the  special  instructions  requested  and 
refused  were  correct  and  applicable,  they  are  contained  in  the 
charge  given.  ^ 

IX.  There  remains  but  one  question  to  be  determined,  and 
thatiis  the  sufficiency  of  the  evidence  to  support  the  conviction. 
Two  of  the  State's  witnesses,  Hester  and  Collins,  testified  that 
they  participated  in,  and  were  principles  with  the  defendant  in 
the  commission  of  the  burglary  and  theft.  Darnell,  another 
State's  witness,  was  shown,  we  think,  to  bean  accomplice  within 
the  meaning  of  the  statute  relating  to  accomplice  testimony.  It 
is  by  the  testimony  alone  of  these  three  witnesses  that  the  guilt 
of  the  defendant  is  directly  established.  Such  testimony,  unless 
corroborated  by  other  evidence  tending  to  connect  the  defend- 
ant with  the  offense  committed,  will  not  sustain  the  conviction. 
Has  such  corroboration  been  furnished  by  the  State?  The  jury 
and  the  learned  trial  judge  have  answered  this  question  in  the 
affirmative,  and  after  a  thorough  examination  and  careful  con- 
sideration of  the  evidence,  we  have  reached  the  same  conclusion. 
Defendant  was  absent  from  home  on  the  evening  and  during 
the  night  of  the  day  on  which  the  crime  was  committed.  He 
was,  during  this  absence  from  home,  in  the  immediate  vicinity 
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of  the  place  of  the  crime,  and  in  company  with  those  who  testify 
to  their  own  and  to  his  guilt  of  the  crime.  After  the  commission 
of  the  oflfense,  while  in  an  oyster  saloon  in  company  with  a 
friend,  Brown,  one  of  the  victims  of  the  crime,  entered  the  sa- 
loon, and  defendant  was  asked  by  his  friend  if  that  man,  mean- 
ing Brown,  was  one  of  the  men  whose  safe  they  had  robbed.  De- 
fendant made  no  reply  to  this  question  except  to  laugh.  These 
circumstances,  though  trivial,  and  of  themselves  by  no  m.ean8 
convincing,  are  nevertheless  corroborative,  and  tend  to  connect 
the  defendant  with  the  oflfense  committed,  and  this  is  all  that 
the  law  requires  to  warrant  a  conviction  upon  accomplice  testi- 
mony. We  must  hold  that  the  evidence  is  legally  suflBcient  to 
sustain  the  conviction.     The  judgment  is  aflBrmed. 

Affirmed, 

Opinion  delivered  March  10,  1886. 
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HoM.  PiERsoN  V,  The  State. 

1.  Practice—Change  of  Venue— Controvbrting  Affidavits.— Article 

583  of  the  Code  of  Criminal  Procedure  provides  as  follows:  "The  credi- 
bility of  the  persons  making  affidavits  for  change  of  venue,  or  their 
means  of  knowledge,  may  be  attacked  by  the  affidavit  of  a  credible  per- 
son, and  the  issue  thus  formed  may  be  tried  and  determined  by  the  judge, 
and  the  application  granted  or  refused  as  the  law  and  thei'acts  shall  war- 
rant.^' See  the  opinion  in  extenso  for  a  controverting  affidavit  held  saffl- 
cient  to  raise  the  issue  of  prejudice  or  no  prejudice,  in  resistance  to  the 
application  for  a  change  of  venue. 

2.  Same— Evidence.- The  filing  by  the  State  of  a  sufficient  controverting 

affidavit  raises,  upon  the  application  for  the  change  of  venue,  an  issue  of 
fact  as  to  the  truth  of  the  grounds  set  up  in  the  application;  and  evidence 
pro  and  con  the  application,  in  addition  to  the  testimony  of  the  compur- 
gators and  the  controverting  affiants,  is  admissible  upon  the  issue  thus 
raised,  the  burden  of  proof  resting  upon  the  applicant.  That  the  trial 
court,  as  in  this  case,  imposed  that  burden  upon  the  State  was  an  error  of 
which  the  defendant  can  not  be  heard  to  complain.  See  the  opinion  in 
extenso  on  the  question. 
8.  Same — Jury  Law. — A  person  is  not  disqualified  as  a  juror  because  of 
opinion  unless  there  has  been  established  in  his  mind  such  a  conolusion 
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of  the  ^ilt  or  innocence  of  the  accused  as  will  inflaence  him  in  finding 
his  verdict.  The  mere  fact  that  the  proposed  juror  heard  the  trial  of  the 
accused's  co-defendant,  for  the  same  oflFense,  and  approved  the  verdict  of 
conviction,  will  not  suffice  to  disqualify  the  juror. 

4  Same. — A  proposed  juror  sought  excuse  from  service  upon  the  ground  that 
he  was  one  of  the  compurgators  to  the  defendant's  application  for  a 
change  of  venue.  He  was  held  competent  by  the  trial  court,  and  was 
accepted  by  the  State.  The  proposed  juror  further  protesting  that  he 
might  be  held  responsible  in  the  event  of  the  acquittal  of  the  defendant, 
he  was  excused  by  the  trial  court  without  the  acceptance  or  rejection  of 
the  defendant.  To  this  action  of  the  trial  court  the  defendant  excepted. 
The  State's  attorney  thereupon  had  the  juror  recalled  and  tendered  to 
the  defendant,  and  asked  if  the  defendant  would  accept  the  juror  and 
have  him  sworn.  The  defendant  replied  that  he  stood  **mute,"  and  the 
court  again  excused  the  juror,  and  the  defendant  excepted.  Held  that, 
having  declined  the  proffered  juror,  the  defendant  has  nothing  to  com- 
plain of. 

6.  Sabcb. — It  was  not  error  for  the  trial  court  to  refuse  to  permit  the  defend- 
ant to  peremptorily  challenge  a  proffered  juror  after  his  peremptory 
challenges  were  exhausted. 

6.  Sabib — Evidence.— Declarations  of  the  deeeased  made  within  five  minutes 

after  be  was  shot,  as  tc  what  person  or  persons  shot  him,  are  held  admis- 
sible as  part  of  the  res  gestce  in  the  present  case,  under  all  the  facts  in ' 
proof. 

7.  Same— Dyinq  Declarations— Predicate.— As  a  predicate  for  the  ad- 

mission of  the  dying  declaration  of  the  deceased,  made  to  his  medical 
attendant  on  the  morning  after  the  injury,  the  State  proved  by  the  med- 
ical attendant  that  he  found  the  deceased  to  be  rational  and  conscious  of 
approaching  death;  that  the  deceased  concurred  with  the  witness  that 
the  wound  was  mortal;  and  that  in  reply  to  deceased's  question,  the  wit- 
ness said  to  him:  **  You  know  as  well  as  I  do  that  this  character  of  case 
is  usually  fatal."  and  the  deceased  assented  and  replied  that  he  was  satis- 
fied it  would  kill  him  Held  sufficient  as  a  predicate  for  the  admission  of 
the  dying  declarations. 

8.  Same. — As  a  predicate  for  the  admission  of  the  dying  declaration  of  the 

deceased  to  another  witness,  the  State  proved  by  another  witness  that 
when  he  entered  the  room  in  which  the  deceased  was  lying,  the  deceased 
said:  ''  Rosenberg,  I  can  not  live,  and  I  want  to  make  my  dying  state- 
ment.'^   Held  sufficient. 

9.  Same— PRiYiiiEes  of  Counsel.— See  the  opinion  in  extenso  for  remarks 

of  the  prosecuting  attorney,  in  argument  to  the  jury,  Tield  legitimate,  in 
view  of  the  previous  utterances  of  counsel  for  the  defense  upon  the  same 
subject. 

10.  Murder— Fact  Case.- See  the  statement  of  the  case  for  evidence  held 
sufficient  to  support  a  conviction  for  murder  in  the  first  degree. 

Appeal  from  the  District  Court  of  Travis.    Tried  below  be- 
fore the  Hon.  A.  S.  Walker. 
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•  This  is  the  companion  case  to  that  of  Bob  Pierson  v.  The  State, 
which  will  be  found  reported  in  full  in  the  eighteenth  volume  of 
these  Reports,  commencing  on  page  524.  This  conviction  was 
in  the  first  degree  for  the  murder  of  Doctor  J.  C.  Stovall,  in 
Travis  county,  Texas,  on  the  sixteenth  day  of  March,  1885.  A 
life  term  in  the  penitentiary  was  the  penalty  assessed  by  the 
jury  against  this  appellant. 

Dennis  Corwin,  the  first  witness  for  the  State,  identified  the 
diagram  used  upon  the  trial  of  Bob  Pierson's  case  (see  18  Texas 
Ct.  App.,  page  526),  as  the  diagram  made  by  him,  showing  with 
sufficient  accuracy  for  all  practical  purposes  the  locality  along 
and  adjacent  to  the  Lockhart  road,  leading  from  the  San  Anto- 
nio road  to  Bluff  Springs.  Explaining  the  diagram,  the  witness 
testified  substantially  as  he  did  on  the  trial  of  Bob  Pierson. 

State  witnesses  Felix  E.  Smith  and  Mrs.  Felix  E.  Smith  testi- 
fied substantially  as  they  did  on  the  trial  of  Bob  Pierson.  Like- 
wise did  the  State's  witnesses  W.  H.  Thaxton,  Fayette  Smith, 
Jim  Rountree  and  Jim  Overton. 

In  so  far  as  Mrs.  Jane  Pierson's  narrative  on  the  trial  of  Bob 
Pierson  involved  this  defendant,  it  was  repeated,  in  substance, 
on  this  trial.     The  witness  was  a  sister-in-law  to  the  defendant, 

William  Bartlett  testified,  for  the  State,  that  in  March,  1885, 
he  lived  about  two  miles  distant  from  Wade  Smith's  store.  He 
first  met  the  defendant,  to  know  him,  on  the  Saturday  before 
the  assassination  of  Doctor  Stovall.  Witness  knew  Lee  Lever- 
ton  by  sight.  Witness  saw  Leverton  and  the  defendant  together 
on  March  16,  1885,  at  the  Lockhart  crossing  of  Onion  creek. 
The  witness  heard  next  morning  of  the  shooting  of  Doctor  Sto- 
vall. 

Cross-examined,  witness  said  it  was  about  four  o'clock  in  the 
afternoon  when  he  met  Leverton  and  defendant  at  the  Onion 
creek  ford.  Witness  and  Leverton  first  met  at  the  point  indi- 
cated, and  were  engaged  in  conversation  when  the  defendant 
joined  them.  The  three  talked  for  some  time  together,  and  the 
witness  then  went  to  his  work — wood  chopping — and  left  Lever- 
ton and  defendant  together  at  the  creek.  Witness  did  not  look 
back  after  leaving  them,  and  did  not  know  when  they  left  the 
creek,  nor  in  what  direction  they  went.  No  one  passed  while 
witness,  defendant  and  Leverton  were  at  the  ford  that  the  wit- 
could  remember.  Witness  knew  Fayette  Smith  by  sight.  Fay- 
ette Smith,  according  to  witness's  recollection,  passed  over  the 
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road  after  witness  had  separated  from  Leverton  and  defendant, 
and  had  crossed  the  creek. 

Bud  Douglass  testified,  for  the  State,  that  at  the  time  of  the 
shooting  of  Doctor  Stovall  he,  witness,  lived  about  fifteen  miles 
south  from  Austin.  Witness  was  then  acquainted  with  the  de- 
fendant and  Bob  Pierson.  Tom  Pierson,  jr.,  the  son  of  the 
widow  Jane  Pierson,  had  been  for  some  time  in  the  employ  of 
witness's  father,  on  Ward's  ranch.  Tom  Pierson,  jr.,  with  wit- 
ness, witness's  father  and  Tom  Titus,  came  to  Austin  on  March 
16,  1885,  to  collect  wages  due  them.  For  that  purpose  they  went 
to  the  office  of  Doctor  Ward,  over  DeCordova  &  Son's  land  office, 
on  Congress  avenue.  Witness's  father  secured  a  check  cover- 
ing the  wages  due,  and  the  parties  started  down  the  avenue  to 
the  First  National  bank.  Witness  and  Tom  Pierson,  jr.,  started 
off,  v^alking  abreast.  When  they  had  walked  about  twenty  feet 
witness  heard  some  one  call  Tom.  Young  Tom  looked  back  and 
remarked:  ** There  is  uncle  Tom  and  uncle  Bob."  Witness 
turned  and  started  back,  but  observing  that  they  wanted  only  to 
see  young  Tom,  he  went  on.  Witness  afterwards  saw  young 
Tom  at  the  First  National  bank.  Witness  did  not  stop  at  the 
widow  Pierson's  on  the  way  to  town  on  that  morning.  Young 
Tom  was  in  the  wagon  with  witness,  his  father  and  Titus,  when 
the  widow  Pierson's  house  was  passed.  Witness  heard  of  the 
assassination  of  Doctor  Stovall  about  two  o'clock  on  the  next 
day. 

Cross-examined,  the  witness  said  that  the  widow  Pierson's 
house  stood  about  one  hundred  yards  distant  from  the  road,  and 
i  to  get  to  the  house,  one  would  have  to  go  up  the  pasture  a  con- 
siderable distance  to  fipd  a  gate. 

Wade  Smith  testified,  for  the  State,  that  in  March,  1885,  he 
lived  about  eight  miles  south  of  Austin,  at  Bluflf  Springs,  a  few 
yards  beyond  Onion  creek,  on  the  Lockhart  road.  The  witness 
kept  a  store  at  the  point  indicated,  and  was  also  postmaster. 
Witness  was  then  acquainted  with  the  defendant  and  his 
brother.  Bob  Pierson.  Witness  had  a  short  conversation  with 
defendant  at  the  store  on  Sunday,  March  16,  1885.  Defendant 
said  that  he  was  going  to  the  widow  Pierson's  to  sit  up  with 
'Shack,  and  remarked:  "I  went  after  a  doctor  that  is  a  city 
doctor.  I  went  in  and  got  Doctor  Cummings,  and  brought  him 
out  I  am  going  up  to-night  and  give  the  medicine  Doctor  Cum- 
mings has  prescribed."  He  remarked,  further,  that  Mrs.  Rose 
and  others  seemed  to  regard  Doctor  Stovall  as  a  Savior.  He  said 
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that  'Shack's  sister,  who  was  also  sick,  would  not  resign  Doctor 
Stovall's  treatment  for  that  of  the  city  doctors.  Defendant  said 
that  Doctor  Stovall  had  been  treating  the  widow  Pierson  s  fam- 
ily; that  he,  defendant,  had  called  in  Doctor  Cummings,  and 
that  he  was  going  to  see  that  the  physic  prescribed  by  Doctor 
Cummings  was  taken.  He  said  that  he  got  'Shack's  consent  to 
call  in  Cummings,  but  that  the  old  woman  (widow  Pierson) 
would  not  consent  to  the  change  in  Nancy  Jane's  behalf.  His 
further  remark  was  that  old  Mrs.  Rose  and  others  adhered  to 
Doctor  Stovall,  and  as  he  did  not  want  to  see  Stovall  kill  the 
whole  family,  he  went  off  and  got  Cummings  to  attend  to 
'Shack. 

Defendant  came  to  witness's  store  on  the  next  evening,  March 
16,  1885,  about  thirty  minutes  before  sundown.  He  remained 
about  the  store  until  the  sun  set.  He  rode  up  to  Leverton's 
gate,  which  was  about  three  hundred  yards  from  the  ford  over 
Onion  creek.  Leverton  was  with  him,  walking.  They  drove  up 
and  penned  some  horses  at  Leverton's.  Leverton's  house  was 
but  twenty  yards  distant  from  witness's  store,  and  witness  saw 
defendant  and  Leverton  distinctly,  and  knew  them.  Witness 
did  not  remember  what  parties  were  at  the  store  at  the  time. 
Perkins  was  there.  Doctor  Davidson  and  Mr.  Magness  may  or 
may  not  have  been  there.  The  defendant  was  riding  a  sorrel 
bald  faced  horse  on  that  evening,  an  animal  which  the  witness 
knew  well.  He  was  then  living  on  a  place  which  belonged  to 
witness,  but  which  was  under  lease  to  his  brother,  J.  Woods 
Smith.  Leverton  also  lived  on  witness's  farm,  but  on  the  west 
side  of  the  Lockhart  road.  Between  nine  and  ten  o'clock  on  the 
night  of  the  said  March  16,  1885,  Fritz  Odenheimer  arrived  at 
the  house  of  the  witness,  with  the  information  that  Doctor  Sto- 
vall had  been  shot.  Odenheimer  stepped  to  the  door  and  said: 
**Mr.  Smith,  I  want  you  and  Doctor  Davidson."  Walking  to  the 
gate,  witness  encountered  Jasper  Qrindstaff,  whom  he  recog- 
nized from  the  inside  of  the  yard.  Witness  got  his  saddle,  and 
going  to  the  fence,  met  Pat  Cain.  About  fifteen  minutes,  or  per- 
haps more,  before  Odenheimer  arrived,  the  witness  heard  some 
parties  pass  his  house  rapidly,  going  south.  He  thought  at  the 
time  that  the  parties  were  some  young  men  who  had  been  down 
on  the  creek  fishing.  It  was  about  thirty  feet  from  the  door  of 
the  room  in  which  the  witness  was  when  Odenheimer  arrived, 
to  the  fence,  at  which  distance  witness  recognized  Grindstaff 
and  Cain,    The  lamp  light  was  not  reflected  on  Grindstaff  and 
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Cain.  Odenheimer  did  not  tell  witness  who,  or  that  any  one, 
came  with  him,  or  were  out  at  the  fence.  Witness  had  never 
heard  defendant  say  much  of  anything  against  Doctor  Stovall. 

Cross-examined,  the  witness  testified  that,  when  defendant 
came  to  his  store  on  Sunday  evening,  March  15,  1885,  he  came 
from  the  direction  of  his  home,  and  when  he  left  he  went  in  the 
direction  of  Austin.  Witness  again  related  the  circumstances 
of  defendant's  visit  to  his  store  on  the  evening  of  Monday, 
March  16,  1885.  He  came  up  to  the  store  as  soon  as  he  and  Lev- 
erton  penned  the  horses  they  drove  up  from  the  direction  of  the 
ford,  where  Leverton  usually  watered  his  stock.  He  got  down 
and  remained  at  the  store  fifteen  or  twenty  minutes.  Witness 
could  recollect  nothing  the  defendant  said  that  evening,  except 
that  he  called  to  witness  while  the  latter  was  in  his  garden  and 
said:  •*  Wade,  I  met  one  of  your  old  cronies  in  Austin,  and  I 
asked  him  if  he  treated  you  right.  He  said  he  did,  and  I  said 
that  ie  all  right."  The  stock  driven  up  and  penned  by  defendant 
and  Leverton  was  Leverton's  farm  stock,  and  consisted  of  two 
bald  faced  horses,  a  bay  pony,  and  two  mules.  The  bay  pony 
was  used  by  Leverton  for  riding  purposes.  Witness,  Doctor 
Davidson,  Mr.  Hart  and  some  one  else  were  in  a  little  out  house 
called  the  *' Boys'  Ranch,"  playing  cards,  when  Odenheimer 
came  with  the  news  that  Doctor  Stovall  had  been  shot.  Witness 
stepped  to  the  door  immediately  and  recognized  Grindstaff  and 
Cain,  sitting  on  their  horses,  outside  the  fence,  thirty  feet  dis- 
tant. He  saw  at  once  that  Qrindstaff  was  bare  headed.  Cain 
was  the  first  of  the  two  parties  named  to  speak.  Witness  told 
Odenheimer  to  saddle  his,  witness's,  horse  for  him,  while  he 
went  to  the  house  for  his  pistol,  Odenheimer  and  Doctor  David- 
son went  to  the  horse  lot  together.  Witness  got  back  to  the 
"  Boys'  Ranch"  before  Odenheimer  got  the  horse  saddled.  When 
witness  heard  the  parties  pass  the  house  a  short  time  before 
Odenheimer  arrived,  he  got  up  from  the  card  table  and  went  to 
the  door,  thinking  the  parties  were  a  number  of  boys  who  had 
gone  fishing,  and  that  they  would  want  to  get  into  the  store. 
Those  parties  were  not  Odenheimer,  Grindstaff  and  Cain.  De- 
fendant owned  one  or  two  horses  and  a  mule. 

Doctor  A.  M.  Davidson  testified,  for  the  State,  that  he  was  at 
Wade  Smith's  store  on  the  evening  of  March  16,  1885,  and  saw 
the  defendant  at  that  store  late  on  that  evening.  Defendant,  in 
speaking  of  the  deceased,  remarked  that  Doctor  Stovall  should 
not  treat  a  dog  of  his;  that  Doctor  Stovall  had  been  treating  a 
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couple  of  cases  at  the  widow  Pierson's,  and  that  he,  defendant, 
went  to  Austin  on  the  Sunday  previous  and  got  Doctor  Cum- 
mings  to  come  out  and  take  charge  of  'Shack's  case,  and  that  if 
Doctor  Stovall  continued  to  treat  Nancy  Jane,  she  would  be  dead 
inside  of  ten  days. 

Cross-examined,  the  witness  said  that  the  conversation  with 
defendant,  referred  to,  occurred  on  the  gallery  of  Wade  Smith's 
store,  about  thirty  minutes  before  sundown,  on  the  evening  of 
Monday,  March  16,  1885,  in  the  presence  of  Perkins  and  Mag- 
ness.  Defendant  left  Smith's  store  on  that  evening  between  fif- 
teen and  thirty  minutes  by  sun,  and  went  in  the  direction  of  his 
home.  Witness,  Billie  Hart,  Perkins  and  Wade  Smith  were  in 
the  *' Boys'  Rancfi"  that  night  when  Odenheimer  brought  the 
news  of  Doctor  Stovall's  assassination.  Witness  thought  it  to  be 
about  nine  o'clock  when  Odenheimer  arrived,  but  he  could  not 
be  exact  as  to  the  time.  The  door  of  the  house  was  shut.  Wit- 
ness heard  no  horsemen  pass  the  house  prior  to  Odenheimer's 
arrival,  nor  could  he  recall  a  remark  made  by  any  one  about 
horsemen  passing.  Witness  did  not  remember  whether  some 
one  of  the  party  inside,  or  Odei'heimer  himself,  opened  the  door. 
The  party  playing  cards  had  nothing  to  drink  in  the  house. 
Wade  Smith  was  perfectly  sober.  Odenheimer  came  for  witness 
to  go  to  see  Doctor  Stovall,  and  witness  saddled  his  horse  and 
went  at  once.  Witness  did  not  know  whether  or  not  Wade 
Smith  saddled  his  horse,  but  he  knew  that  Wade  did  not  go 
with  him  to  the  stable.  Wade  went  with  him  to  see  Doctor  Sto- 
vall. Witness  did  not  look  towards  the  fence,  thirty  feet  away, 
and  did  not  see  what  men  were  out  there. 

Ben  Magness  testified,  for  the  State,  that  he  met  the  defend- 
ant at  Wade  Smith's  store  on  the  evening  of  Monday,  March  16, 
1885,  and  heard  him  speak  about  Doctor  Stovall.  He  said  that 
'Shack  and  Nancy  Jane  Pierson  were  sick;  that  on  Saturday 
'  they  sent  for  him  and  told  him  they  wanted  another  doctor  to 
treat  them;  that  he  went  to  Austin  and  employed  another  doctor 
for  them;  that  'Shack  told  him  he  would  not  live  three  days 
longer  under  Doctor  Stovall's  treatment.  Witness  remarked  to 
defendant  in  reply:  **  I  think  Doctor  Stovall  is  a  very  good  phy- 
sician; he  has  always  had  very  good  luck  at  my  house."    The 

defendant  replied:     **Ben,  you  can  do  as  you  d d  please,  but 

he  should  not  treat  a  dog  at  my  house.    I  told  George  Rose  a 
few  days  ago  that  I  believed  he  had  Stovall  employed  to  kill  off 
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his  wife's  relations."    Rose's  wife  was,  in  some  way,  connected 
with  the  Piersons. 

Gteorge  W.  Rose  testified,  for  the  State,  that  in  March,  1885, 
he  lived  on  the  east  side  of  the  Lock  hart  road,  across  from  the 
house  occupied  by  the  widow  Pierson.     Witness  was  at  the 
widow  Pierson's  house  when  the  shooting  of  Doctor  Stovall  oc- 
curred.   He  heard  the  shots,  of  which  there  were  five,  as  near  as 
he  could  count  them.     He  then  heard  the  noise  made  by  two 
horses  running  across  the  bridge  on  Boggy  creek.    He  could  not 
tell  in  which  direction  they  were  going.     After  a  short  interval 
witness  heard  two  horses  started  in  a  run  from  the  side  of  the 
bridge  near  which  the  shots  were  fired,  towards  Mrs.  Pierson's 
house.     Those  two  horses  came  up  the  lane  towards  Mrs.  Pier- 
son's  house,  but  checked  up  before  reaching  the  house.  Witness 
was  standing  on  the  widow  Pierson's  gallery,  listening,  when 
the  horses  last  mentioned  started.   He  told  Tom  Pierson,  jr.,  and 
Black  Bill  Johnson  to  run  to  the  fence,  one  hundred  yards  dis- 
tant, and  see,  as  they  passed,  who  the  parties  were.    The  boys 
accordingly  ran  to  the  road  and  secreted  themselves  in  a  corner 
of  the  fence,  but  the  parties  checked  up  and  did  not  pass  Mrs. 
Pierson's    house.    They  checked  up  near  the  witness's  gate; 
which  was  opposite  the  west  lane,  and  south  of  Mrs.  Pierson's 
gallery,  where  the  witness  then  was.    The  two  horses  last  men- 
tioned did  not  go  on  the  Boggy  bridge,  but  must  have  run  some 
six  or  seven  hundred  yards  from  the  point  where  they  started 
until  they  checked  up.    From  the  witness's  gate  to  the  point 
where  the  shooting  of  Doctor  Stovall  took  place,  the  distance 
was  about  eight  hundred  yards,  a  little  more  or  less.    Judging 
by  the  sound  of  the  feet  of  the  last  mentioned  two  horses,  they 
must  have  checked  up  about  one  hundred  yards  from  the  wit- 
ness's gate,  and  about  three  hundred  yards  from  the  widow 
Pierson's  gallery.    The  horses  ran  directly  towards  Mrs.  Pier- 
son's house.    Witness  heard  of  the  shooting  of  Doctor  Stovall 
about  seven  o'clock  next  morning. 

Gross-examined,  the  witness  stated  that  he  had  never  heard 
the  defendant  threaten  the  life  of  Doctor  Stovall.  He  had  heard 
defendant  criticise  Doctor  Stovall  as  a  physician.  A  watch,  run- 
ning very  slow  and  much  behind  time,  was  in  Mrs.  Pierson's 
house.  By  that  watch  the  shots  were  fired  near  eight  o'clock. 
Witness  heard  nothing  like  horses  running  until  the  first  two 
spoken  of  struck  the  bridge.  Those  two  horses,  the  witness 
thought,  crossed  the  bridge,  but  from  which  side  of  the  creek  he 
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was  unable  to  say.  Witness  heard  no  more  of  those  horses  after 
they  crossed  the  bridge,  but  presently  he  heard  the  other  two 
horses  start,  running  towards  him,  from  a  point  between  the 
bridge  and  witness.  They  evidently  started  from  a  point  near 
where  the  shots  were  fired,  and  not  far  from  Wiley's  house. 
Witness  could  not  say  positively  that  those  two  horses  were  not 
the  horses  that  ran  across  the  bridge.  The  Boggy  bridge  was 
between  nine  hundred  and  one  thousand  yards  distant  from  the 
widow  Pierson's  house.  Witness  had  often  heard  shooting  on 
that  road  at  night.  It  was  generally  done  by  parties  coming 
from  town  overloaded  with  "busthead."  The  floor  of  the  Boggy 
bridge  was  from  twelve  to  fifteen  feet  above  the  bed  of  the 
creek,  and  was  from  thirtv  to  forty  feet  long.  The  watch  used 
at  the  widow  Pierson's  was  only  used  to  reckon  time  for  medi- 
cine, and  was  not  running  on  correct  time. 

Fritz  Odenheimer  testified,  for  the  State,  that  the  house  in 
which  he  lived  on  the  sixteenth  day  of  March,  1885,  was  situated 
just  ninety  feet  from  the  bridge  over  Boggy  creek.  Just  as  the 
witness  got  undressed  for  bed,  on  the  night  of  the  said  day,  he 
heard  some  shooting.  The  first  shot  was  followed  by  a  brief 
interval,  and  then  by  four  shots  fired  in  rapid  succession.  At 
the  first  shot  witness  opened  his  door,  looked  out,  and  saw  the 
flashes  of  the  last  four  shots.  Witness  was  not  expert  enough 
to  be  able  to  say  whether  the  four  shots  were  fired  from  the  same 
or  different  pistols.  The  shots  were  fired  on  the  north  side  of 
Boggy  creek,  not  far  from  the  gate  leading  into  the  Moore  farm, 
and  between  that  gate  and  the  bridge.  The  first  shot  was  fol- 
lowed by  cries  for  help,  and  after  the  last  of  the  four  shots  were 
fired,  witness  heard  horses  crossing  the  bridge  in  a  run,  coming 
towards  witness's  house.  Witness  thought  at  first  that  but  two 
horses  crossed  the  bridge,  but  soon  ascertained  that  there  were 
three.  Witness  saw  one  of  the  horses  stop  at  his  gate.  He  af- 
terwards caught  and  tied  that  horse,  and  identified  him  as  Doc- 
tor Stovall's  horse.  About  the  time  that  Stovall's  horse  stopped, 
two  men  passed  witness's  house  as  fast  as  their  horses  could 
carry  them.  One  of  the  men  said:  **Let  us  ride,  for  God's  sake; 
we  have  no  time  to  lose."  When  the  remark  was  made,  the  mien 
were  not  exceeding  seven  yards  from  witness's  gate,  which 
was  not  exceeding  five  yards  from  the  door  in  which  witness 
was  standing.  The  limb  of  an  elm  tree  turned  the  road  from 
witness's  fence  at  that  point.  Witness's  fence  formed  one  side 
of  the  road  or  lane.    The  two  men  described  were  running  their 
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horses  at  full  speed  towards  Onion  creek  and  Wade  Smith's 
store.  After  the  men  passed,  witness  went  to  Felix  Smith's 
house,  and  sent  two  men  to  saddle  horses  to  follow  the^men  who 
fled  by  his  house,  as  stated.  He  took  Jasper  Grindstaff  with 
him  to  the  place  of  the  shooting.  First,  witness  ran  to  Mr.  Fe- 
lix Smith's  house,  thence  back,  thence  to  the  big  gate,  and  from 
the  big  gate  to  the  point  where  he  caught  and  tied  Doctor  Sto- 
vall's  horse.  Witness  did  not  know  then  who  had  been  shot. 
Witness  went  on  to  the  place  of  the  shooting,  and  thence  to 
Qagnan's  house,  reaching  the  house  just  as  Doctor  Stovall  was 
being  taken  in.  Witness  looked  at  Qagnan's  clock,  and  saw 
that  it  was  just  fifteen  minutes  before  ten  o'clock  by  that  time 
piece  as  Doctor  Stovall  was  taken  into  the  house. 

Felix  Smith's  house  was  three  hundred  and  fifty  yards  distant 
from  witness's  house.  Witness  ran  that  distance  as  rapidly  as 
he  could.  Witness  left  White  Bill  Johnson  and  Pat  Cain  to 
saddle  the  horses  at  Felix  Smith's,  and  took  Grindstaflf  with  him 
to  the  place  of  the  shooting.  Witness  and  Grindstaflf  ran  their 
best,  stopping  to  tie  Doctor  Stovall's  horse,  and  walking  across 
the  bridge.  As  witness  and  Grindstaflf  approached  the  place  of 
the  shooting  they  saw  lights  going  from  Gagnan's  house  towards 
the  point  where  Doctor  Stovall  was  said  to  have  been  found. 
From  witness's  house  to  the  big  gate,  by  way  of  Smith's  house, 
the  distance  is  about  two  hundred  and  fifty  yards;  from  the 
bridge  to  Gagnan's  gate  the  distance  is  about  two  hundred  yards; 
from  the  gate  to  the  house,  seventy-five  yards.  Not  more  than 
fifteen  minutes  elapsed  after  witness  left  his  house  until  he 
reached  Gagnan's  house.  From  Gagnan's  house  witness  went 
to  his  fence,  got  on  Doctor  Stovall's  horse,  and  rode  to  the  big 
gate  where  he  found  saddled  horses  waiting  for  him.  Witness 
sent  Bill  Johnson  on  a  mule  to  inform  Mrs.  Stovall  of  the  shoot- 
ing of  her  husband,  and  took  Grindstaflf  and  Cain  with  him  to 
Wade  Smith's  store.  Doctor  Davidson  and  Wade  Smith  went  to 
Gagnan's  house  to  see  Dr.  Stovall.  Witness  then  went  to  the 
house  of  Medairis,  thinking  he  was  a  justice  of  the  peace,  but 
on  arrival  ascertained  that  he  was  not  such  an  oflScer.  Witness 
borrowed  a  pistol  from  Medairis  and  rode  back  through  Jim 
Smith's  field  by  way  of  the  house  of  the  defendant.  Witness 
got  Colver,  one  of  Felix  Smith's  tenants,  to  go  with  him,  his 
party  then  consisting  of  witness,  Colver,  Grindstaflf  and  Cain. 
The  parties  concealed  themselves  among  some  trees,  not  farther 

than  one  hundred  and  fifty  yards  from  defendant's  house,  their 
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object  being  to  apprehend  defendant  on  his  way  home.  The 
partiee  remained  concealed  among  the  trees  about  three  quarters 
of  an  hour,  making  no  discoveries.  When  witness  and  his  party 
took  their  concealed  position  among  the  trees,  an  hour,  or  per- 
haps more,  had  elapsed  since  the  two  men  passed  witness's  house 
going  south.  From  the  trees  near  defendant's  house  to  Medairis's 
house  the  distance  was  about  a  mile.  The  trees  mentioned  were 
not  more  than  a  quarter  of  a  mile  distant  from  Wade  Smith's 
store.  To  get  to  those  trees  the  witness  and  his  party  went 
through  Wade  Smith's  gate,  into  and  through  a  corn  and  oat 
field.  They  went  to  the  trees  understanding  that  Wade  Smith 
was  to  join  them  there,  and  go  to  defendant's  house  to  see  if  he 
was  at  home.  For  some  reason  Wade  Smith  failed  to  join  the 
party.  The  character  of  the  night  is  best  described  by  stating 
that,  on  their  return  from  Smith's  store,  the  party  could  dis- 
tinctly see  a  party  of  fishermen  traveling  ahead  of  them  at  a 
distance  of  one  hundred  and  fifty  yards.  It  was  a  starlight 
night.  Witness  and  his  party  overhauled  the  fishing  party  and 
informed  them  that  Doctor  Stovall  had  been  shot,  and  they,  in 
turn,  informed  Doctor  Stovall's  son-in-law,  Smith.  The  fishing 
party  numbered  five  or  six  persons.  Witness  overtook  them 
about  a  quarter  of  a  mile  beyond  Wade  Smith's  store,  traveling 
in  a  walk. 

Cross-examined,  the  witness  said  that  they  made  no  discove- 
ries about  defendant's  house  while  secreted  among  the  trees. 
They  saw  nor  heard  nothing.  They  did  not  bear  any  person 
approach  the  house,  nor  was  a  light  struck  in  the  house  while 
witness  and  his  party  were  watching.  From  the  trees  near  de- 
fendants house,  witness  went  back  to  Gagnan's  house.  He  did 
not  then  notice  Gagnan's  clock.  Witness  did  not  go  into  Gag- 
nan's  house  that  time.  On  his  arrival  at  Wade  Smith's  store, 
witness  found  Wade  Smith,  Doctor  Davidson,  Perkins  and  Hart 
together  in  the  "Boys'  Ranch."  The  light  shining  from  the 
"Boys'  Ranch,"  after  the  door  was  open,  did  not  strike  witness, 
Grindstaff  and  Cain.  Grindstaff  and  Cain  did  not  dismount 
from  their  horses.  Witness  went  into  the  house — the  "Boys' 
Ranch" — to  inform  Smith  of  the  tragedy,  and  immediately  went 
back  to  his  horse,  and  Smith  went  to  the  lot  to  saddle  his  horse. 
Doctor  Davidson  going  with  him.  Witness,  Grindstaff  and  Cain 
went  to  Medairis's  in  a  gallop,  staying  about  five  minutes,  just 
long  enough  to  get  a  pistol.  Witness  stopped  at  Colver's  not  ex- 
ceeding a  minute,  but  rode  directly  through  the  field  to  the  trees 
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near  defendant's  house.  From  the  gate  to  the  trees  the  party 
rode  in  a  walk,  accomplishing  the  distance  in  about  five  min- 
utes. Witness  had  undressed  to  go  to  bed  when  the  first  shot 
was  fired,  but,  having  no  time  piece,  could  not  give  the  exact 
time.  The  witness's  door  was  closed  when  the  first  shot  was 
fired.  He  had  a  lighted  lamp  in  his  house,  but  no  fire.  The  two 
men  passed  the  witness  at  a  distance  not  exceeding  six  yards. 
Witness,  however,  did  not  recognize  the  men,  nor  was  he  able 
to  distinguish  the  color  of  their  horses.  Witness's  eyesight  at 
best,  was  not  very  good.  At  a  later  hour,  witness  saw  the  fish- 
ing party  at  a  distance  of  one  hundred  and  fifty  yards,  but 
could  not  then  distinguish  the  color  of  either  the  men  or  their 
horses. 

M.  D.  Gagnan  testified,  for  the  State,  that  during  March,  1885, 
he  lived  on  the  Moore  farm,  on  the  Austin  and  Lockhart  road. 
The  house  stood  at  a  distance  of  about  one  hundred  yards  from 
the  road.     Witness  went  to  his  own  place,  on  Bear  creek,  about 
nine  miles  west  of  where  he  was  living,  on  the  sixteenth  day  of 
March,  1885.    Witness  left  his  place  on  Bear  creek  a  little  before 
sundown,  and  riding  in  a  walk,  arrived  at  home,  he  thought, 
about  nine  o'clock.     Arriving  at  home,  witness  put  up  his  horse, 
went  into  his  kitchen  and  ate  supper,  his  family  having  already 
eaten.    There  were  in  the  house,  besides  the  witness,  at  that 
time,  the  witness's  wife  and  children   and  two  hired  hands, 
named  Felix  Wiley  and  Ben  Tomberlin.     While  filling  his  pipe, 
after  having  finished  his  supper,  the  witness  heard  some  shoot- 
ing.   Two  shots  were  first  fired,  one  instantly  after  the  first. 
Witness  stepped  to  his  gallery  and  heard  two  more  shots,  and  a 
cry  for  help.   Witness  called  to  Wiley  and  Tomberlin  that  some- 
body was  hurt,  and  directed  them  to  go  with  him  to  see  what 
could  be  done.    Witness's  wife  complained  that  she  was  afraid 
to  be  left  alone,  and  witness  drected  one  of  the  men  to  remain 
with  her,  and  the  other  to  go  with  him.     Witness  then  went  to- 
wards the  point  where  the  shooting  occurred,  and  en  route  heard 
his  name  called.     Witness  called  back  in  reply:     "Who  is  it?" 
The  answer  was:  **  Doctor  Stovall."    Witness  went  in  a  run  to 
the  point  where  Doctor  Stovall  lay,  which  was  about  one  hundred 
and  twenty  yards  from  witness's  house.     From  the  time  that 
witness  left  his  house  going  towards  the  shooting,  until  he  was 
told  who  was  shot,  not  above  five  minutes  had  elapsed. 

At  this  point  the  defense  examined  the  witness  with  the  view 
of  determining  whether  or  not  objection  to  the  statement  of  the 
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deceased  would  be  interposed.  The  witness  testified  as  follows: 
*'From  the  time  I  heard  the  shots  until  I  first  stopped,  I  did  not 
see  anybody  on  the  ground  other  than  Doctor  Stovall.  While  I 
was  standing  outside  calling  the  men  (Wiley  and  Tomberlin)  I 
heard  some  horses  go  across  the  bridge.  When  I  called  out  to 
know  who  was  calling  my  name,  I  stopped,  but  it  was  merely  a 
halt,  and  then  I  went  right  on.  I  did  not  know  who  it  was 
until  I  was  answered  that  it  was  Doctor  Stovall.  Before  that  I 
was  merely  running  to  the  aid  of  the  sufferer,  whoever  he 
might  be.  At  that  time  we  had  gone  about  two-thirds  of  the 
way.  We  went  with  all  our  might  from  the  beginning.  When 
we  reached  Doctor  Stovall  I  was  in  front,  and  had  the  lantern. 
The  conversation  took  place  between  him  and  me  as  soon  as  I 
reached  him.  When  I  got  in  the  vicinity  of  Doctor  Stovall,  I 
neither  saw  nor  heard  any  one." 

Resuming  his  testimony  in  chief,  the  witness  repeated  his  ac- 
count of  his  movements  from  the  time  he  heard  the  shooting 
until  he  reached  Doctor  Stovall.  Doctor  Stovall's  first  remark, 
after  the  witness  reached  him,  was:  **Mr.  Gagnan,  I  am  shot" 
Witness  askecj:  "Do  you  know  who  did  the  shooting?"  De- 
fendant's objection  being  overruled,  the  witness  stated  that 
Doctor  Stovall's  reply  was:  "Tom  Pierson."  Witness,  being 
uncertain  as  to  which  Tom  Pierson  he  meant,  asked  him: 
"  Young  Tom?"  Doctor  Stovall  replied:  "  Old  Tom  (defendant) 
and  Bob."  Defendant  had  two  nephews  named  Tom  Pierson. 
An  effort  to  remove  Doctor  Stovall  into  the  house  by  hand  prov- 
ing ineffectual,  witness  sent  Tomberlin  to  the  house  for  a  cot,  on 
which  Doctor  Stovall  was  placed  and  taken  into  the  house.  Doc- 
tor Stovall  died  in  the  witness's  house  two  days  later,  and  his 
body  was  taken  home  for  interment.  It  was  just  fifteen  min- 
utes to  ten  o'clock  when  Doctor  Stovall  was  carried  across  the 
threshold  into  the  house.  Witness's  clock  indicated  that  hour, 
and  the  clock  was  running  on  city  time,  and  was  very  near,  if 
not  quite,  correct.  Witness  sent  for  Doctor  Stovall's  family  that 
night,  but  was  unable  to  say  at  what  hour  they  arrived.  Wil- 
liam Smith  and  wife,  the  daughter  of  Doctor  Stovall,  arrived  at 
witness's  house  later.  The  night  of  the  assassination  was  not  a 
moonlight  night.  Witness  was  after  night  getting  home,  and 
had  it  been  too  dark  to  see,  he  would  have  found  it  impossible 
to  distinguish  his  way  over  the  trails  and  through  the  gates  he 
had  to  pass  between  Manchaca  and  home. 

Cross-examined,  the  witness  stated  that  his  horse  had  often 
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traveled  over  the  route  from  where  he  was  living  to  his  place  on 
Bear  creek,  and  he  supposed  knew  the  route  from  one  point  to 
the  other.  Witness  guided  the  horse  that  night,  and  kept  him 
on  the  direct  route  home.  The  horse  ridden  by  witness  on  that 
night  was  a  very  rapid  walker.  Witness  started  from  Bear 
creek,  nine  miles  distant,  about  thirty  minutes  before  sundown, 
stopping  on  the  way  only  long  enough  to  open  and  shut  gates. 
The  first  thing  witness  did  on  getting  home  was  to  feed  his 
horse  at  the  stable,  about  thirty  steps  from  the  house,  occupying 
about  ten  minutes  in  the  task.  He  then  ate  supper,  and  was 
filling  his  pipe  to  smoke  when  the  first  shot  was  fired.  Witness 
was  not  exceeding  ten  or  fifteen  minutes  eating  his  supper. 
Witness  noticed  a  few  light  clouds  passing  overhead  at  intervals 
as  he  was  riding  home.  He  took  no  notice  of  the  sky  after  look- 
ing at  the  clock  as  Doctor  Stovall  was  taken  into  the  house. 
Doctor  Stovall  was  placed. on  the  cot  by  witness,  Wiley  and 
Tomberlin.  The  two  latter  bore  the  cot  with  the  doctor  on  it 
into  the  house,  and  the  witness  carried  the  lantern.  The  cot 
was  carried  very  slowly  and  carefully,  two  or  three  rests  being 
taken  en  route  to  the  house.  Odenheimer  reached  witness's 
house  before  Doctor  Stovall,  in  the  hands  of  Wiley  and  Tomber- 
lin, reached  the  house.  Doctor  Stovall  was  undressed  at  wit- 
ness's house.  Neither  weapons  nor  spectacles  were  found  on  his 
person. 

The  testimony  of  Ben  Tomberlin  and  Doctor  R.  M.  Swearin- 
gen,  though  recited  somewhat  more  in  detail  than  on  the  trial  of 
Bob  Pierson,  was  in  substance  and  effect  a  repetition  of  their 
evidence  in  the  former  case.     (See  18  Texas  Ct.  App.,  542-4.) 

Justice  of  the  peace  William  Von  Rosenberg,  jr.,  testified,  for 
the  State,  that  on  the  night  of  March  16,  1885,  he  was  notified  to 
go  to  Gagnan's  house  and  take  the  dying  declarations  of  Doctor 
Stovall.  Witness  found  Doctor  Stovall  lying  on  a  cot  in  Mr. 
Gagnan's  house.  Upon  his  arrival,  the  witness  re^-d  to  Doctor 
Stovall  a  document  drawn  up  by  him  in  accordance  with  the 
statute,  which  document  reads  as  follows: 

"State  of  Texas,  1 
'•County  of  Travis.  ) 

"  I,  James  C.  Stovall,  in  making  this,  my  declaration,  am  con- 
scious of  approaching  death,  and  believe  there  is  no  hope  of  re- 
•  covery. 
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"  That  this  declaration  is  voluntarily  made  by  me,  and  not 
through  the  persuasion  of  any  person. 

"That  this  declaration  is  not  made  in  answer  to  interrogato- 
ries, calculated  to  lead  me  to  make  any  particular  statement. 

''That  I  am  of  sane  mind  at  the  time  of  making  this  declara- 
tion." 

The  defense  objected  to  the  written  statement  as  evidence,  be- 
cause it  was  in  the  nature  of  answers  to  written  questions  calcu- 
lated to  lead  the  deceased  to  make  particular  statements.  The 
objection  was  overruled,  and  the  witness,  resuming  his  testi- 
mony, said  that  Doctor  Stovall  first  said  that  he  did  not  know 
whether  he  had  any  hopes  of  recovery  or  not.  Witness  did  not 
take  his  statement  immediately  after  reading  the  paper  co  him. 
Deceased  asked  witness  to  wait  a  short  while,  and  witness 
walked  out  of  the  room.  He  was  several  times  driven  back 
into  the  room  by  the  prevailing  cold.  Finally  Doctor  Stovall 
sent  for  the  witness,  and  as  the  witness  stepped  into  the  room, 
he  looked  at  witness  and  said;  **  Rosenberg,  I  cannot  live,  and 
I  want  to  make  my  statement."  As  the  witness  sat  down  by  his 
bed  to  write  at  his  dictation.  Doctor  Stovall  asked  to  see  the 
document,  as  far  as  it  was  then  written.  Having  read  it,  Doc- 
tor Stovall  then  proceeded  to  make  his  statement,  and  witness 
wrote  it  down,  in  pencil,  word  for  word  as  it  fell  from  his  lips. 
He  wrote  it  on  the  same  paper,  under  the  writing  in  ink,  as  read 
to  him.  Having  finished  transcribing  his  statement,  the  witness, 
as  requested,  handed  the  paper  to  Doctor  Stovall,  who  proceeded 
to  read  it  in  its  entirety.  He  then  signed  and  returned  the 
paper  to  the  witness,  with  the  remark  that  it  was  ''all  right." 
In  the  opinion  of  the  witness.  Doctor  Stovall  was  perfectly 
rational  and  conscious  when  he  made  the  statement.  This  all 
occurred  on  the  morning  of  March  17,  1885. 

Cross-examined,  the  witness  stated  that  he  reached  Gagnan's 
house  about  four  o'clock  on  the  morning  of  March  17,  1885,  and 
remained  there  about  two  hours  before  taking  Doctor  Stovall's 
dying  statement.  Several  persons,  including  Doctor  Stovall's 
wife,  his  son  Gib  Stovall,  and  wife,  were  present  when  witness 
took  the  statement  down.  Gib  Stovall  attested  the  signature  of 
the  deceased. 

The  State  then  offered  in  evidence  that  part  of  the  instrument 
written  in  pencil,  which  included  only  Doctor  Stovall's  state- 
ment^ but  not  that  part  written  in  ink.    The  defense  objected 
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because  **the  statutory  matter  necessary  was  given  by  the  wit- 
ness to  the  wounded  man,  and  was  returned  by  the  wounded 
man  to  the  declaration  taken,  just  as  delivered  by  him;  because 
there  was  no  proof  that  Doctor  Stovall  was  of  the  conviction 
that  he  was  on  the  point  of  dissolution.*'  The  court  overruled 
the  objection,  and  the  statement  was  read,  as  follows: 

"  It  was  Tom  Pierson  that  shot  me,  while  I  was  on  my  return 
from  Felix  Smith's,  last  night.  Bob  Pierson  was  with  him,  Tom 
was  riding  a  sorrel  blaze  face  horse.  They  had  np  occasion  to 
shoot  me.  I  had  not  spoken  to  them  a  word,  nor  had  I  done 
anything  to  either  of  them.     I  was  just  murdered  by  them. 

"J.  C.  Stovall. 

"Witness:    Q.  C.  Stovall." 

John  C.  and  John  H.  Tulk,  father  and  son,  testifying  for  the 
State,  said  that  they  had  known  Doctor  Stovall  intimately  for 
eight  or  nine  years.  They  had  often  seen  him  read  and  write, 
both  in  the  daytime  and  during  the  late  hours  of  night,  but  had 
never  seen  him  use  spectacles. 

John  Wallace  testified,  for  the  State,  that  in  March,  1885,  he 
lived  on  the  San  Antonio  road,  about  a  mile  or  a  mile  and  a  half 
distant  from  Gagnan's  house.  Witness  heard  several  shots  fired 
in  the  direction  of  Gagnan's  house  on  the  night  of  March  16. 
The  shots  were  fired  while  witness  was  at  his  lot  turning  his 
horses  into  the  pasture.  It  was  a  bright  starlight  night.  It  was 
light  enough  to  enable  the  witness  to  distinguish  his  bay  from 
his  sorrel  horse.  One  of  those  horses  was  larger  than  the  other. 
It  might  have  been  impossible  for  an  ordinary  eyesight  to  dis- 
tinguish a  bay  from  a  sorrel  horse,  but  the  white  face  of  a  horse 
could  be  easily  seen. 

Mrs.  Mary  Stovall,  the  widow  of  the  deceased,  and  Mrs. 
Novie  J.  S.  Smith,  his  daughter,  testified,  for  the  State,  that  the 
eyesight  of  the  deceased  was  very  good,  both  by  day  and  night, 
and  that  he  had  never  worn  spectacles. 

Madison  Wells  testified,  for  the  State,  that  his  wife  and  de- 
fendant were  second  or  third  cousins.  Defendant  was  at  wit- 
ness's house  on  the  first  of  January,  1885,  and  stayed  over  night. 
In  the  course  of  a  conversation  into  which  Doctor  Stovall's  name 
was  introduced,  the  defendant  said:  **The  doctor  left  so  much 
medicine  for  Mr.  Davis  we  could  not  give  it  all.  We  threw  all 
of  Doctor  Stovall's  medicine  into  the  fire,  and  gave  Davidson's 
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medicine."  He  said  further  that  some  time  before  he  met  Doctor 
Stovall  on  the  streets  of  Austin,  and  felt  very  much  like  ''buck- 
ing "  him. 

W.  W.  Hornsby  testified,  for  the  State,  that  he  was  a  brother 
'  to  sheriff  M.  M.  Hornsby,  and  was  a  deputy  sheriff  of  Travis 
county.  Witness  was  not  in  Austin  when  defendant  was  put  in 
jail,  but  found  him  in  jail  when  he,  witness,  took  his  position  as 
deputy  sheriff.  Defendant  broke  out  of  jail  in  August,  1885. 
Witness's  father  was  jailer  at  the  time.  Witness  was  in  the 
office  when  defendant  got  out  of  jail.  He  heard  his  father  give 
the  alarm.  He  ran  immediately  to  the  large  gate,  and  saw  de- 
fendant escaping. 

Tom  Pierson,  jr.,  testified,  for  the  State,  that  he  was  a  son  of 
Bob  Pierson.  the  defendant's  co-defendant,  and  was  a  nephew  of 
the  defendant.  In  March,  1885,  witness  lived  with  his  father  at 
Pilot  Knob.  The  distance,  by  roads,  between  the  houses  of  Bob 
Pierson  and  the  defendant  was  from  three  and  a  half  to  four 
miles.  Witness's  father  sat  up  with  the  sick  at  the  widow  Pier- 
son's  on  the  night  of  Sunday,  March  15, 1885.  The  witness  spent 
that  night  at  home,  and  John  Pierson,  the  defendant's  son, 
stayed  with  him.  Witness,  his  brother  Bob  and  John  Pierson 
went  to  the  widow  Pierson's  house  on  Monday  evening,  March 
16.  Neither  the  defendant  nor  old  Bob  Pierson  were  then  there. 
Old  Bob  Pierson  was  at  the  defendant's  house  on  Monday  even- 
ing, but  did  not  remain  there  all  ni^ht.  Witness  stayed  at  de- 
fendant's house  all  of  Monday  night,  with  John  Pierson.  Wit- 
ness knew  Doctor  Stovall  in  his  life  time.  The  witness,  on  the 
fatal  Monday  night,  heard  the  defendant  tell  his  wife  that  he 
and  Lee  Leverton  had  shot  Doctor  Stovall.  Witness  saw  the  de- 
fendant when  the  latter  left  his  house  with  Leverton.  Leverton 
rode  up  to  the  house  between  eight  and  nine  o'clock  that  night, 
called  to  defendant,  and  said:  ''Let's  go  to  see  the  sick  folks 
to-night."  Defendant  replied  to  Leverton  that  he  would  be  out 
in  a  minute.  His  blaze  faced  sorrel  horse  was  then  standing  at 
the  fence,  bridled  and  saddled.  Leverton  was  riding  a  bald 
faced  sorrel  horse.  Defendant  presently  left  the  house,  got  on 
his  horse  and  rode  off  with  Leverton,  traveling  the  route  which 
led  through  Gagnan's  place.  There  were  three  ways  of  going  to 
the  defendant's  house  from  the  neighborhood  of  the  widow  Pier- 
son's  house.  One  was  to  go  through  the  Schaeffer  and  Qagnan 
places;  another  was  to  go  through  the  Moore  field,  and  another 
was  to  go  through  Felix  Smith's  bottom  pasture.    Leverton  and 
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defendant  came  back  to  the  defendant's  house  within  an  hour  or 
an  hour  and  a  half.  Witness  was  in  the  defendant's  house  at 
that  time.  Defendant  told  Leverton  to  go  back  up  the  turn  row, 
the  way  he  had  come,  and  to  ride.  Leverton  left  in  a  gallop. 
Leverton  and  defendant  were  brothers-in-law. 

Old  Bob  Pierson,  witness's  father,  left  the  defendant's  house 
on  that  Monday  evening  about  thirty  minutes  before  sunset, 
sajing  that  he  was  going  home.  Witness's  brother  Bob  left  de- 
fendant's house  less  than  fifteen  minutes  before  his  father  did. 
Witness  saw  nothing  more  of  his  father  or  brother  Bob  that 
night.  Defendant  and  Leverton  were  gone  about  one  and  a  half 
or  one  and  three  quarters  of  an  hour  on  their  ostensible  visit  to 
the  sick  at  the  widow  Pierson's  house.  Witness  was  at  the  de- 
fendant's house  when  the  defendant,  a  little  before  sundown, 
came  home.  Defendant  soon  after  his  arrival  at  home  went  to 
J.  Woods  Smith's  house.  He  started  to  Smith's  between  sun- 
down and  dark,  and  was  gone  perhaps  an  hour,  but  not  longer. 
Witness  ate  supper  that  night  with  the  defendant  and  his  fam- 
ily. Supper  was  served  about  eight  o'clock,  and  just  as  the  de- 
fendant entered  the  house  on  his  return  from  Woods  Smith's. 
Leverton  came  within  thirty  minutes  after  supper.  There  was 
no  timepiece  in  the  house,  and  witness  could  only  guess  at  the 
time.  Defendant  was  arrested  on  the  next  morning  by  oflScer 
Thorp.  Wade  Smith  and  Pat  Cain  were  present,  and  it  may  be 
that  other  persons  were  concealed  behind  the  bluff.  Witness 
was  in  bed  when  he  heard  the  defendant  tell  his  wife  that  he  and 
Leverton  had  shot  Doctor  Stovall.  Defendant  and  witness  had 
conversed  about  Doctor  Stovall.  Witness  did  not  tell  the  officers, 
on  the  morning  of  the  defendant's  arrest,  what  he  knew  about 
the  killing  of  Doctor  Stovall.    They  asked  him  nothing  about  it. 

Cross-examined,  the  witness  testified,  that  his  father,  Etob 
Pierson,  was  tried  at  the  previous  term  of  court  for  the  murder 
of  Doctor  Stovall.  Witness  was  in  Travis  county  from  the  time 
of  his  father's  arrest  until  final  sentence  was  passed  upon  him. 
The  witness  was  the  party  who  made  the  complaint  charging 
Lee  Leverton  with  complicity  in  the  murder  of  Doctor  Stovall. 
He  made  that  complaint  on  the  thirteenth  day  of  July,  1885. 
Witness  knew  no  more  of  the  facts  connected  with  the  killing 
of  Doctor  Stovall  on  the  thirteenth  day  of  July,  than  he  did  on 
the  night  of  March  16,  1885.  Witness  made  the  complaint 
against  Leverton  because  he  was  satisfied  from  what  he  heard 
at  defendant's  house  on  the  night  of  the  shooting,  that  Leverton 
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was  a  party  to  the  assassination.  Witness  delayed  making 
complaint  because  defendant  told  him,  witness,  that  he  had  to 
swear  that  he,  defendant,  did  not  leave  his  house  on  the  night 
of  Monday,  March  16,  1885.  More<»ver,  witness  thought  that,  if 
his  father,  innocent,  was  to  be  punished,  then  the  guilty  parlies 
ought  to  be  punished.  Witness  thought  the  thirteenth  day  of 
July  was  quite  as  good  as  any  day  upon  which  to  make  com- 
plaint. Witness  talked  to  his  father  about  making  the  complaint 
a  month  or  two  before  his  case  was  affirmed  on  appeal.  He 
talked  to  sheriff  Hornsby  about  it  on  July  12,  the  day  before  he 
filed  the  complaint.  All  of  the  facts  connecting  Leverton  and 
the  defendant  with  the  murder  of  Doctor  Stovall  the  witness 
kept  to  himself  throughout  his  father's  trial  for  the  same  offense. 
Witness  knew  nothing  about  law  at  that  time.  Witness  did  not 
tell  Messrs.  Walton  and  Sneed  any  of  the  facts  when  his  father's 
motion  for  a  new  trial  was  pending,  simply  because  the  said  at- 
torneys said  nothing  to  him  about  new  evidence.  Defendant 
told  witness  that  he  had  to  swear  that  he,  defendant,  did  not 
leave  his  house  on  the  fatal  Monday  night,  and  witness  thought 
he  had  to  swear  to  that  effect.  Witness's  father.  Bob  Pierson, 
was  entirely  innocent  of  complicity  in  the  murder  of  Doctor 
Stovall. 

The  witness  saw  and  talked  with  J.  Woods  Smith  on  the  morn- 
ing of  March  17,  1885,  both  at  his  house  and  in  Wade  Smith's 
field.  Witness  told  Woods  Smith  that  the  defendant,  after  he 
got  home  from  his,  Smith's,  house,  on  the  night  before,  ate  sup- 
per, went  to  bed,  and  did  not  leave  his  house  while  witness  was 
awake.  Woods  Smith  made  an  earnest  appeal  to  the  witness  to 
tell  the  truth.  What  witness  told  him  in  reply  was  utterly 
false.  Witness  did  not  tell  Smith  the  truth,  because  he  was  un- 
der orders  from  the  defendant  not  to  tell  the  truth.  At  the  time 
of  the  witness's  conversation  with  Woods  Smith,  the  defendant 
was  in  custody.  Witness  admitted  that  he  told  defendant's 
counsel.  Major  Walton  and  Captain  Sneed,  a  few  days  before 
the  trial  of  Bob  Pierson,  that  defendant  did  not  leave  his  house 
on  the  fatal  night  after  he  returned  from  Woods  Smith's  house. 
Witness  made  that  statement  to  the  attorneys  because  the  de- 
fendant had  told  him  that  he  had  to  swear  to  that  effect.  The 
witness  had  never,  until  now,  corrected  that  statement,  falsely 
made  to  the  attorneys  named.  Witness  was  in  the  defendant's 
house  from  sunset  on  the  evening  of  March  16,  1885,  until  sun- 
rise the  next  morning.     Witness  spent  perhaps  a  half  hour  in 
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the  field  on  the  evening  of  the  sixteenth,  trying  to  catch  a  loose 
horse.  John  Pierson  was  with  him.  Witness  returned  from  his 
chase  of  the  horse  before  defendant  got  back  from  Woods 
Smith's  house.  It  was  not  then  eight  o'clock,  nor  was  the  wit- 
ness away  from  the  defendant's  house  at  eight  o'clock.  The 
horse  chased  by  the  witness  was  a  sorrel  blaze  faced  animal. 
The  said  horse  was  still  in  the  field  on  the  next  morning,  and 
Mr.  Homsby,  Tulk  and  Peck  drove  him  to  the  lot.  Bob  Pierson, 
the  witness's  father,  rode  a  sorrel  blaze  faced  horse  to  defend- 
ant's house  on  the  evening  of  March  16,  and,  as  stated,  left  de- 
fendant's house  to  go  home  about  thirty  minutes  before  sundown. 
Leverton  reached  defendant's  house  within  thirty  minutes  after 
supper  was  over,  and  between  eight  and  nine  o'clock.  From  de- 
fendant's house  to  the  point"  where  Doctor  Stovall  was  shot  the 
distance,  on  a  line,  or  ''straight  through,"  was  about  three 
quarters  of  a  mile.  John  Pierson  unsaddled  and  fed  defendant's 
horse  when  he  came  home  on  the  fatal  evening,  but  that  horse 
was  standing  at  the  fence,  saddled  and  bridled,  when  Leverton 
reached  the  bouse  between  eight  and  nine  o'clock.  Witness  ad- 
mitted that  he  told  Major  Walton  that  the  defendant's  horse 
was  put  up  after  he  returned  home  in  the  evening,  and  was  not 
caught  again  that  night,  but  that  statement  was  false.  Witness 
claimed  that  he  stated  before  Von  Rosenberg's  court  that  all  he 
was  ordered  by  the  defendant  to  swear  was  that  the  defendant 
did  not  leave  home. on  the  night  of  March  16,  1885.  The  witness 
first  told  his  father  what  the  defendant  required  him  to  swear, 
about  a  month  before  his  father's  appeal  was  disposed  of  in  the 
Court  of  Appeals.  Hornsby  was  the  next  person  the  witness 
told. 

Leverton  stayed  no  longer  at  the  defendant's  house  when  he 
came  after  him  on  the  fatal  night,  than  for  the  defendant  to  get 
his  hat,  mount  his  horse  and  ride  off.  Defendant  was  sitting  in 
the  house  by  the  fire  when  Leverton  rode  up.  The  witness  saw 
no  arms  on  either  Leverton  or  the  defendant.  Witness  walked 
to  the  door  with  the  defendant,  who  said  that  he  was  going  to 
the  widow  Pierson's  house  to  sit  up  with  the  sick  couple.  Lev- 
erton was  then  between  fifteen  and  twenty-five  feet  from  the 
door.  It  was  light  enough  for  the  witness  to  see,  and  he  did  see 
and  recognize  him.  Leverton's  horse  was  headod  north,  and  he 
and  defendant  rode  off  together  in  a  trot.  Witness  saw  them 
until  they  got  through  and  beyond  a  gate,  some  thirty  steps 
from  the  house.     He  then  went  back  into  the  house,  and  joined 


34  21  Texas  Court  op  Appeals.  [Galveston 

Statement  of  the  case. 

defendant's  wife  and  his  four  children.     They  sat  by  the  fire 
talking  and  examining  some  photographs  until  the  defendant 
returned,  an  hour  or  an  hour  and  a  half  later.    Defendant  sat 
by  the  fire  a  few  minutes  after  his  return,  and  then  undressed 
and  went  to  bed.     Defendant  had  no  arms  then  that  witness 
saw.    All  of  the  members  of  the  defendant's  family  sat  up  dur- 
ing the  absence  of  the  defendant,  and  if  any  of  them  left  the 
room  during  that  time  the  witness  did  not  know  it.    Witness 
went  to  bed  a  few  minutes  after  the  defendant  did.    Defendant 
was  not  talking  when  the  witness  laid  down,  but  witness  did  not 
think  he  was  asleep.    Witness  and  John  Pierson  occupied  the 
same  bed,  but  witness  did  not  know  which  of  the  two  went  to 
sleep  first.    The  night  of  March  16,  1885,  was  a  starlight  night, 
with  occasional  gulf  clouds  passing  overhead.     Witness  knew 
the  country  delineated  in  the  diagram  quite  well,  and,  if  on  foot, 
could  go  anywhere  over  its  roads  or  through  the  bottoms.     On 
July  13, 1885,  the  witness  determined  to  recant  the  falsehoods  he 
had  told  Mr.  Woods  Smith,  Major  Walton  and  Captain  Sneed. 
Witness's  father  was  to  start  to  the  penitentiary  on  the  next 
day,  and  was  informed  of  the  witness's  purpose  to  recant.  What 
witness  did  in  the  premises  he  did  of  his  own  volition,  uninflu- 
ced  by  any  person.     He  told  his  father  that  he  was  going  to 
make  the  complaint  against  Leverton,  and  his  father  replied: 
"All  right;  go  ahead." 

On  his  re-direct  examination,  the  witness  testified  that  Major 
Walton  and  Captain  Sneed  examined  him  as  a  witness  on  the 
trial  of  his  father.  They  asked  the  witness  on  that  trial  nothing 
about  the  whereabouts  of  the  defendant  and  Bob  Pierson  on  the 
night  of  the  shooting.  They  confined  their  inquiries  to  the 
whereabouts  of  witness,  defendant  and  Bob  Pierson  on  Satur- 
day, Saturday  night,  Sunday  and  Sunday  night.  The  false 
statements  made  by  witness  to  Messrs.  Walton  and  Sneed  were 
made  by  him  in  Major  Walton's  oflSce.  Witness  knew  then  that 
they  were  trying  to  pi-ove  an  alibi  for  the  defendant  and  Bob 
Pierson.  Witness  at  no  time  knew  that  Walton  and  Sneed  de- 
sired new  testimony  tending  to  acquit  Bob  Pierson  and  convict 
the  defendant.  Witness  did  not  think  that  they  wanted  testi- 
mony against  either  Bob  Pierson  or  the  defendant.  Witness 
had  never  sworn  on  the  stand  to  the  truth  of  any  of  the  false 
statements  made  by  him  to  Woods  Smith,  Walton  and  Sneed.- 
Witness  could  not  swear  positively  to  the  particular  whereabouts 
of  his  father  on  the  fatal  Monday  night.    He  left  defendant's 
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house  to  go  home,  and  witness  stayed  at  defendant's  house  and 
saw  no  more  of  him  on  that  night.    The  State  rested. 

Doctor  Q.  C.  Smith  testified,  for  the  defense,  that  some  time 
in  January,  1885,  he  was  called  to  the  house  of  Mr.  Robert 
Throgden  to  see  a  sick  child,  and  there  met  Doctor  StovalL  Mr. 
Throgden  appeared  somewhat  displeased  with  Doctor  Stovall  for 
failing  to  attend  the  child  when  sent  for  on  the  night  before. 
Doctor  Stovall  stated,  in  excuse,  that  he  did  not  get  home  until 
late  in  the  night,  and  could  not  see  well  enough  at  night  to 
travel  with  safety  to  himself,  mentioning  in  the  same  connection 
that,  a  short  time  before,  traveling  at  night,  he  lost  his  way  in  a 
neighbor's  pasture.  He  spoke  as  though  his  vision  had  but  re- 
cently become  impaired.  As  near  as  witness  could  repeat  them, 
his  words  were:  '*  I  have  got  so  of  late  that  I  cannot  see  well  at 
night."  He  remarked  that,  returning  from  the  neighborhood  of 
Oatmanville  on  the  night  before,  he  got  lost  and  did  not  reach 
home  until  two  o'clock. .  This  witness  was  corroborated  by  Mr. 
Throgden.  % 

J.  L.  Jones  testified,  for  the  defense,  that  he  was  at  Wade 
Smith's  store  on  the  evening  before  the  tragedy.  He  met  and 
conversed  with  the  defendant  and  Perkins,  near  a  small  house 
behind  the  store.  He  was  not  inside  of  Smith's  store  while  de- 
fendant was  in  there.  He  did  not  hear  the  defendant  speak  of, 
mention  or  allude  to  Doctor  Stovall  on  that  evening.  Witness 
at  no  time  that  evening  saw  defendant  in  conversation  with 
either  Doctor  Davidson,  Wade  Smith,  Ben  Magness  or  a  colored 
man. 

Mrs.  Nancy  Rose,  Mrs.  Bob  Pierson's  sister,  testified,  for  the 
defense,  that  Doctor  Stovall  visited  a  sick  child  at  her  house 
during  the  winter  of  1884-5,  and  on  that  occasion  used  a  pair  of 
spectacles,  owned  and  used  by  witness  and  her  husband,  to  ex- 
amine the  register  of  a  fever  tester.  He  used  the  same  specta- 
cles on  the  same  occasion  to  examine  the  record  of  the  tester 
kept  by  witness's  nephew  on  a  piece  of  paper,  written  with  a 
pencil,  and  by  her  husband  written  with  a  piece  of  chalk  over 
the  fire  place.  Witness  had  seen  Doctor  Stovall  use  those  same 
spectacles  as  many  as  three  times. 

William  M.  Davis  testified,  for  the  defense,  that  Bob  Pierson's 
wife  was  his  sister.  Witness's  wife  was  a  daughter  of  the 
widow  Pierson.  Witness  spent  the  night  of  Saturday,  March 
14,  1885,  at  the  house  of  the  widow  Pierson,  and  left  there  at 
about  eleven  o'clock  on  Sunday  morning.    Defendant  came  to 


36  21  Texas  Court  of  Appeals.  [Galveston 

a 

Statement  of  the  case. 

the  widow  Pierson's  about  eight  o'clock  on  that  Sunday  morn- 
ing.   He  sat  down  near  'Shack's  sick  bed,  and  asked  Mrs.  Pier- 
son  how  'Shack  was  getting  on.    Mrs.  Pierson  replied  that  she 
thought  him  a  little  better.    Defendant  and  witness  then  left 
the  room,  leaving  'Shack  asleep.    After  a  short  time  Mrs.  Pier- 
son  came  to  the  room  into  which  witness  and  defendant  had 
gone,  and  told  defendant  that  'Shack  had  waked  up  and  wanted 
to  see  him.    Witness  followed  defendant  back  into  'Shack's 
room.    'Shack  told  defendant  that  he  wanted  another  doctor. 
Defendant  making  no  immediate  reply,  'Shack  asked  him:  *' Will 
you  get  me  another  doctor?"    Defendant  replied:    "I  can  go 
and  get  another  doctor  for  you  in  town,  'Shack.    I  can  get  you 
Doctor  Morris,  Doctor  Cummings  or  Doctor  Taylor.    They  are 
the  only  doctors  in  town  I  know."    Mrs.  Pierson  said:     **  No; 
get  that  doctor  (Bennett)  William  Davis  (witness)  had  with  his 
son."    Witness  then  said:    "  No;  we  had  bad  luck  with  him;  get 
some  other  doctor."    Mrs.  Pierson  said  nothing  more,  and  de- 
fendant bridled  his  horse  and  rode  off  towards  town.    Doctor 
Stovall  attended  a  sick  child  at  Rose's  house  during  the  winter 
of  1884-6.    Witness  saw  Doctor  Stovall  use  spectacles  at  Rose's 
house  to  examine  the  record  of  a  fever  tester,  written  on  paper. 
Witness  never  saw  Doctor  Stovall  use  spectacles  but  once  to  look 
at  the  record,  and  speaking  to  him  about  it  then.  Doctor  Stovall 
said  that  he  had  not  used  spectacles  often. 

W.  W.  Perkins  testified,  for  the  defense,  that  he  saw  and  con- 
versed with  defendant  at  Wade  Smith's  store  on  the  evening;  of 
the  fatal  Monday.  The  witness  had  never  in  his  life  heard  de- 
fendant mention  Doctor  Stovall's  name. 

W.  T.  Hart  testified,  for  the  defense,  that  he  saw  defendant  at 
Wade  Smith's  store  on  the  evening  of  March  16,  1885,  but  ex- 
changed only  a  word  with  him.  He  did  not  hear  defendant 
mention  Doctor  Stovall's  name.  He  saw  defendant  talking  with 
Doctor  Davidson  and  Ben  Magness,  on  Wade  Smith's  gallery, 
but  did  not  know  what  passed  between  them. 

The  widow  Pieraon's  son  Tom  testified,  for  the  defense,  that 
he  was  the  nephew  of  the  defendant.  For  a  week  or  ten  days 
prior  to  the  assassination  of  Doctor  Stovall,  the  witness  had 
been  absent  from  home,  but  got  home  on  the  evening  of  the 
tragedy  about  thirty  minutes  before  sunset.  Witness  went  home 
by  way  of  Austin.  Tom  Titus  and  Bud  Douglass  went  to  Austin 
with  him.  Witness  saw  the  defendant  and  old  Bob  Pierson  in 
Austin^  but  nothing  more  than  an  ordinary  greeting  took  plax^e 
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between  them  and  the  witness.  They  said  nothing  more  to  wit- 
ness than  that  his  brother  'Shack  was  very  sick,  and  that  he 
bad  better  hasten  home. 

Cross-examined,  the  witness  tebtified  that  he  heard  the  shoot- 
ing at  the  time  Doctor  Stovall  was  fired  upon.  Witness  counted 
three  shots  fired  down  the  Lockhart  road  near  the  Boggy  bridge. 
Witness  did  not  recognize  the  reports  as  those  of  any  pistol  he 
knew.  He  heard  as  many  as  two  horses  run  across  Boggy 
bridge,  and  as  many  as  two  more  running  down  the  road 
towards  the  witness's  mother's  house.  Witness  and  Black  Bill 
Johnson  ran  from  the  house  to  the  road  for  the  purpose  of  seeing 
the  parties  on  the  horses  as  they  passed.  The  horses,  however, 
were  stopped  near  Qeorge  Rose's  pasture  gate,  and  witness 
heard  them  no  more. 

Al.  Gooden  testified,  for  the  defense,  that  he  was  out  from  his 
house  on  the  night  of  the  tragedy.  He  started  to  the  house  of 
Calvin  Hughes,  but  between  seven  and  eight  o'clock  met  Hughes 
about  three  hundred  yards  north  of  the  Lockhart  road,  and 
about  five  miles  south  of  Bluff  Springs.  Witness  and  Hughes 
stopped  at  that  point  a  long  time  in  conversation.  The  night 
was  so  dark  and  foggy  that  the  witness  could  not  distinguish 
the  form  of  an  intimate  friend  at  a  greater  distance  than  forty 
feet,  and  could  not  distinguish  the  features  at  all. 

Cross-examined,  the  witness  testified  that  he  got  back  home 
about  nine  o'clock.  He  and  Hughes  met  in  a  hollow,  the  hills 
on  either  side  of  which  were  of  considerable  dimensions.  The 
hollow  formed  a  ravine.  Witness  recognized  Hughes  at  a  dis- 
tance of  twenty-five  feet,  but  only  by  his  voice.  Witness,  de- 
scribing the  character  of  the  night,  referred  to  it  as  it  appeared 
from  the  hollow.  He  paid  no  attention  to  the  nature  of  the 
night  on  the  prairie.  Witness  rode  part  and  walked  part  of  the 
way  to  the  place  where  he  met  Hughes.  He  rode  a  different 
horse  back  home.  He  would  not  have  known  of  the  presence 
of  that  horse  in  the  hollow  had  not  the  animal  snorted. 

S.  J.  Hughes  testified  that  it  was  quite  dark  between  eight 
and  nine  o'clock  on  the  night  of  March  16,  1885. 

James  Woods  Smith  testified,  for  the  defense,  that  the  defend- 
ant, who  lived  about  one  thousand  yards  from  him,  came  to  his 
house  on  the  night  of  Monday,  March  16,  1885,  reaching  there 
just  at  dark,  a  few  minutes  before  eight  o'clock.  He  remained 
there  between  three  quarters  of  an  hour  and  an  hour,  leaving 
at  thirty  or  forty -five  minutes  past  eight  o'clock.    Witness  saw 


88  21  Texas  Court  of  Appeals.  [Galveston 

Statement  of  the  ease. 

• 

young  Tom  Pierson,  the  son  of  old  Bob  Pierson,  who  testified  in 
this  case,  on  the  next  morning  after  Doctor  Stovall  was  shot. 
In  reply  to  questions  propounded  by  the  witness,  young  Tom 
said  repeatedly  that  defendant  remained  at  his  home  throughout 
the  night  after  his  return  from  witness's  house;  did  not  leave  it 
at  all;  and  that  no  person  came  to  the  defendant's  house  during 
that  night,  so  far  as  he  knew. 

Cross-examined,  the  witness  said  that  he  had  no  recollection 
of  stating  to  Henry  Hirshfield,  in  Austin,  three  or  four  days 
after  the  shooting  of  Doctor  Stovall,  that  defendant  reached  his 
house  before  dark  and  between  seven  and  eight  o'clock,  and  left 
at  eight  o'clock.  Witness  did  not  know  at  what  hour  the  shoot- 
ing of  Doctor  Stovall  took  place.  Witness  may  have  said  to 
Hirshfield  that  defendant  was  at  his  house  too  early  in  the  night 
for  the  witness's  testimony  to  be  of  any  use  to  him  in  establish- 
ing an  alibi.  Witness  may  possibly  have  said  to  Hirshfield  that 
had  defendant  remained  at  his  house  as  late  as  he  usually  did  on 
night  visits  (until  nine  or  ten  o'clock),  he  might  have  been  able 
to  do  him  some  good.  Witness  had  no  recollection  of  ever  hav- 
ing talked  with  W.  D.  Miller  about  the  defendant.  He  most 
certainly  did  not  tell  Miller,  shortly  after  the  shooting  of  Doctor 
Stovall,  that  defendant  had  ample  time  to  walk  to  Austin  and 
kill  a  man,  between  the  time  he  left  witness's  house  and  the 
time  Doctor  Stovall  was  shot.  Witness  had  no  recollection  of 
stating  to  Hart  that  the  defendant  came  to  his  house  about  seven 
o'clock,  or  between  sundown  and  dark.  It  was  really  dark,  in 
the  opinion  of  the  witness,  within  thirty  minutes  after  sunset. 
The  last  vestige  of  twilight  had  disappeared  when  the  defendant 
reached  witness's  house.     The  night  was  a  clear  one. 

On  re-direct  examination,  the  witness  testified  as  follows: 
**  Some  evenings  after  Tom  Pierson's  visit  to  my  house,  I  went 
and  positioned  myself  under  like  circumstances,  and  estimated 
the  time  as  well  as  I  could,  and  then  went  and  looked  at  the 
clock,  and  the  clock  marked  eight  when  I  went  to  the  house. 
That  was  the  time  when  Tom  Pierson  came.  That  night  I  did 
not  see  any  horse  that  Tom  .Pierson  was  riding,  tied  out  at  the 
fence.  He  came  to  my  house  on  foot,  and  left  on  foot.  The  road 
running  near  Tom  Pierson's  and  through  my  pasture  is  a  neigh- 
borhood road.  When  Tom  Pierson  left,  he  went  in  a  direct  line 
towards  his  home,  and  his  route  was  across  the  plowed  ground 
in  the  field." 

Recross-examined,  the  witness  testified  that  he  met  Felix  Gat- 
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lin  near  the  place  of  the  shooting  on  the  day  after  it  occurred, 
but  had  no  recollection  of  meeting  him  in  a  pasture.  Witness 
may  have  then  stated  to  Gatlin  that  defendant  left  his  house 
about  fifteen  minutes  before  eight  o'clock,  but  he  had  no  recol- 
lection of  having  done  so. 

D.  H.  Qooden  testified^  for  the  defense,  that  his  eyesight  was 
very  good.  He  remembered  the  nature  of  the  night  of  March 
16,  1885.  Witness  could  distinguish  on  that  night  between  a 
white  and  a  dark  horse,  but  not  between  a  brown  and  a  sorrel. 
On  that  night,  in  driving  his  four  horses  through  his  gate,  wit- 
ness readily  distinguished  his  white  horse,  but  could  not  tell  his 
brown  from  his  sorrels. 

Jules  Delfraise  testified,  for  the  defense,  that  defendant  came 
to  Woods  Smith's  house  about  dark,  or  between  seven  and  eight 
o'clock,  on  the  night  of  the  tragedy.  He  remained  between 
thirty  and  forty-five  minutes,  and  left,  a3  he  came,  on  foot. 
Witness  did  not  consult  a  timepiece.  His  estimate  of  the  time 
was  purely  guess  work. 

Mrs.  Polly  Leverton  testified,  for  the  defense,  that  she  was  the 
wife  of  Lee  Leverton.  She  had  known  Doctor  Stovall  about 
one  year  at  the  time  of  his  death.  The  witness  heard  of  the 
shooting  of  Doctor  Stovall  on  the  morning  after  it  occurred. 
Doctor  Stovall  was  said  to  have  been  shot  at  a  point  about  a  mile 
distant  from  witness's  house.  Witness's  husband  was  not  in 
the  habit  of  leaving  home,  particularly  at  night,  except  when 
compelled.  He  sat  up  one  night  with  the  sick  at  the  widow 
Pierson's,  after  Doctor  Stovall's  death.  Four  or  five  weeks  be- 
fore that  he  sat  up  one  night  with  Davis's  sick  child.  Those 
were  the  only  two  nights  he  had  spent  away  from  home  since 
December,  1884.  Witness  and  her  husband  had  been  married 
twenty-five  years.  Her  husband  was  a  man  of  weak  constitu- 
tion, and  had  not  run  about  any  since  his  marriage.  He  was 
billions  on  the  sixteenth  day  of  March,  1885,  and  was  taking 
medicine.  Witness's  husband  was  away  from  home  so  seldom 
that  witness  could  readily  recall  his  absences.  After  Doctor 
Stovall's  death  he  sat  up  one  night  with  'Shack  Pierson,  and  an- 
other night  he  sat  up  with  the  corpse  of  a  young  lady.  Wit- 
ness's husband  went  across  the  creek  after  his  horses  on  the 
evening  of  March  16,  1885,  and  was  complaining  then,  but  he 
was  not  away  from  his  home  at  any  time  after  dark  on  that 
night.  Everything  that  happened  at  her  house  on  that  night 
was  fresh  in  her  mind  when,  early  on  the  next  morning,  witness 
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heard  of  the  shooting  of  Doctor  Stovall,  and  the  arrest  of  de- 
fendant and  Bob  Pierson.  Witness  and  Martha  Pierson,  now 
Mrs.  Edwards,  went  to  see  the  sick  at  the  widow  Pierson's  on 
March  16,  1885.  From  defendant's  house  they  went  through  the 
bottom  by  Gagnan's,  the  distance  being  about  one  and  a  half 
mileSy  and  returned  the  same  way.  Witness's  sons,  William  and 
Silas,  were  chopping  wood  in  Jim  Smith's  bottom  on  that  day. 
Witness  did  not  see  them  as  she  went  to  or  came  from  the  widow 
Pierson's,  but  they  came  home  between  sundown  and  dark. 
Witness  got  home  about  thirty  minutes  before  sunset,  and  found 
her  husband  awaiting  her.  Witness  and  her  husband  retired 
very  early,  neither  being  well. 

Cross-examined,  witness  testified  that  the  defendant'  was  her 
twin  brother.  Witness  saw  her  brothers,  the  defendant  and 
Bob  Pierson,  at  the  widow  Pierson's,  on  the  evening  of  March 
16,  1885.  Defendant  told  witness  that  he  was  going  by  witness's 
house,  to  see  if  witness's  husband  could  sit  up  with  the  sick  that 
night.  Witness  told  him  that  her  husband  was  sick,  but  that 
he  could  go  by  and  see  him.  Defendant  replied  that  he  would 
go  by.  Martha  Pierson,  defendant's  daughter,  was  then  with 
the  witness.  Nothing  was  said  about  her  sitting  up.  Returning 
home  by  way  of  defendant's  house,  witness  saw  her  brother 
Bob  at  the  defendant's  house.  Witness  stopped  but  a  moment, 
and  continued  her  way  home  by  way  of  Gagnan's  house  and 
Wade  Smith's  store.  She  saw  defendant  on  Wade  Smith's  gal- 
lery as  she  passed.  The  sun  was  then  about  thirty  minutes 
high.  Witness's  husband  then  owned  a  sorrel  blaze  faced  horse. 
He  owned  no  other  than  a  boy's  saddle.  Some  time  after  the 
death  of  Doctor  Stovall,  witness's  husband  took  a  trip  to  Collin 
county  to  see  his  father.  He  went  by  rail  and  was  gone  a  week 
and  a  day,  and  was  arrested  for  complicity  in  the  murder  of 
Doctor  Stovall  about  a  week  after  he  got  home.  Witness's  hus- 
band started  to  Austin  about  a  week  before  this  trial,  and  got 
hurt.  He  was  not  in  attendance  upon  this  trial,  but  his  deposi- 
tion had  been  taken.  Witness's  husband  was  a  sufferer  from 
chronic  fistula,  and  never  rode  horseback  when  it  could  be 
avoided. 

The  substance  of  the  testimony  of  William  and  Silas  Leverton 
was,  that  they  got  home  from  wood  chopping  between  sundown 
and  dark.  Their  father,  Lee  Leverton,  was  then  at  home,  ate 
supper  at  dark,  and  shortly  went  to  bed,  and  did  not  leave  home 
during  that  night,  so  far  as  they  knt  w. 
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Cross-examined,  they  testified,  in  sub^ance,  that  they  were  at 
the  defendant's  house  about  thirty  minutes  before  sunset  on  the 
fatal  Monday  evening.  They  found  Bob  Pierson  and  his  sons, 
Tom  and  Bob,  there.  Old  and  young  Bob  left  defendant's  house 
a  few  minutes  before  the  defendant  got  home.  Defendant  was 
riding  a  bald  faced  sorrel  horse  on  that  evening.  Witnesses 
thought  that  horse  was  turned  into  the  lot  or  the  pasture  upon 
the  defendant's  arrival. 

Mrs.  Martha  Edwards  testified,  for  the  defense,  that  she  was 
the  daughter  of  the  defendant.    She  married  her  husband,  Mr. 
Edwards,  since  the  trial  of  Bob  Pierson.     Defendant  was  ar- 
rested on  the  morning  after  Doctor  Stovall  was  shot.    Witness 
saw  old  Bob  Pierson  at  her  father's  house  twice  on  the  night  of 
the  shooting.     He  and  his  son  Bob  first  came  to  the  defendant's 
house  on  that  night  between  eight  and  nine  o'clock.  Young  Bob 
and  his  brother  Tom  went  off  with  him,  in  the  direction  of  Gag- 
nan's  place.    He  returned  in   a  gallop  between  nine  and  ten 
o'clock,  and  called  to  witness  to  shut  off  the  dogs;  that  they 
were  barking.    Young  Tom  came  back  that  night  on  foot,  but 
witness  saw  no  more  of  young  Bob  after  he  went  off  with  his 
father.    Witness  spoke  to  old  Bob  Pierson  after  his  and  young 
Tom's  return,  and  gave  him  a  dipper  with  which  to  get  drinking 
water  from  the  barrel  in  the  yard.     He  remarked  to  witness  that 
he  had  eaten  some  fish  for  supper.     The  defendant  spent  part  of 
Sunday,  the  day  previous,  sitting  with  the  sick  at  the  widow 
Pierson's,  and  in  going  to  Austin  for  a  doctor.   He  spent  Sunday 
night  also  at  the  widow  Pierson's.     He  left  home  about  dark  on 
Monday  evening  to  go  to   Mr.  Jim  Woods  Smith's.     He  was 
gone  an  hour,  or  perhaps  a  little  longer.    Supper  was  delayed 
until  his  return  from  Smith's.    After  eating  supper,  the  defend- 
ant went  into  the  sitting  room,  where  he  remained  sitting  for  a 
while.    He  then  retired.    Witness  had  not  finished  clearing  off 
the  table  and  washing  up  the  dishes  when  he  went  to  bed.  After 
cleaning  the  dishes,  witness  occupied  herself  until  about  ten 
o'clock  examining  some  photographs  brought  to  the  house  on  the 
day  before  by  the  defendant.    She  then  went  to  bed.  Defendant, 
his  wife,  witness  and  three  others  of  the  children  slept  in  the 
same  room.    Young  Tom  Pierson,  returning  a  short  time  after 
his  father  (old  Bob),  came  to  the  house  the  second  time  on  that 
night,  and  remained  all  night.    Old  Bob  Pierson  was  at  the  de- 
fendant's house  on  that  evening,  about  thirty  minutes  before 
sunset.    Young  Bob  left  defendant's  house  on  that  evening  a 
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very  short  time  before  old  Bob  did,  both  going  towards  old  Bob's 
home.  Both  of  them — old  and  young  Bob — came  back  between 
eight  and  nine  o'clock,  when  old  Tom  and  both  of  his  sons  left, 
going  in  the  direction  of  Gagnan's.  Witness  saw  no  more  of 
young  Bob,  but  old  Bob  came  back  to  the  bouse  riding  and  young 
Tom  walking,  between  nine  and  ten  o'clock  on  that  night. 
Young  Tom  stayed  all  night.  Witness's  cousins,  Bill  and  Silas 
Leverton,  were  at  defendant's  house  on  the  evening  of  the 
tragedy.  On  the  Saturday  previous  to  the  shooting,  witness  was 
at  the  house  of  the  widow  Piorson.  'Shack  sent  a  message  by 
her  to  the  defendant,  which  the  witness  delivered.  He  sent 
word  for  the  defendant  to  come  to  see  him,  saying  that  he  wanted 
another  doctor.  Defendant  went  to  see  'Shack  on  Sunday,  in  re- 
sponse to  that  message. 

Cross-examined,  the  witness  testified  that  she  saw  her  father, 
the  defendant,  and  her  uncle.  Bob  Pierson,  her  brother  John, 
and  cousins  Tom  and  Bob,  at  the  widow  Pierson's  on  the  after- 
noon of  the  fatal  Monday.  Witness  and  Mrs.  Leverton  reached 
Mrs.  Pierson's  about  one  o'clock  on  that  afternoon.  Witness 
reached  home  on  her  return  when  the  sun  was  about  one  and  a 
half  hours  high.  Mrs.  Leverton  returned  With  witness*  Bob 
Pierson  and  his  son  Bob  were  at  defendant's  house  when  witness 
got  back  home.  Old  Bob  left  when  the  sun  was  about  thirty 
minutes  high.  Young  Bob  had  then  been  gone  about  fifteen 
minutes.  They  both  left  on  horseback,  going  in  the  same  direc- 
tion. William  and  Silas  Leverton  got  to  defendant's  house 
after  the  witness  got  back  from  the  widow  Pierson's.*  Defend- 
ant got  home  about  sundown.  He  did  not  eat  supper  until  he 
got  back  from  Mr.  Woods  Smith's.  When  old  and  young  Bob 
returned  to  the  defendant's  house,  between  eight  and  nine  o'clock 
on  that  night,  they  did  not  tell  witness  where  they  were  then 
going,  nor  did  the  witness  ask  them.  No  one  asked  why  they 
had  come  back,  but  old  Bob  volunteered  the  remark  that  he  wa.s 
going  to  see  his  sick  nephew  at  the  widow  Pierson's.  Young 
Tom's  horse  escaped  from  the  lot  to  the  field  on  Monday  evening. 
He  and  witness's  brother  John  attempted  but  failed  to  catch  the 
horse,  and  returned  to  the  house  about  an  hour  before  old  Bob 
and  young  Bob  Pierson  came  back.  Witness  did  not  kno^v 
whether  or  not  the  defendant's  horse  was  away  from  home  on 
that  Monday  night. 

Witness  knew  before  twelve  o'clock  on  that  night  that  Doctor 
Stovall  had  been  shot.    Defendant  was  arrested  for  the  murder 


Term,  1886.]  Pierson  v.  The  State.  43 

Statement  of  the  ease. 

of  Doctor  Stovall  on  the  next  morning  by  five  men.  The  witness 
did  not  tell  either  of  those  men  what  she  knew  about  the  shoot- 
ing of  Doctor  Stovall.  "Witness  knew  nothing  about  the  actual 
shooting  of  Doctor  Stovall.  She  knew  only  what  young  Tom  told 
her  about  it  when  he  came  in.  She  knew  that  the  defendant  had 
nothing  to  do  with  it.  Witness  did  not  protest  her  father's  inno- 
cence to  the  arresting  party,  nor  did  she  tell  them  that  she  knew 
who  did  the  shooting.  She  had  never,  previous  to  the  Leverton 
trial,  told  any  one  that  her  father  was  innocent,  and  that  she 
knew  the  guilty  parties.  Old  Bob  Pierson  was  convicted  before 
the  Leverton  trial.  Nobody  asked  witness  about  her  knowledge 
of  the  facts,  though  people  talked  to  her.  Witness  told  no  one 
what  she  knew  until  after  old  Bob's  conviction  and  the  arrest  of 
Leverton.  Witness  was  in  attendance  upon  the  court  during 
the  proceedings  for  bail  which  followed  the  arrest  of  the  defend- 
ant and  Bob  Pierson.  She  did  not  tell  her  father's  lawyers 
what  she  knew,  simply  because  she  did  not  want  to  tell  them. 
Defendant's  case  was  set  for  trial  two  or  three  weeks  after  the 
trial  of  old  Bob,  and  witness  attended  court  to  testify,  but  did 
not  tell  what  she  knew  to  her  father's  lawyers. 

Re-examined,  witness  stated  that  she  was  asked  only  to  answer 
such  questions  as   her   father's   lawyers   propounded    to  her.' 
Young  Tom  Pierson  told  witness,  when  he  came  back  to  the 
defendant's  house,  on  the  fatal  night,  that  his  father,  old  Bob  Pier- 
son, had  shot  Doctor  Stovall.     He  told  witness  also  that  he  rode 
the  defendant's  bald  faced  sorrel  horse  on  that  night.     Old  Bob 
was  riding  a  horse  of  the  same  description  when  he  left  defend- 
ant's house  that  night.    Defendant  did  not  speak  of  Doctor  Stovall 
OQ  the  night  of  the  shooting.     Ho  did  not  tell  those  present  in 
his  house  on  that  night  that  they  had  to  swear  that  he  did  not 
leave  the  house  during  the  night.     Defendant  walked  to  and 
from  Woods  Smith's  house  on  that  night.     Young  Tom  told  wit- 
ness that  "her  father's  horse  was  at  the  killing  of  Doctor  Stovall/' 
that  he  "rode  him  there."    When  old  Bob  came  and  told  witness 
to  take  the  dogs  in,  the  defendant  had  been  home  from  Woods 
Smith's  about  thirty  minutes.    Defendant,  his  wife,  and  his  son 
John  had  gone  to  bed,  but  witness  had  not.     Old  Bob  did  not 
stop  when  he  came  by  defendant's  house  the  last  time  on  that 
night.    He  passed  right  on  in  a  gallop.     He  had  no  hat  on  his 
head.    He  appeared  to  be  in  a  great  hurry.    Young  Tom  stopped 
and  stayed  all  night  with  the  witness's  brother  John. 
Mrs.  Bettie  Pierson,  the  wife  of  the  defendant,  was  his  next 
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witness.  She  testified  substantially  as  did  her  daughter,  Mrs. 
Edwards,  as  to  th6  movements  of  the  defendant  from  the  time 
he  got  home  late  on  Monday  evening,  until  his  arrest  on  Tues- 
day morning,  except  that  she  fixed  the  length  of  defendant's 
absence  on  his  visit  to  Woods  Smith's  at  about  two  hours.  She 
corroborated  her  daughter  as  to  the  several  calls  at  her  house  by 
old  and  young  Bob  and  young  Tom  Pierson,  and  declared  that, 
when  old  Bob  passed  her  house  the  last  time,  between  nine  and 
ten  o'clock,  in  evident  haste,  he  was  bare  headed.  She  denied 
that  the  defendant,  on  that  night,  charged  the  members  of  his 
household  to  swear  that  he  was  not  absent  from  his  house  during 
the  night.  He  said  nothing  on  that  night  about  the  .shooting  of 
Doctor  Stovall. 

On  her  cross-examination,  the  witness  stated  that  she  was 
lying  down  when  old  Bob  Pierson  passed  her  house  the  last  time. 
She  heard  a  horse  running,  raised  the  window,  looked  out  and 
recognized  him.     She  saw  distinctly  that  he  was  bare  headed 
He  passed  the  house  at  a  distance  of  about  twenty  feet.     A  light 
in  a  chimneyless  brass  lamp  was  burning  in  the  house,  but  it 
was  not  by  the  light  of  that  lamp  that  she  was  enabled  then  to 
recognize  old  Bob  Pierson.    When  old  Bob  passed  the  house  the 
'first  time  after  night,  he  was  joined  by  his  sou  Tom.     Witness 
did  not  see  how  young  Tom  went  oflf  or  came  back,  but  when  he 
came  in  to  go  to  bed  he  looked  frightened.     He  (young  Tom) 
said  that  his  father  had  shot,  or  had  killed,  Doctor  Stovall.     He 
made  that  statement  in  the  hearing  of  all  the  members  of  the 
family,  except  the  defendant,  who  was  asleep.    No  one  asked 
him  anything  about  the  particulars.     Witness  did  not  awaken 
her  husband  to  tell  him  of  the  trouble  impending  over  his  brother. 
Defendant  knew  nothing  of  the  shooting  of  Doctor  Stovall  until 
constable  Thorp,  arresting  him,  told  him.    Defendant's  saddle 
horse  was  a  bald  faced  sorrel  animal.     There  were  three  pistols 
in  the  defendant's  house  on  the  morning  of  his  arrest,  two  of 
which  would  shoot.    The  other  was  used  as  a  toy  by  the  chil- 
dren. 

Felix  Smith,  jr.,  the  son  of  J.  Woods  Smith,  testified,  for  the 
defense,  that  he  went  to  his  father's  house  some  time  after  dark 
on  the  fatal  Monday  night.  He  found  defendant  and  Woods 
Smith  and  Delfraise  together  in  the  horse  lot.  About  thirty 
minutes  later  the  defendant  left  on  foot,  going  towards  his 
home.  A  month,  or  perhaps  a  little  more,  after  this  meeting,  -wit- 
ness's uncle,  the  Honorable  Felix  E.  Smith,  asked  witness  what 
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time  defendant  left  Woods  Smith's  house  on  that  Monday  night. 
Witness  replied  that  he  had  no  time  piece  with  him,  and  did  not 
know;  he  did  not  say  that  defendant  left  there  before  eight 
o'clock. 

''Black"  Bill  Johnson  was  the  next  witness  for  the  defense. 
The  important  part  of  his  testimony  was  to  the  effect  that  he 
was  at  the  widow  Pierson's  house  when  the  fatal  shots  were 
fired.  He  heard  three  shots  fired,  he  thought,  on  the  Lockhart 
road,  near  the  Boggy  bridge.  Immediately  after  the  shots  were 
fired,  witness  heard  the  noise  of  horses  running  over  the  Boggy 
bridge.  Those  horses  seemed  to  be  traveling  toward  Austin. 
The  horses  seemed  to  stop  near  old  man  Rose's  gate.  Witness 
went  to  the  road  to  get  a  sight  of  the  men  riding  the  horses,  but 
they  stopped  beforo  reaching  the  point  opposite  the  widow  Pier- 
son's  house,  and  he  did  not  see  them. 

Cross-examined,  the  witness  testified,  that  up  to  Sunday,  March 
15, 1885,  the  sick  boy,  'Shack  Pierson,  had  been  in  Doctor  Stovall's 
charge.  A  change  of  doctors  was  made  on  Sunday,  but  witness 
did  not  know  upon  whose  authority.  On  the  trial  of  Bob  Pier- 
son, the  witness  testified  that  defendant  and  Bob  Pierson  dis- 
charged Doctor  Stovall,  and  employed  Doctor  Cummings  to  take 
charge  of  'Shack's  case.  Witness  was  so  informed  by  the  widow 
Pierson.  When  defendant  left  widow  Pierson's,  on  Monday 
morning,  he  told  witness  not  to  let  Doctor  Stovall  administer 
any  medicine  to  'Shack,  but  to  tell  him  that  he,  defendant,  had 
gone  to  town  for  medicine.  Witness  testified  before  the  coron- 
er's jury  that  Doctor  Stovall  was  discharged  without  'Shack's 
consent.    Witness  was  so  informed  by  the  widow  Pierson. 

John  Pierson,  the  son  of  the  defendant,  testified  in  his  behalf. 
The  witness  spent  the  Sunday  night  prior  to  the  shooting  at  the 
house  of  his  uncld.  Bob  Pierson.  Young  Tom  and  young  Bob 
Pierson  and  witness  went  to  see  'Shack  Pierson  on  Monday 
evening,  March  16,  1885.  Witness  did  not  see  either  the  defend- 
ant or  old  Bob  Pierson  at  the  widow  Pierson's.  Witness,  with 
young  Bob  and  Tom,  got  back  to  the  witness's  father's  house 
about  thirty  minutes  before  sundown,  and  found  old  Bob  Pier- 
son at  the  bouse.  Old  Bob  remained  at  the  house  of  the 
defendant  only  about  fifteen  minutes  after  witness  got  home. 
He  went  home  by  the  way  of  J.  Woods  Smith's  house.  Young 
Bob  went  home  the  same  way,  but  left  defendant's  house  about 
fifteen  minutes  before  old  Bob  did.  Defendant  came  home  from 
Wade  Smith's  store  about  dusk,  which  was  a  short  time  after 
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old  Bob  left.     Defendant  rode  a  blazed  faced  sorrel  horse  to  and 
from  Wade  Smith's  store.    When  he  came  back  witness  put  the 
horse  in  the  lot  and  fed  him.     A  little  after  dusk  defendant  went 
to  Woods  Smith's  house.     He  went  and  came  back  on  foot. 
Witness  did  not  know  how  long  defendant  was  absent  on  his 
visit  to  Woods  Smith.    Old  and  young  Bob  came  back  to  defend- 
ant's house  while  defendant  was  gone  to  Woods  Smith's.    Young 
Bob  was  riding  his  little  black  pony.     Old  Bob  was  riding  his 
sorrel  horse  known  as  "  Qatling."    Witness's  sister  Martha  (now 
Mrs.  Edwards)  gave  old  Bob  a  drink  of  water,  after  which  old 
and  young  Bob  and  young  Tom  left,  going  oflf  through  Wade 
Smith's  pasture.    Young  Tom  rode  the  defendant's  blaze  faced 
horse,  his  own  horse  being  loose  in  the  field.    The  route  over  which 
they  left  led  through  Wade  Smith's  bars  into  Felix  Smith's  pas- 
ture, and  thence  through  a  gate  into  the  Lockhart  road.     Some 
time  later  witness  saw  young  Tom  and  heard  old  Bob  Pierson. 
The  latter's  horse  came  to  the  house  in  a  lope,  and  witness  heard 
him  (old  Bob)  call  to  some  one  to  put  the  dogs  in  the  house.    Wit- 
ness recognized  old  Bob  by  his  voice.    Young  Tom  came  into  the 
house  and  spent  the  night  with  witness.     Defendant  was  then 
in  bed.     Defendant,  to  the  witness's  knowledge,  was  not  away 
from  his  house  from  the  time  that  he  returned  home   from 
Woods  Smith's  to  the  time  old  Bob  passed  in  a  lope,  and  young 
Tom  came  into  the  house  and  went  to  bed. 

Cross  examined,  witness  said  that  he  turned  his  father's  horse 
into  the  pasture  after  unsaddling  and  feeding  him,  on  his  return 
from  Wade  Smith's  store.  Young  Tom  afterwards  caught  that 
horse  at  the  pasture  gate,  mounted  him  and  rode  off  with  his 
father,  old  Bob  Pierson.  Witness  testified  in  Von  Rosenberg's 
court  on  the  Leverton  examining  trial.  The  prosecuting  coun- 
sel, referring  to  the  written  testimony  of  the  witness  on  the 
Leverton  examining  trial  (which  witness  admitted  that  he 
signed),  asked  witness  if  he  did  not  swear  on  that  trial  that  he 
**  did  not  know  whether  old  Bob  or  young  Tom  Pierson  rode  his 
father's  horse  away  "  from  his  father's  house  on  that  fatal  Mon- 
day night  ?  The  question  was  repeated  several  times,  but  the 
witness  declined  to  answer  it.  Witness  declined  to  answer  sev- 
eral other  questions,  based  upon  questions  asked  him  and 
answers  made  by  him  on  the  Leverton  examining  trial.  Con- 
tinuing, the  witness  testified  that,  when  old  Bob  passed  defend- 
ant's house,  witness,  defendant  and  his  wife  were  in  the  middle 
room^  and  his  sister  Martha  was  in  the  west  room.    Old  Bob 
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Pierson  passed  by  before  young  Tom  came  into  the  house.  The 
cross  examination  of  this  witness  proceeds  as  follows  : 

Question — "  Let  me  ask  you  if  you  did  not  state  on  the  Lever- 
ton  trial  as  I  read  :  *  Question — Did  you  go  out  there  to  see  young 
Tom  ?  Answer — No  ;  but  young  Tom  slipped  in  the  house  just  as 
uncle  Bob  ran  by.'  Did  you  state  that  or  not  ?  *  *  *  Do  you 
want  to  answer  it  ? 

Answer — *^  No.  We  did  not  eat  supper  until  father  came  back 
from  Jim  (Woods)  Smith's,  and  he  ate  supper  with  us.  Nobody 
ate  supper  with  us  but  our  own  folks. 

Question — ''  Did  you  not  on  that  same  examination,  when  Jus- 
tice Yon  Rosenberg  was  writing  down  the  questions  and  an- 
swers, answer  me  as  follows  to  my  questions  : 

'Question — Did  your  father  eat  with  you  ?  Answer — I  do  not 
think  he  did  ? 

Answer — "  I  do  not  think  I  said  it. 

Question — 'Was  he  at  Smith's  when  you  were  eating  the 
snack  ?    Answer — No  ;  he  had  not  come  home  then  ? 

Answer — ''  Yes,  that's  right. 

Question — '  Did  the  balance  of  the  family  eat  supper  with  you  ? 
Answer — ^Yes  ;  they  all  ate  supper.  Question — Did  your  father 
eat  any  supper  at  all.    Answer — No,  I  think  not.' 

Answer — "  I  don't  think  I  said  it. 

Question — '  How  long  after  you  got  through  supper  before  your 
father  came  from  Mr.  Jim  Smith's  ?  Answer— About  an  hour,  I 
reckon.' 

Answer — ''That  is  not  right;  no,  I  did  not.  The  questions  and  an- 
swers on  the  Leverton  trial  were  written  down,  and  after  I  had 
testified  my  testimony  was  read  to  me,  and  I  signed  it  as  correct. 
I  never  told  any  one  before  the  arrest  of  Lee  Leverton,  on  the 
complaint  of  young  Tom  Pierson,  about  uncle  Bob  and  Tom  re- 
turning to  our  house  on  that  night.  The  first  time  I  ever  told  it 
was  in  the  court  house  during  uncle  Lee's  trial,  after  I  was 
sworn.  That  was  some  time  after  uncle  Bob's  trial.  I  don't 
know  whether  father's  case  was  set  for  that  same  term  or  not. 
Father  had  had  a  trial  on  habeas  corpus  for  bail,  and  I  was 
present  as  a  witness.  Up  to  the  time  that  my  uncle  Bob  was 
tried  and  convicted,  I  had  not  told  my  father's  attorneys,  or  any- 
body, about  my  uncle  Bob,  cousin  Bob  and  cousin  Tom  having 
left  my  father's  together  on  that  night." 

Beexamined,  the  witness  testified  as  follows:  "My  state- 
ment now  is,  that  my  father  took  supper  with  the  family  that 
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night;  that  he  was  not  there  when  the  snack  was  eaten  that 
evening,  not  having  returned  home  at  that  time;  that  young 
Bob  (TomP)  came  into  my  father's  house  that  night  just  after 
old  Bob  passed;  that  there  was  a  light  in  the  house  when  young 
Tom  came  in;  that  sister  Martha  and  I  were  up  when  uncle  Bob 
passed,  she  in  the  west  room,  I  in  the  middle  room;  that  she 
went  to  the  door,  and  that  I  did  not.  I  testified  on  the  Leverton 
trial  before  Von  Rosenberg  that,  when  my  father  returned  from 
Jim  Smith's,  he  ate  his  supper,  smoked  his  pipe  and  went  to  bed. 
There  were  two  meals  on  that  night,  a  snack  and  a  supper." 

Lee  Leverton  testified,  for  the  defense,  that  he  lived  on  the 
Lockart  and  Austin  road,  about  one  mile  distant  from  the  point 
where  Doctor  Stovall  was  shot.    Witness  first  heard  of   the 
shooting  about  thirty  minutes  after  sunrise  on  the  morning  of 
March  17,  1885.    The  witness  was  at  home  all  of  the  preceding 
night.    Defendant  lived  about  three-quarters  of  a  mile  distant 
from  the  witness.    Witness  was  not  at  defendant's  house  on 
Monday  night,  nor  did  he  see  the  defendant  after  dark  on  that 
night.    Defendant  overtook  witness  on  Monday  evening  at  the 
Onion  creek  ford,  where  witness  was  talking  to  Mr.  Bartlett 
Witness,  who  was  on  foot,  had  been  to  the  creek  bottom  to  drive 
up  his  horses.    Defendant,  who  was  on  horseback,  rode  up  the 
hill  with  witness,  and  helped  witness  pen  his  horses.    Witness 
invited  defendant  to  get  down  and  go  into  the  house.     Defend- 
ant replied  that  he  was  worried  and  would  have  to  go  home. 
Witness  next  saw  the  defendant  in  jail.     On  the  Sunday  evening 
before  the  killing,  witness  met  the  defendant  in  the  turn  row 
going  towards  Wade  Smith's.     He  said  that  he  was  on  his  way 
to  the  widow   Pierson's,  to  see  'Shack.    Witness  had  known 
Doctor  Stovall  about  a  year  at  the  time  of  his  death,  and  for 
that  time  had  been  on  perfectly  friendly  relations  with  him. 
From  the  first  day  of  January,  1885,  to  March  16,  1885,  witness 
was  away  from  home  at  night  not  exceeding  three  or  four  times. 
Two  of  these  nights  witness  sat  up  with  the  sick  at  Ben  Davis's, 
and  the  other  two  were  the  nights  he  sat  up  with  the  sick  at  the 
widow  Pierson's.    Those  nights,  and  a  week  in  February  which 
witness  spent  at  Bob  Pierson's  quarrying  rock,  were  the  wit- 
ness's only  absences  from  home  at  night  during  the  period 
mentioned.    Witness  was  quite  unwell  on  Monday,  March  16, 
1885,  and  for  several  days  prior  thereto  had  been  taking  pills. 
He  remained  at  home  all  day  of  Monday,  going  nowhere  except 
to  drive  up  his  horses  late  in  the  evening. 
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Cross-examined,  the  witness  testified  that  Leff  Davis  married 
his  daughter  Hattie.  Witness  had  an  examining  trial  before 
Justice  Von  Rosenberg,  upon  the  charge  of  being  a  party  to  the 
murder  of  Doctor  Stovall.  Leff  Davis  and  his  wife  llattie  were 
in  attendance  upon  that  trial.  The  following  colloquy  ensued 
between  the  State's  counsel  and  the  witness: 

Question — ''Did  you  not  state  to  Madison  Wells  at  that  time 
(time,  locality,  etc..  definitely  fixed,)  that  Tom  Pierson  had  five 
hundred  dollars  to  give  to  any  man  that  would  make  it  appear 
that  he,  Tom,  was  on  that  side  of  the  creek  on  the  night  that 
Doctor  Stovall  was  killed?" 

Answer — '*  I  did  not.  I  said  that  I  was  offered  five  hundred 
dollars  to  make  it  appear  that  I  was  at  Tom  Pierson's  house  on 
that  night.  The  notaries  public  read  my  answers  over  to  me, 
but  I  did  not  understand  it  the  way  you  have  stated  it.  I  have 
stated  it  as  it  was." 

Question — "Did  not  Madison  Wells  say:  'Why  do  you  not 
make  it  appear,  then,  that  Tom  was  on  this  side  of  the  creek?' 
And  did  you  not  reply:    'I  am  watched  too  close,  or  I  would?'" 

Answer — *•'  I  did  not." 

Question — "Did  you  not,  before  the  trial  of  Bob  Pierson,  say 
to  Bill  Davis:  *  These  boys  keep  sending  for  me  to  come  to  the 
jail  to  talk  to  them.  I  could  do  them  no  good.  If  I  were  to  go 
up  there  and  tell  the  truth,  they  would  arrest  me  on  the  stand. 
I  made  up  my  mind,  as  I  rode  along  the  lane  that  night,  that 
when  I  got  to  Doctor  Stovall's  I  would  not  make  myself  known; 
that  I  would  mumble  out  something.  When  I  got  there,  I  did 
mumble  out  something,  but  Mrs.  Stovall  set  the  dogs  on  me. 
After  I  rode  down  the  lane  I  heard  the  shooting,  and  ran  through 
the  field?'" 

Answer — "No,  I  did  not,  and  nothing  like  it,  at  no  time  and 
at  DO  place.  I  did  not  go  to  Doctor  Stovall's  that  night  to  get 
him  out  so  that  Bob  and  Tom  Pierson  could  kill  him,  and  I  ran 
through  no  field.  I  have  sold  my  blaze  faced  sorrel  mare.  I 
went  up  to  Collin  county  after  that,  to  see  my  father.  Bob  and 
Tom  Pierson  are  my  brothers-in-law.  I  married  their  sister. 
That  Monday  evening  Tom  Pierson  did  not  say  anything  to  me 
about  Doctor  Stovall.    We  did  not  mention  his  name." 

Re-examined,  witness  testified  as  follows:  "What  I  said  to 
Madison  Wells  was  this:  *  I  was  up  to  see  the  boys  a  few  days 
ago '  He  (Wells)  asked  me  how  they  were  getting  along.  I 
replied:    'They  seem  to  be  somewhat  uneasy,  from  the  way 
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Robert  talks.'    (Bob  Pierson's  appeal  was  th^n  pending.)    Said 
I:  '  He  offered  me  one  thousand  dollars  to  make  it  appear  that  I 
was  at  Tom  Pierson's  house  that  night,  and  said  he  would  give 
me  an  order  for  five  hundred  dollars  of  it  right  down  if  I  would 
say  I  would  do  it,  and  I  told  him  I  could  not  do  any  such  thing; 
but,  says  I,  Bob,  if  I  was  mean  enough  to  do  that,  people  would 
say  right  straight  that  I  had  something  to  do  with  it,  and  that  I 
had  a  hand  in  it.'    Said  I,  further,   *  I  could  not  do  it  anyhow.' 
Bob  said:    *  Well,  if  you  would  do  it,  you  might  save  us  both.' 
That  is  what  I  told  Madison  Wells.    Tom  Pierson  told  me  to  tell 
Madison  Wells  to  come  to  see  him,  which  I  did.    I  talked  with 
Bill  Davis  about  what  my  evidence  was.    I  told  him  that  I  could 
not  see  that  I  could  do  the  boys  any  good,  and  that  I  could  only 
state  that  Tom  was  not  drinking  on  that  evening.    I  did  not  use 
the  expressions  suggested  by  Mr.  Moore." 

District  clerk  James  P.  Hart  testified,  for  the  defense,  that 
the  three  pistols  in  evidence  had  been  in  his  possession  since 
they  were  delivered  to  him  by  sheriff  Hornsby,  before  Bob  Pier- 
son's trial.  Sheriff  Hornsby  testified  that  the  three  pistols  were 
delivered  to  him  by  John  Tulk,  who  said  that  he  got-  them  from 
Tom  Piierson's  house.    Witness  gave  them  to  the  witness  Hart. 

Felix  Gatling  testified,  for  the  defense,  that  the  three  pistols 
in  evidence  were  in  all  respects  similar  to  the  three  pistols  se- 
cured at  defendant's  house  about  twelve  o'clock  on  the  day  after 
the  shooting  of  Doctor  Stovall.  John  Tulk  took  charge  of  the 
pistols.  After  examining  the  pistols,  witness  came  to  the  con- 
clusion that  neither  of  them  was  the  pistol  with  which  Doctor 
Stovall  was  shot.  Witness  did  not  make  a  close  examination  of 
the  small  pistol,  because  it  was  not  in  serviceable  order,  and  he 
did  not  think  a  person  would  use  such  a  weapon  to  shoot  a  man 
with.  The  short  British  bull-dog  pistol  had  some  "fus"  about 
the  cylendar,  and  was  loaded  all  around.  The  other  pistol  had 
not,  in  the  judgment  of  witness,  been  discharged  within  the 
previous  twenty-four  hours. 

Cross-examined,  witness  testified  that  the  pistols  were  secured 
six  hours  or  more  after  defendant's  arrest.  Two  of  the  pistols 
were  empty,  and  one  was  loaded  all  around.  Mrs.  Pierson  deliv- 
ered the  empty  pistols  to  John  Tulk  at  the  door.  She  said  that 
there  were  no  loaded  pistols  on  the  place.  Tulk  insisted  on  a 
search  of  the  house,  and  found  the  loaded  weapon  in  Miss  Pier- 
son's trunk. 

Tom  Pierson,  jr.,  the  son  of  old  Bob  Pierson,  recalled  by  the 
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defense,  testified  that  he  knew  Leff  Davis  and  his  wife  Hattie, 
who  was  his  cousin  on  his  mother's  side.  Witness  was  at  the 
house  of  Leflf  Davis's  father  on  the  Friday  night  before  Lee 
Leverton  was  arrested.  Leflf  Davis,  his  wife,  his  brother,  three 
sisters  and  witness  went  to  church  that  night  at  the  Willow 
Springs  meeting  house.  Witness  had  no  conversation  with 
Leflf  Davis  on  that  night.  At  this  point  questions  were  asked 
and  answers  made  as  follows: 

Question — "Did  Miss  Davis  ask  you  if  your  father  had  to  go 
to  the  penitentiary?"  Answer — "She  did  not  ask  me  anything 
about  it." 

Question — "And  did  you  say:  *  Yes,  the  oflScers  will  start  with 
him  on  Sunday  morning?"    Answer — "I  did  not  tell  them  that." 

Question — "That  you  had  so  heard — did  you  say  that?"  An- 
swer— "  I  told  Leflf  Davis's  father,  and  they  were  not  there.  No 
one  was  present  except  Leflf  Davis's  father  and  myself." 

Question — "Did  this  occur  in  the  church?"  Answer — "No,  it 
did  not." 

Question — "Did  you  say  in  the  presence  of  Leflf  Davis's  wife 
that  he  (witness's  father)  would  have  to  go,  or  that  the  oflScers 
would  leave  with  him  on  Sunday?"  Answer— "No,  I  did  not." 

Question— "  Did  Davis  say  to  you:  *Well,  as  your  father, 
Tom,  has  to  go  to  the  penitentiary  any  way,  will  you  tell  me  if 
you  have  any  idea  who  killed  Doctor  Stovall?"  Answer — "That 
was  not  mentioned  between  me  and  him  at  all."  ^ 

Question — "And  did  you  say  in  reply:  *  Yes,  my  father  killed 
him,  and  I  was  along?'"  Answer — "I  did  not  say  it,  and  I  did 
not  tell  him  anything  about  it.  The  question  of  that  murder 
was  never  mentioned  between  him  and  me." 

Question — "Did  you  not  then  say:  'If  we  could  work  some- 
body in  as  having  killed  Doctor  Stovall,  it  would  do  my  father 
good?' "    Answer —"  No,  I  did  not  say  that." 

Question — "And  did  not  Davis  ask:  *  Who  are  you  going  to  try 
to  work  in?'  and  did  not  you  reply:  *I  don't  know  who;  we  will 
work  in  anybody  we  can?'"    Answer — " I  never  mentioned  that 


to  no  one." 


Question — "And  after  that  was  over,  did  you  not  tell  him  to 
say  nothing  about  it?"  Answer—"  I  did  not  have  any  conversa- 
tion with  him  concerning  that  at  all." 

Question— "  Did  not  Davis  say  to  you:    *If  I  am  put  on  the 
stand  about  it,  I  will  have  to  swear  to  what  you  have  said? 
Answer— "I  said  nothing  of  the  kind  to  him." 
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Leff  Davis  testified,  for  the  defense,  in  substance,  that  old  Bob 
Pierson,  young  Tom's  father,  married  his,  witness's,  paternal 
aunt.  Witness  and  his  wife,  accompanied  by  young  Tom,  at- 
tended church  on  the  Friday  night  before  the  arrest  of  Lee  Lev- 
erton.  After  services  began  the  witness  asked  young  Tom  if 
his  father  had  to  go  off.  Young  Tom  replied  in  the  affirmative, 
and  said  that  he  thought  the  next  Sunday  was  the  day  set  for 
his  departure.  Witness  then  said:  "Tom,  being  that  he  has 
got  to  go  off,  have  you  got  any  idea  who  killed  Doctor  Stovall?" 
Young  Tom  replied:  "Yes,  pa  killed  him,  and  I  was  along 
with  him.  I  went  on  back  to  uncle  Tom's  and  stayed  all  night, 
and  pa  went  on  home.  But  if  we  can  work  anybody  else  into  it 
it  will  help  pa."  Witness  then  asked  him  who  he  expected  to 
work  mto  it,  and  he  replied  that  he  did  not  then  know.  He  then 
told  witness  not  to  speak  of  the  matter,  and  added:  "I  ought 
not  to  talk  this  way  to  you;  if  you  are  put  on  the  stand  you  will 
have  to  tell  it." 

Cross-examined,  witness  said  that  he  had  related  this  conver- 
sation to  no  one  but  Major  Walton,  until  now.  Witness  was 
present  at  the  trial  of  his  father-in-law,  Lee  Leverton,  but  did 
not  tell  what  young  Tom  had  said  to  him  about  the  killing  of 
Doctor  S  to  vail. 

The  deposition  of  Mrs.  Hattie  Davis,  the  wife  of  the  witness 
Leff  Davis,  and  the  daughter  of  Lee  Leverton,  was  next  read 
in  evidence  by  the  defense.  The  deposition  occupies  several 
pages  of  the  transcript,  but  amounts,  in  effect,  to  no  more  than 
a  complete  corroboration  of  the  testimony  of  her  husband.  The 
witness  was  a  niece  of  the  defendant. 

M.  M.  Hornsby,  sheriff  of  Travis  county,  recalled  by  the  de- 
fense, testified  that  he  told  old  Bob  Pierson  that  he  thought  he 
would  be  taken  to  the  penitentiary  on  Sunday,  July  12  1885.  He 
was  started  on  Tuesday,  July  14,  1885.  Young  Tom  met  hina  en 
route  to  the  depot,  and  went  that  far  with  him.  The  defense 
closed. 

The  State  offered  in  rebuttal  the  almanic  for  the  meridian  of 
Texas,  which  showed  that  the  sun  set  on  Monday,  March  16, 
1885,  at  nine  minutes  past  six  o'clock. 

J.  W.  Hewlett  testified,  for  the  State,  in  rebuttal,  that  he  and 
0.  F.  Hill  were  the  notaries  public  who  took  the  depositions  of 
Lee  Leverton  and  wife  in  this  case.  One  of  the  interrog^a- 
tories  propounded  by  Lee  Leverton  related  to  certain  state- 
ments made  to  him  by  Madison  Wells, — the  same  with  reference 
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to  which  Leverton  was  examined  on  the  trial.  In  answer  to 
that  inter  ro&^atory  Leverton  said  that  he  did  not  make  the  state- 
ment as  it  was  quoted  in  the  interrogatory.  He  said  that  he 
stated  to  Madison  Wells  that  he  had  been  to  see  the  boys  in  jail; 
that  Wells  asked  him  what  the  boys  thought,  and  that  he  replied 
that  they  seemed  to  be  pretty  badly  scared  up;  that  he  had  been 
offered  $500  to  make  it  appear  that  the  defendant,  on  the  night 
of  the  killing,  was  on  the  opposite  side  of  the  creek. 

Henry  Hirshfield  testified,  for  the  State,  in  rebuttal,  that  J. 
Woods  Smith  told  him,  in  his  store  in  the  city  of  Austin,  that 
defendant  was  at  his  house  on  the  night  of  the  shooting  between 
seven  and  eight  o'clock. 

Tom  Jones  having  testified,  for  the  defense,  exactly  as  he  tes- 
tified upon  the  trial  of  Bob  Pierson  (see  18  Texas  Ct.  App.,  556), 
the  State  recalled  Fayette  Smith  in  rebuttal.  He  testified  that 
Tom  Jones  was  on  the  Swank  farm,  drunk,  on  the  night  that 
Doctor  Stovall  was  shot.  He  was  too  drunk  to  walk  straight. 
He  got  on  his  horse,  and  witness  went  with  him  to  the  gate, 
which  he  opened  to  let  Jones  reach  the  road.  Witness  did  not 
see  Doctor  Stovall  when  he  opened  the  gate  for  Jones. 

W.  T.  Hart,  recalled  by  the  State,  testified,  in  rebuttal,  that 
he  had  a  conversation  with  J.  Woods  Smith,  in  Wade  Smith's 
store,  a  few  days  after  the  killing.  In  that  conversation  Woods 
Smith  said  that  when  defendant  was  arrested,  and  was  about 
starting  to  town,  he  said  to  him  :  ''Mr.  Smith,  you  know  I  was 
at  your  house  last  night,"  and  that  he  (Smith)  replied:  "Yes, 
but  you  were  not  there  late  enough  to  do  you  any  good."  Wit- 
ness heard  young  Felix,  Wood  Smith's  son,  tell  his  uncle  Felix 
E.  Smith,  that  defendant  was  at  his  father's  house  between 
seven  and  eight  o'clock  on  that  night. 

Honorable  Felix  E.  Smith  testified,  for  the  State,  in  rebuttal, 
that  his  nephew  Felix,  Woods  Smith's  son,  told  him  that  it  might 
have  been  as  late  as  eight  o^clock  when  the  defendant  left  his 
house  on  the  night  of  the  shooting  of  Doctor  Stovall. 

William  Davis,  recalled  by  the  State,  testified,  in  rebuttal, 
that  Lee  Leverton  told  him  that  the  boys  in  jail  sent  for  him  ; 
that  he  could  tell  nothing  which  would  benefit  them ;  that  if  he 
went  on  the  stand  he  would  be  arrested  ;  that  he  went  to  Doctor 
Stovall's  house  on  the  night  of,  but  before  the  killing ;  that  en 
route  he  made  up  his  mind  not  to  let  himself  be  known,  but  to 
'* mumble"  off  something  and  leave  ;  that  when  he  got  to  Doc- 
tor Stovall's  house,  a  woman  set  the  dog  on  him,  and  he  turned 
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and  left,  going  towards  the  point  where  the  shooting  presently 
occurred ;  that  before  he  got  to  that  point,  he  heard  the  shoot- 
ing, turned  into  and  through  a  field  above  his  house,  cut  the 
wire  fence,  and  turned  his  pony  loose  into  the  lane. 

Cross-examined,  witness  stated  that  Bob  Pierson  married  his 
sister.  It  was  the  recollection  of  the  witness  that  Bob  Pierson, 
at  the  jail,  told  him  that  Lee  Leverton  was  to  be  arrested  for 
complicity  in  the  Stovall  murder.  Witness  was  summoned  as  a 
witness  in  the  Leverton  trial,  but  did  not  get  to  town  until  late 
in  the  evening,  when  he  told  Mr.  Moore,  special  prosecuting 
attorney,  all  he  knew  about  this  matter.  Witness  did  not  know 
why  Mr.  Moore  did  not  put  him  on  the  stand.  Captain  Sneed, 
for  the  defense,  talked  to  witness,  but  Major  Walton  did  not. 
Witness  related  the  facts  now  stated  to  Honorable  Felix  E. 
Smith,  but  he  could  not  remember  when  nor  where.  He  told 
Leff  Rose  at  his  house. 

W.  D.  Miller  testified,  for  the  State,  iji  rebuttal,  that  Woods 
Smith  told  him  at  his  house  that  the  defendant  left  his  (Smith's) 
house  between  seven  and  eight  o'clock  on  the  night  of  the  shoot- 
ing of  Doctor  Stovall ;  that,  if  riding  a  good  horse,  the  defend- 
ant, in  the  time  that  elapsed  between  his  leaving  his  house  and 
the  shooting  of  Doctor  Stovall,  at  half -past  nine  o'clock,  could 
have  gone  to  Austin  and  killed  a  man.  Witness  could  not  state 
the  exact  distance  from  Woods  Smith's  house  to  Austin,  but 
thought  that  eight  and  a  half  miles  would  cover  it.  The  shoot- 
ing of  Doctor  Stovall  occurred  at  a  point  seven  miles  from 
Austin,  less  about  three  hundred  yards. 

The  motion  for  a  new  trial  raised  the  questions  discussed  in  the 
opinion. 

WcUton,  Hill  &  Walton^  Sheeks  &  SheekSy  and  Sneed^  Pendex- 
ter  &  Burleson^  filed  an  able  and  exhaustive  brief  and'  argument 
for  the  appellant: 

J.  H.  BurtSf  Assistant  Attorney  General,  for  the  State. 

Whitb,  Prbsidino  Judge.  This  is  a  companion  case  to  that 
of  Bob  Pierson  v.  The  State,  18  Texas  Court  of  Appeals,  624.  A 
joint  indictment  charged  appellant  and  his  brother,  Bob  Pierson, 
with  the  murder  of  J.  C.  Stovall,  and,  upon  a  severance.  Bob  was 
tried  first  and  convicted  of  murder  of  the  second  degree,  with  a 
penalty  assessed  of  thirty  years  in  the  penitentiary ;  the  convic- 
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tion  in  this  case  being  for  murder  of  the  first  degree,  with  a  life 
term  in  the  penitentiary  affixed  by  way  of  punishment. 

1.  A  motion  for  change  of  veaue  was  made  by  defendant  in 
this  case,  based  upon  the  statutory  grounds  '*  that  there  exists  in 
the  county  where  the  prosecution^  commenced,  so  great  a  preju- 
dice against  him  that  he  can  not  obtain  a  fair  and  impartial 
trial."  (Code  Crim.  Proc,  Art.  578,  sub-div.  1.)  Seven  com- 
purgators supported  by  their  affidavit  the  affidavit  made  by  the 
defendant. 

Our  statute  provides  how  an  application  for  change  of  venue 
may  be  controverted,  as  follows  :  **  The  credibility  of  the  persons 
making  affidavit  for  change  of  venue,  or  their  means  of  knowl* 
edge,  may  be  attacked  by  the  affidavit  of  a  credible  person,  and 
the  issue,  thus  formed,  may  be  tried  and  determined  by  the 
judge,  and  the  application  granted  or  refused,  as  the  law  and 
the  facts  shall  warrant."  (Code  Crim.  Proc,  Art.  583.)  With 
this  statute  as  his  authority  the  district  attorney,  by  motion,  re- 
sisted the  application,  and  in  support  of  his  motion,  and  as  parts 
thereof,  filed  two  affidavits,  the  first  being  signed  by  seventeen 
private  citizens,  and  the  second  by  six  deputy  sheriffs  of  Travis 
county.  In  these  affidavits  it  was  alleged  ''that  there  does  not 
exist  in  Travis  county,  Texas,  where  the  above  stated  cause  was 
commenced  and  is  now  pending,  so  great  a  prejudice  aginst  Tom 
Pierson,  the  defendant  in  said  cause,  that  he  can  not  obtain  a  fair 
and  impartial  trial ;  that  the  means  of  knowledge  of  defendant's 
compurgators  (naming  them),  being  all  the  persons  upon  whose 
affidavits  the  change  of  venue  is  sought  in  this  case  by  the  de- 
fondant,  are  imperfect  touching  the  prejudice  alleged  to  exist  in 
Travis  county,  Texas,  against  the  defendant,  Tom  Pierson ;  and 
their  conclusions  that  the  defendant,  Tom  Pierson,  can  not  get  a 
fair  and  impartial  trial  in  Travis  county,  is  not  true  in  fact,  and 
their  means  of  knowledge,  and  their  information  upon  the  ques- 
tion of  a  prejudice  against  Tom  Pierson  in  said  county,  is  not 
sufficient  to  authorize  the  making  of  said  affidavits." 

Defendant  demurred  to  these  controverting  affidavits ;  first,  in 
80  far  as  they  tendered  an  issue  of  "no  prejudice,"  upon  the 
ground  that  the  law  did  not  authorize,  nor  permit,  such  an  issue 
to  be  tendered  ;  and  second,  because  the  affidavits,  in  so  far  as 
they  attempted  to  attack  the  means  of  knowledge  of  the  com- 
purgators, were  too  general,  were  negative  only,  and  averred  no 
affirmative  fact.    The  demurrer  was  overruled,  and  the  court 
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held  that  the  burden  of  proof  rested  upon  the  State  to  establish 
"no  prejudice." 

No  error  is  perceived  in  the  action  of  the  court  in  overruling 
the  demurrer.    In  the  absence  of  any  statutory  declaration  as  to 
what  shall  be  the  requisites  of  the  controverting  affidavits,  we 
are  not  prepared  to  say  that  a  general  denial,  under  oath,  of  the 
sufficiency  of  the  means  of  knowledge  of  the  compurgators,  would 
not  be  such  an  attack  upon  their  knowledge  as  would  authorize 
the  issue  of  "prejudice"  or  "  no  prejudice,"  and  the  introduction 
of  evidence  upon  that  issue.    This  whole  question  was  ably  dis- 
cussed by  Judge  Hurt  in  Davis  v.  The  State,  19  Texas  Court  of 
Appeals,  201.    He  says  :  "  But  where  the  affidavit  of  some  credi- 
ble person  is  made,  controverting  the  credibility  or  the  means  of 
knowledge  of  the  compurgators,  an  issue  is  formed;  and,',  until 
this  be  done,  there  being  no  issue  between  the  parties,  there  is 
nothing  to  be  tried  and  determined  by  the  judge.     But  when 
this  is  done,  upon  whom  rests  the  burden  of  proof  ?    We  think 
upon  the  applicant — the  defendant.     This,   however,  is  a  nice 
question.    The  affidavit  controverting  the  defendant's  supporting 
affidavit  being  made,  '  the  issue  thus  formed  shall  be  tried  and 
determined  by  the  judge,  and  the  application  granted  or  refused 
as  the  law  and  facts  shall  warrant.'    The  judge  must  try  and  de- 
termine the  issue  formed  in  the  manner  directed  in  said  Arti- 
cle (583),  and  this  shall  be  done  as  the  law  and  facts  shall  war- 
rant.   What  facts  ?    Those  adduced  on  the  trial  of  the  issue  thus 
formed  ;  and  by  Article  584  the  facts  adduced  on  the  trial  of  this 
issue  must,  to  authorize  this  court  to  revise  the  order  refusing  a 
change  of  venue,  be  reserved  in  a  bill  of  exceptions.     If   the 
credibility  of  the  supporting  affiants  is,  by  the  proper  affidavits, 
made  the  issue,  the  evidence  must  be  confined  to  this  issue ;  and 
so  with  regard  to  the  means  of  knowledge,  if  that  be  the  issue 
formed.     Just  what  facts  are  admissible  under  the  last  issue 
(that  relating  to  the  means  of  knowledge  of  the  supporting  aflS- 
ants)   presents  an  exceedingly  difficult  question.     We  believe 
thati  under  the  issue,  the  defendant  would  have  the  right  to 
prove  the  existence  of  the  prejudice  by  any  witness,  besides  the 
affidavit  of  his  compurgators ;  and,  on  the  other  hand,  the  State 
would  have  the  right  to  prove  that  no  such  prejudice  did  in  fact 
exist.    The  supporting  affiants  could  thoroughly  be  tested,  as  to 
their  means  of  knowledge,  by  either  party." 

Under  this  exposition  of  the  law  and  practice  in  such  matters, 
we  see  no  error  in  the  ruling  complained  of  in  this  instance. 
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True,  the  court  imposed  the  burden  of  proof  in  this  case  upon 
the  State  instead  of  defendant,  but  of  this  it  cannot  be  possibly 
conceived  how  the  defendant  could  be  heard  to  complain.  And, 
for  the  same  reasons  as  above  stated,  the  court  did  not  err  in 
admitting  the  testimony  of  witnesses  introduced  by  the  State  to 
prove  the  issue  formed,  over  objections  of  defendant,  as  shown 
by  his  bills  of  exceptions  upon  that  point. 

2.  It  is  insisted  that  the  court  erred  in  holding  the  proposed 
juror,  Kirby,  competent,  he,  the  juror,  having  heard  the  previous 
trial  of  Bob  Pierson,  upon  almost  identically  the  same  state  of 
facts.  This  precise  question  was  determined  in  Thompson  v. 
The  State,  19  Texas  Court  of  Appeals,  594.  In  that  case  the 
proposed  juror  had  heard  the  previous  trials  of  appellant's  co- 
defendants,  and  had  made  up  and  formed  an  opinion  as  to  their 
cases,  and  thought  the  result -reached  in  those  cases  (convictions) 
was  all  right,  but  he  stated  that  he  had  no  opinion  of  the  guilt 
or  innocence  of  the  defendant  in  that  case,  and  could  give  the 
defendant  a  fair  and  impartial  trial  in  that  case.  (Acts  Nine- 
teenth Legislature,  p.  91).  It  was  held  that  *'the  mere  fact  that 
a  juror  has  heard  the  evidence  on  a  prior  trial  of  the  same  case 
will  not  disqualify  him.  (Parchman  v.  The  State,  2  Texas  Ct. 
App.,  228;  Wade  v.  The  State,  12  Ct.  App.,  358.)  There  must  be 
established  in  his  mind  a  conclusion  of  the  guilt  or  innocence 
of  the  accused^  and  this  conclusion  must  be  such  as  will  influ- 
ence him  in  his  verdict.  *  *  *  A  mere  impression,  though 
derived  frona  the  evidence  (heard  on  a  former  trial),  does  not 
disqualify  a  juror  unless  it  would  influence  his  flnding."  (Roths- 
child's case,  7  Texas  Ct.  App.,  520;  and  see  acts  Nineteenth 
Legislature,  p.  91;  Code  Crim.  Proc,  Art.  636,  sub-div.  13.) 

3.  The  venireman  Houghton  stated,  as  a  reason  why  he 
thought  he  was  disqualified,  that  he  was  one  of  the  compur- 
gators to  the  defendant's  application  for  change  of  venue.  He 
was  held  competent  by  the  court,  and  the  State  accepted  him  as 
a  juror.  The  juror  protested  that,  if  he  was  required  to  act  as 
a  juror,  and  defendant  should  be  acquitted,  he  would  be  blamed; 
whereupon  the  court  stood  him  aside  without  defendant  being 
asked  to  excuse,  accept  or  reject  him.  Defendant  excepted  to 
the  ruling,  wheieupon  the  State's  counsel  proposed  to  have  the 
juror  brought  back  and  impaneled.  He  was  subsequently,  and 
before  the  panel  was  complete,  brought  back  and  tendered  to 
defendant,  and  defendant's  counsel  was  asked  if  he  would  have 
the  venireman  sworn  as  a  juror.    His  reply  was,  "defendant 
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stands  mute/'  and  the  court  again  finally  discharged  the  juror. 
Under  the  circumstances,  defendant  has  no  ground  of  complaint. 
He  could  have  had  the  juror  had  he  so  desired,  and  if  he  has 
been  deprived  of  a  valuable  juror,  he  has  no  one  to  blame  but 
himself.  The  rule  invoked  from  Barley's  case,  1  Texas  Court  of 
Api^eals,  249,  with  regard  to  silence  of  accused  when  required  to 
waive  error,  is  not  applicable  to  the  facts  here  presented. 
There  was  no  possibility  that  injury  had  been  done  the  defend- 
ant when  tht^  juror  was  again  tendered  to  him. 

4.  It  is  not  error  to  refuse  to  permit  a  defendant  to  challenge 
a  juror  peremptorily  after  he  has  exhausted  his  twenty  per- 
emptory challenges,  as  was  sought  to  be  done  by  appellant  in 
the  case  of  the  juror  Wahrman.  (Thompson  v.  The  State,  19 
Texas  Ct.  App.,  594 ;  Kennedy  v.  The  State,  19  Texas  Ct.  App., 
019.) 

6,  Objection  was  made,  and  exception  reserved,  to  the  admis- 
sion of  the  testimony  of  Gagnan  and  Tomberlin,  as  to  declara- 
tions made  by  the  wounded  man  to  them  as  soon  as  they  reached 
him,  which  was  in  about  five  minutes  from  the  time  they  heard 
the  shots  fired  and  the  cry  for  help, — time  to  run  about  one  hun- 
dred and  twenty  yards.  These  declarations,  made  under  such 
circumstances,  come  clearly  within  the  rule  of  res  gestce,  and 
were  admissible.  (Warren  v.  The  State,  9  Texas  Ct.  App.,  619; 
Booth  V.  The  State,  4  Texas  Ct.  App.,  202 ;  Stagner  v.  The  State, 
9  Texas  Ct.  App.,  441 ;  Williams  v.  The  State,  10  Texas  Ct.  App., 
528;  Hobbs  v.  The  State,  16  Texas  Ct.  App.,  517;  Brunet  v.  The 
State,  12  Texas  Ct.  App.,  521 ;  91  N.  C.  518.  See  also  Bob  Pier- 
son's  case,  18  Texas  Ct.  App.,  524,  where  this  same  evidence  was 
held  admissible.) 

6.     Dying  declarations  were  proven  by  two  witnesses.  Doctor 
Swearingen  and  the  justice  of  the  peace,  Von  Rosenberg.    The 
former  was  a  physician  called  to  minister  to  the  sufferings  of  the 
wounded  man  ;  the  latter  was  sent  for  as  an  oflScer  to  take  his 
dying  statement.     Doctor  Swearingen  saw  him  the  next  morn- 
ing after  he  was  shot.     He  found  him  rational  and  thought  hiixi 
conscious  of  approaching  death.     The  witness  thought  so,  and. 
because  he,  deceased,  asked  witness  his  opinion  of  the  case,  and 
when  witness  gave  him  his  opinion,  the  dying  man  concurred 
in  it,  Doctor  Swearingen  said  to  him  :     "  You  know,  doctor,  tha.t 
this  character  of  cases  are  usually  fatal,  as  well  as  I  do,"  and 
he  said  :  **  Yes,  I  am  satisfied  it  will  kill  me."    We  think  that  ct 
sufficient  predicate  was  laid  under  the  requirements  of  the  sta.t- 
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ute  (Code  Crim.  Proc,  Art.  748),  for  the  admission  of  this  wit- 
ness's testimony  as  to  the  dying  declarations.  (Hunnicutt  v. 
Thn  State,  18  Texas  Ct.  App.,  499.) 

Von  Rosenberg  testified  that,  just  before  he  wrote  the  declar- 
ation which  was  admitted  in  evidence,  he  was  called  into  the 
room  of  the  dying  man,  and  as  he  went  round  his  bed  the  de- 
ceased looked  up  and  said:  ^'Rosenberg,  I  cannot  live,  and  I 
want  to  make  my  dying  statement,"  whereupon  the  witness 
wrote  down  his  declaration  as  follows:  "It  was  Tom  Pierson 
that  shot  me  while  I  was  on  my  return  from  Felix  Smith's  last 
night.  Bob  Pierson  was  with  him.  Tom  was  riding  a  sorrel, 
blaze  face  horse.  They  had  no  occasion  to  shoot  me.  I  had  not 
spoken  to  them  a  word,  nor  had  I  done  anything  to  either  of 
them."  This  declaration  was  signed  by  the  dying  man.  A 
proper  predicate  under  the  statute  was  fully  shown  for  the 
admission  of  the  declaration  also.  The  statement  that  "  they 
had  no  occasion  to  shoot  me  "  was  not  a  mere  inference  or  opin- 
ion of  the  wounded  man,  and  inadmissible  on  that  account.  In 
Wroe  V.  The  State,  20  Ohio  State,  460,  where  the  dying  man 
stated  that  "  it  was  done  without  any  provocation  on  his  part," 
and  in  Payne  v.  The  State,  61  Mississippi,  161,  where  the  state- 
ment was  :  **  John  Payne  ought  not  to  have  shot  him;  that  he 
shot  him  without  any  cause  whatever,"  it  was  held  in  each  case 
that  the  statement  of  fact,  and  not  inference  or  opinion,  was 
admissible  in  evidence. 

7.  Appellant's  counsel,  in  their  brief,  after  stating  many  sup- 
posed objections  to  the  charge  of  the  court,  ingenuously  remark: 
*' We  may  be  hypercritical  in  our  criticism  of  the  charge."  Our 
examination  of  the  charge,  in  connection  with  the  objections, 
has  convinced  us  that  the  criticisims  are  hypercritical.  It  is 
suflSciently  fiill  and  explicit,  and  appellant's  counsel  should 
have  requested  instructions  upon  the  points  which,  in  our  opin- 
ion, needed  amplification  or  further  explanation.  No  additional 
instructions  were  asked. 

8,  Objections  are  made  to  the  closing  speech  before  the  jury 
on  the  part  of  the  State,  and  the  supposed  objectionable  remarks 
are  presented  in  full  in  the  bill  of  exceptions.  These  remarks 
were  made  in  reply  to  arguments  used  by  defendant's  counsel. 
It  is  candidly  stated,  in  connection  with  this  exception  that, 
"during  the  argument  of  one  of  the  counsel  for  defendant,  he 
stated  as  a  fact  that  Bob  Pierson  had  been  convicted  and  given 
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thirty  years  in  the  penitentiary  by  a  verdict  of  the  jury,  ap- 
pealed his  case  to  the  Court  of  Appeals,  where  it  was  affirmed^ 
that  he  was  now  in  the  penitentiary,  paying  the  penalty  for  his 
crime,  and  that  he,  counsel,  believed  from  the  evidence  in  this 
case,  that  there  was  a  conspiracy  on  the  part  of  Bob  Pierson's 
family  and  friends  to  force  a  conviction  of  defendant  and  some 
other  person,  to  the  end  that  such  convictions  might  be  used 
with  the  executive,  in  an  effort  to  obtain  clemency  for  Bob  Pier- 
son,  or  words  of  this  substance;  and  further,  by  Mr.  Sheeks, 
that  the  murder  was  a  most  dastardly  and  cowardly  one;  that 
the  defendant  was  incapable  of  committing  an  act  so  cowardly, 
and  he  appealed  to  the  jury  to  look  into  defendant's  face  for 
evidence  of  courage  and  consequent  incapacity  to  commit  such 


a  crime." 


Prosecuting  counsel,  in  a  masterly  manner,  took  up  the  gaunt- 
let thus  thrown  down,  and  ably,  eloquently  and  with  telling 
force,  presented   the  State's  side  of  the  collateral  issues  thus 
forced  upon  the  prosecution.     We  are  not  prepared  to  say  that 
his  remarks  were  not  entirely  legitimate,  independent  of  the 
provocation  and  invitation  thus  given  by  the  defense.     If  the 
defendant  wishes  to  invoke  the  rule  of  confinement  to  the  rec- 
ord, they,  themselves,  must  keep  within  the  record.     When  they 
voluntarily  go  outside,  they  at  least  invite,  if  they  do  not  render 
it  necessary,  that  the  prosecution  should  follow.     Appellant's 
counsel  characterized  the  deed  as  a  most  dastardly  and  cowardly 
murder,  and  requested  the  jury  to  look  into  defendant's  face  for 
evidence  of  courage  and  incapacity  to  commit  such  a  crime. 
Answering  this  argument  the  reply  was:     "Whoever  saw  that 
face  (pointing  at  defendant)  that  could  ever  forget  it?    No,  gen- 
tlemen, no.    As  the  pistol  flashed,  there  was  a  circle  of  light  in 
his  front,  and  through  it  gleamed  the  eyes  of  the  assassin  sitting 
there  (pointing  at  defendant)  in  this  court  room." 

This  reply  was  called  for,  and  was  legitimate.  As  stated 
above,  if  the  remarks  excepted  to  were  not  legitimate  primarily, 
they  were  most  clearly  so,  and  entirely  within  the  bounds,  as 
answers  to  the  above  arguments  of  defendant's  counsel. 

Wo  have  discusse*d  all  the  questions  raised  by  distinguished 
counsel  in  their  able  brief  in  this  case.  They  have  done  all, 
perhaps,  that  legal  skill  and  ability  could  do  for  an  unfortunate 
client  whose  guilt  of  murder  in  the  first  degree  has  been  satis- 
factorily established  by  means  of  fair  and  impartial  trial,   in 
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which  no  reversible  error  has  been  committed.  It  only  remains 
for  us  to  affirm  the  judgment,  and  it  is  accordingly  in  all  things 
affirmed. 

Affirmed. 
Opinion  delivered  March  7,  1886. 


[No.  2048.] 

Ex  Parte  Gus  Canto. 

1.  Charter  of  the  City  of  Bryan— Municipal  Regulation  of  Mar- 
ket Houses. — Legislative  enactments  which  authorize  municipal  author- 
ities to  regulate  markets  and  market  places  are  more  liberally  construed 
than  those  which  invest  the  corporation  with  more  unusual  or  extraor- 
dinary powers.  The  charter  of  the  city  of  Bryan,  conferring  upon  the 
council  the  power  '*to  regulate  the  erection,  use  and  continuance  of  mar- 
ket houses,^'  authorized  the  enactment  of  an  ordinance  prohibiting  the 
sale  of  fresh  beef,  within  narket  hours,  at  a  place  within  the  city  of 
Bryan,  other  than  the  market  house  of  said  city, 

S.  Same. — ^While  the  power  of  the  city  council  to  enact  by-laws  relative  to 
public  market  houses,  will  not  authorize  the  corporation  to  prohibit,  en- 
tirely., the  sale  of  meats  within  its  limits,  because  such  prohibition  would 
be  in  restraint  of  trade,  still  the  council  has  the  power  to  enact  a  by-law 
forbidding  the  hawking  about,  or  selling  by  retail,  meats,  etc.,  except  at 
the  public  markets,  and  within  certain  limits  about  the  same. 

3.  Sams — Monopoly. — The  enactment  of  an  ordinance  exacting  a  reason- 

able amount  as  a  license  from  persons  occupying  stalls  and  stands  in  the 
public  market  house,  does  not  create  a  monopoly.  Thirty  dollars  per 
qnarter  for  the  occupation  of  a  meat  stall  in  the  city  market  of  Bryan  is, 
^der  the  evidence  in  this  CABe^  held  to  be  a  reasonable  license  fee. 

4.  Same — Evidence. — See  the  opinion  for  evidence  Jield  sufficient  to  estab- 

lish the  enactment  of  a  city  ordinance  of  which  the  record  had  been  de- 
stroyed. 

Habeas  Corpus  on  appeal  from  an  order  in  chambers,  issued 
by  the  Hon.  D.  C.  Barmore,  County  Judge  of  Brazos  county, 
Texas. 

The  relator  in  this  case  was  held  under  a  warrant  of  arrest  for 
the  violation  of  an  ordinance  of  the  city  of  Bryan,  Texas,  enti- 
tled "An  ordinance  to  establish  and  regulate  a  city  market." 
The  offense  charged  against  him  was  the  sale  of  fresh  beef,  dur- 
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ing  market  hours,  within  the  corporate  limits  of  the  city  of 
Bryan,  Texas,  at  a  place  other  than  the  market  house  of  said 
city.  He  sought  his  discharge  under  the  writ  of  habeas  corpus, 
but  the  discharge  being  refused  by  the  judge  below,  prosecutes 
this  appeal. 

The  evidence  embraced  in  the  statement  of  facts  covers  about 
thirty  pages  in  the  transcript.  Its  effect  is  to  establish  that 
Bryan  was  first  incorporated  as  a  town,  under  the  general  law, 
by  a  vote  of  the  people,  on  March  25,  1867;  that  it  was  incorpo- 
rated as  a  city  by  a  special  act  of  the  Legislature  of  Texas,  on 
the  twenty -ninth  day  of  November,  1871,  since  which  time  it  has 
been  an  incorporated  city;  that,  at  the  time  alleged  in  the  affi- 
davit against  the  relator,  there  was  in  existence  an  ordinance  of 
the  said  city,  of  which  the  following  are  extracts: 

"Section  1.  The  public  market  shall  be  the  proper  and  only 
place  for  selling  fresh  meat  of  every  description. 

"Section  2.  It  shall  be  unlawful  for  any  person  to  sell  any 
fresh  meat  at  any  other  place  than  the  market  house  of  the  city 
of  Bryan;  provided,  however,  that  any  person  may  purchase 
fresh  pork  to  make  bacon  and  fresh  beef  to  pickle. 

"Section  3.  The  hours  of  four  o'clock  a.  m.  until  nine  o'clock 
a.  m.  shall  be  and  are  hereby  declared  market  hours. 

"  Section  4.  Any  person  violating  the  provisions  of  this  ordi- 
nance shall,  on  conviction  before  the  mayor,  pay  a  fine  of  not 
Jess  than  five  nor  more  than  twenty-five  dollars. 

"Section  9.  The  term  *  fresh  meat'  is  intended  to  include  any 
meat  that  has  not  been  salted  a  sufficient  length  of  time  to  be 
cured. " 

The  evidence  further  established  the  lease  by  the  city  of  Bryan 
of  the  ground  floor  of  the  Odd  Fellows'  hall,  and  its  designation 
as  the  public  market,  and  further,  that,  at  the  time  alleged  in 
the  information,  the  relator  was  engaged  in  selling  fresh  beef  at 
all  hours  of  the  day  in  another  house  than  the  said  public  market 
house. 

The  sections  of  the  ordinance  above  set  out  were  parts  of  the 
compilation  of  1877,  and  is  the  evidence  to  which  Judge  Smith, 
as  recited  in  the  opinion,  referred  in  his  testimony. 

Oarretty  Searcy  &  Bryan^  and  J.  W.  DoremuSy  for  the  relator. 

Jn  H.  Burts,  Assistant  Attorney  General,  and  J,  D,  Thomcts, 
for  the  State. 
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Hurt,  Judge.  Qus  Canto  was  arrested  upon  the  charge, 
regularly  made,  of  selling  fresh  beef  to  one  James  Gilliard, 
within  market  hours,  at  a  place  in  the  city  of  Brj'an,  other  than 
the  market  house  of  said  city. 

There  was  an  ordinance  of  said  city  prohibiting  such  sales. 
Canto,  believing  this  ordinance  and  prosecutions  thereunder 
to  be  void,  sued  out  the  writ  of  habeas  corpus.  The  writ  was 
granted,  and  tried  before  the  honorable  county  judge  of  Brazos 
county,  the  trial  resulting  in  the  applicant  being  remanded  to 
custody,  and  from  such  order  he  appeals  to  this  court. 

The  first  proposition  relied  upon  by  counsel  for  the  applicant  is, 
that  the  city  had  no  authority  under  its  charter  to  pass  such  an 
ordinance.  The  charter  grants  authority  *'  to  regulate  the  erec- 
tion, use  and  continuance  of  market  houses."  ^'  In  England  the 
regulation  of  markets  by  by-laws  has  long  been  exercised,  and 
such  by-laws  are  sustained  as  being  reasonable  and  conducive  to 
the  health  and  good  government  of  the  municipality.  In  this 
country,  however,  the  practice  is  almost  universal  on  the  part  of 
the  Legislature,  to  confer  upon  the  municipal  agencies  more  or 
less  authority  with  respect  to  markets  and  market  places;  and 
such  grants  are  not  so  strictly  construed  as  those  which  invest 
the  corporation  with  powers  of  a  more  extraordinary  and  un- 
usual character."    (Dill,  on  Munic.  Corp.,  sec.  380.) 

Tested  by  the  above  principle,  and,  for  the  purpose  of  this 
argument,  conceding  that  the  authority  must  be  granted,  we  are 
of  the  opinion  that  the  charter  of  the  city  of  Bryan  confers  such 
authority. 

The  second  ground  relied  upon  by  appellant  as  a  reason  why 
said  ordinance  is  void  is,  that  said  ordinance,  under  the  facts  of 
this  case,  creates  a  monopoly;  and  that,  to  force  appellant  to 
patronize  the  city  market  would  have  the  effect  to  encourage 
and  foster  the  monopoly.  When  this  supposed  offense  was  com- 
mitted, the  city  was  in  control  of  the  market  house  by  lease 
from  the  owner,  Mr.  Lasker,  and  by  ordinance  each  person 
occupying  a  stall  must  pay  for  the  use  to  the  city  the  sum  of 
thirty  dollars  per  quarter,  and  each  person  occupying  a  stand 
five  dollars  per  quarter. 

'*  The  power  to  make  by-laws  relative  to  the  public  houses, 
etc.,  while  it  would  not  authorize  a  corporation  entirely  to  pro- 
hibit the  sale  of  meats,  etc.,  within  its  limits,  because  this  would 
be  in  general  restraint  of  trade,  will,  nevertheless,  authorize  a 
by-law  forbidding  the  hawking  about  or  selling  meats,  etc.,  by 
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retail,  except  at  the  public  markets,  and  within  certain  limits 
about  the  same."  (1  Dill,  on  Munic.  Corp.,  386.)  Nor  will  the 
exaction  of  a  reasonable  amount  as  a  license  from  those  occupy- 
ing stalls  and  stands  in  the  public  market  house  create  a  monop- 
oly. From  the  facts  of  this  case,  the  price  for  the  stalls  and 
stands  appear  to  us  to  be  quite  moderate  and  reasonable.  (1 
Dill,  on  Munic.  Corp.,  385-387.) 

The  third  gik>und  for  holding  that  the  ordinance  was  void, 
urged  by  the  appellant  is,  ''that  there  was  no  competent  evidence 
of  the  passage  of  the  same."  It  appears  that  the  mayor's  oflSce, 
after  the  passage  of  the  ordinance  in  question,  had  been  de- 
stroyed by  fire,  and  that  said  ordinance  was  then  destroyed,  but 
that  the  city  had  a  printed  compilation  of  the  ordinance,  which 
was  made  in  1877,  and  that  Judge  Smith,  the  city  attorney,  had 
carefully  compared  this  with  the  originals  in  the  minutes,  and 
he  swears  that  the  compilation  of  1877  was  correct.  Under  the 
circumstances,  this  evidence  was  competent  and  sufficient  to 
establish  the  ordinance  in  question.     (1  Greenl.  Ev.,  sec.  91.) 

We  have  examined  the  material  matters  presented  in  the 
record,  and  are  of  opinion  that  there  is  no  error  in  the  record. 

Affirmed. 

Opinion  delivered  March  20,  1886. 


[No.  2069.] 
George  Green  alias  Bally  Green  v.  The  State. 

1.  Burglary.—  Indictment  for  barglary  with  iDtent  to  steal  need  not  al- 

lege the  value  of  the  property  intended  to  be  stolen. 

2.  Indictment — Election.— When  several  counts  in  the  same  indictment 

are  substantially  for  the  same  offense,  and  are  introduced  for  the  purpose 
of  meeting  the  evidence  as  it  may  transpire,  the  State  will  not  be  re- 
quired to  elect  on  which  it  will  rely. 

Appeal  from  the  District  Court  of  Denton.    Tried  below  be- 
fore the  Hon.  F.  E.  Finer. 

The  conviction  in  this  case  was  had  under  an  indictment  which 
in  different  counts,  charged,  in  the  same  transaction^  a  diurnal 
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and  a  nocturnal  burglary,  of  the  house  of  T.  M.  Harris,  in  Den- 
ton county,  Texas,  on  the  seventeenth  day  of  July,  1885.  The 
penalty  assessed  against  the  appellant  wns  a  term  of  two  years 
in  the  penitentiary. 

T.  IL  Harris  was  the  first  witness  for  the  State.    He  testified 
that  he  lived  in  Denton  county,  Texas.    The  witness  was  away 
from  home  a  part  of  the  day  on  the  seventeenth  day  of  July, 
1885.    When  he  returned  late  on  that  evening  he  found  the  de- 
fendant and  one  Mart  McNealey  at  his  barn.     He  did  not  know 
either  of  the  parties  at  that  time.  Defendant  and  Mclf ealey  told 
witness  that  they  had  been  awaiting  the  witness's  return  to  ap- 
ply to  him  for  work.    Witness  told  them  that  he  did  not  want 
to  employ  them,  and  they  went  off.    The  witness's  bam  was  a 
building  of  two  apartments,  and  was  originally  built  for  the 
purpose  of  storing  grain.    Witness  kept  his  horses  and  wagon 
in  the  bam  proper,  and  his  saddles,  harness,  etc.,  in  a  small 
room  cut  ofl^  from  it  by  a  partition.    On  the  seventeenth  day  of 
July,  1885,  he  had  some  meat  hanging  from  the  rafters  in  the 
barn  proper,  and  a  shoulder  of  meat  lying  in  the  small  room, 
which  he  had  left  there  for  the  convenience  of  his  wife.    The 
bam  door,  through  which  the  horses  and  wagon  were  taken  into 
the  bam,  usually  stood  open.    The  door  leading  from  the  bam 
into  the  small  room  was  always  kept  closed  and  latched,  and 
that  door  was  closed  and  latched  at  the  time  that  the  meat  was 
taken.  Witness  did  not  miss  his  meat  until  the  second  day  after 
his  interview  with  the  defendant  and  McNealey  at  the  bam.  No 
one  had  the  witness's  consent  to  go  into  either  of  the  rooms  in 
the  bam,  nor  to  take  any  of  the  meat  from  either  room.  As  soon 
as  he  missed  the  meat  the  witness  suspected  the  two  men— de- 
fendant and  McNealey — who  were  at  the  barn  hunting  work  on 
the  second  day  before.    On  the  Monday  after  the  meat  was 
taken,  the  witness,  in  company  with  his  brother,  T.  H.  Harris, 
and  J.  T.  Rosson,  went  to  the  house  of  one  Colehans,  near 
which  the  defendant  and  McNealey  had  been  camped.    They 
there  found  the  defendant,  and  witness  had  a  conversation  with 
him.    The  defendant  was  not  under  arrest,  and  no  threat  of 
prosecution  had  been  uttered  when  the  conversation  transpired. 
Witness  told  the  defendant  that  some  meat  had  been  stolen  from 
bis  bam,  and  that  he  suspected  him,  defendant,  and  McNealey  of 
taking  it;  that  he  wanted  to  search  the  defendant's  camp,  and 
that,  if  the  defendant  would  not  consent  to  the  search  he  would 
procure  a  search  warrant.    Defendant  hung  his  head  down  for 
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a  minute,  and  then  asked  if  witness  would  accept  pay  for  the 
meat.  Witness  replied  that  he  would.  Defendant  then  said 
that  he  and  McNealey  got  the  meat  on  the  night  of  the  day  on 
which  they  applied  to  witness  for  work,  which  was  July  17, 1885; 
that  he,  defendant,  mounted  to  the  meat  in  the  barn,  cut  down 
sixty  or  seventy  pounds,  which  he  handed  to  McNealey.  He  said 
that  he  then  went  into  the  small  room  and  got  the  shoulder  of 
meat  and  handed  that  to  McNealey.  He  said  that  the  door  to 
the  small  room  was  closed,  and  that  he  opened  it,  and  it  was  the 
recollection  of  the  witness  that  he  said  the  door  was  latched  and 
that  he  unlatched  it. 

Cross-examined,  the  witness  stated  that  he  could  not  be  posi- 
tive that  he  latched  the  door  when  he  passed  from  the  small 
room  the  last  time  before  the  burglary,  but  he  was  sure  that  he 
closed  it,  as  was  his  invariable  habit,  his  harness,  saddles  and 
meat  in  use  being  kept  in  that  room.    The  witness  could  not 
recall  exactly  what  the  defendant  said  about  the  two  doors  to 
the  building,  but  it  was  his  recollection  that  he  said  the  barn 
outside  door  was  open,  and  that  the  door  leading  into  the  little 
room  was  closed.     At  all  events,  the  witness  was  certain  that 
the  defendant  told  him  he  pushed  the  door  to  the  little  room  open, 
and  went  in  and  got  the  shoulder  of  meat.    After  his  confession, 
the  defendant  said:    "  When  I  met  you  on  yesterday  I  felt  that 
I  ought  to  tell  you  about  the  meat."    He  then  paid  the  witness 
for  the  meat.     If  the  defendant,  in  connection  with  his  confes- 
sion, said  that  Mart  McNealey  would  not  let  him  tell  the  witness 
about  the  meat,  when  he  thought  of  doing  so  on  the  day  before, 
the  witness  did  not  hear  it.     Witness  did  not  promise  the  defend- 
ant not  to  prosecute  him.   Defendant  said  that  Colehans  owed  him 
for  work,  and  gave  witness  an  order  on  Colehans  for  the  money 
to  pay  for  the  meat.    The  witness's  brother,  T.  H.  Harris,  and 
J.  T.  Rosson  were  present,  and  heard  all  that  transpired  at  the 
conference  between  witness  and  defendant.     Witness  did  not 
arrest  the  defendant  when  he  found  him.    After  defendant's 
confession,  witness  asked  him  where  McNealey  then  was,  and  if 
he  would  go  with  witness  to  find  McNealey.     He  agreed  to  go 
with  witness  to  fiu'l  McNealey,  and  told  witness  that  McNealey 
had  gone  to  McKinney.     Defendant,  witness,  T.  H.  Harris  and 
Bosson  started  to  McKinney,   and  had  gone  about  a  mile  when 
witness  told  defendant  that  he  did  not  believe  McNealey  had 
gone  to  McKinney,  and  that  he  wanted  defendant  to  tell  him 
the  truth  about  McNealey's  whereabouts.    He  then  told  witness 
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that  McNealy  went  towards  Bolivar.  The  party  then  traveled 
towards  Bolivar,  and  overtook  McNealey  in  a  wa^on  west  of 
Bolivar.  They  arrested  McNealey  and  defendant  and  took  them 
to  Pilot  Point.  On  Sunday,  at  church,  the  witness  saw  a  man 
who  called  himself  Beal.  He  was  introduced  to  witness  by 
Colehans.  Witness  did  not  tell  Beal  that  the  defendant  said  he 
found  the  door  to  the  small  room  open,  when  he  went  in  and  got 
the  shoulder  of  meat.  The  witness  was  in  his  bam  at  about 
eight  o'clock  on  the  night  of  the  burglary.  The  door  to  the  small 
room  was  then  closed  and  latched.  While  it  was  barely  possible 
that  some  one  of  witness's  family  may  'have  gone  to  the  barn 
after  the  witness  went  back  to  the  house,  he  felt  morally  certain 
that  none  of  them  did. 

T.  H.  Harris  testified,  for  the  State,  that  he  was  present  and 
heard  the  conversation  between  T.  M.  Harris  and  defendant  on 
Monday  after  the  burglary.  The  conversation  took  place  on 
John  Colehans's  place.  Witness,  T.  M.  Harris  and  J.  T.  Bosson 
went  to  the  defendant's  camp  for  the  express  purpose  of  looking 
for  the  meat.  T.  M.  Harris  told  defendant  that  some  one  had 
entered  his  barn  and  stolen  some  meat  from  him;  that  he  had 
come  to  search  his,  defendant's,  camp  for  the  meat,  if  defendant 
had  no  objection,  and  that  if  he  did  object  he  would  procure  a 
search  warrant  for  the  purpose.  Defendant  then  asked  T.  M. 
Harris-  if  he  would  accept  pay  for  the  meat.  Harris  replied  that 
he  would.  Defendant  then  said:  '^You  need  not  search  the 
camp;  we  got  your  meat.  I  met  you  yesterday,  and  felt  then 
that  I  ought  to  tell  you  about  it."  Defendant  said  that  he  and 
Mart  McNealey  went  to  the  barn  and  got  the  meat  on  the  night 
of  July  17, 1885.  He  said  that  he  climbed  up  to  the  roof,  cut  the 
meat  down  and  passed  it  out  to  McNealey;  that  he  found  the 
door  to  the  small  room  closed  and  latched,  and  that  he  unlatched 
and  opened  it,  and  went  into  the  small  room,  got  the  shoulder  of 
meat  and  passed  it  out  to  McNealey.  He  said  that  the  outside 
door  of  the  barn  was  open.  The  defendant  was  not  under  arrest 
when  he  made  the  confession.  No  threats  were  made,  nor  were 
any  promises  given  in  order  to  get  him  to  confess.  He  was  told 
that  the  party  intended  either  to  search  his  camp  with  his  con- 
sent or  search  it  under  a  search  warrant.  Bosson  was  present 
and  heard  the  whole  of  the  conversation.  Bosson  was  now  a 
resident  of  the  Indian  Territory,  but  witness  did  not  know  his 
address.  McNealey  was  found  and  arrested  at  a  point  near  and 
northwest  from  Bolivar,  about  twenty  miles  distant  from  where 
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the  defendant  was  found.  Defendant  went  with  the  party  to 
find  McNealey.  Defendant  was  arrested  when  the  party  started 
after  McNealey.  McNealey  and  defendant  were  then  taken  to 
Pilot  Point  and  turned  over  to  constable  Qlasscock.  The  State 
closed. 

John  Colehans  testified,  for  the  defense,  that  defendant  and 
Mart  McNealey  camped  on  his  place  and  picked  cotton  for  him 
in  July,  1885.  Witness  saw  the  Harris  brothers,  who  testified 
in  this  case,  near  his  place,  on  the  Monday  after  the  alleged  bur- 
glary. Witness  paid  T.  M.  Harris  some  money  which  he  then 
owed  defendant.  Witness  did  not  hear  any  of  the  conversation 
between  the  defendant  and  T.  M.  Harris  about  the  meat.  He 
was  not  present  when  that  conversation  was  alleged  to  have 
taken  place.  A  man  who  said  that  his  name  was  Beal  came  to 
witness's  house  afterwards,  and  witness  went  with  him  to  see 
Harris.  Not  finding  him  at  home,  witness  and  Beal  went  to 
church,  where  they  found  him.  Harris  told  Beal  at  the  church 
that  his  barn  door  was  open  on  the  night  of  the  alleged  burglary. 

McNealey,  brother  of  Mart  McNealey,  charged  in  another 

indictment  as  a  party  to  this  offense,  testified,  for  the  defense, 
that  he  stayed  with  Mart  McNealey  and  defendant  at  their  camp 
on  John  Colehans's  place,  in  July,  1885.  Mart  McNealey  and 
defendant  were  away  from  camp  on  the  night  of  July  17,  1885. 
Witness  saw  some  meat  in  camp  on  the  morning  of  the  next 
day,  but  saw  nothing  of  a  shoulder  of  meat.  Witness  ate  some 
of  the  meat. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Owsley  &  Walker  filed  an  able  brief  and  argument  for  the 
appellant. 

J.  H.  BurtSj  Assistant  Attorney  General,  for  the  State. 

« 

White,  Presiding  Judge.  This  prosecution  was  for  burglary, 
and  the  indictment  contained  two  counts. 

1.  A  motion  was  made  to  quash  the  first  count,  because  it 
did  not  allege  the  value  of  the  property  intended  to  be  stolen. 
Allegation  of  value  of  property  intended  to  be  taken  is  not 
essential  to  the  validity  of  an  indictment  for  burglary.  (Sulli- 
van V.  The  State,  13  Texas  Ct.  App.,  462.) 

2.  It  is  insisted  that  the  prosecution  should  have  been  com- 
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palled  to  elect,  on  motion  of  def  endant,  upon  which  count  the 
conviction  would  be  claimed.  This  position  is  not  maintainable. 
(Gonzales  v.  The  State,  5  Texas  Ct.  App.,  584;  Keeler  v.  The 
State,  15  Texas  Ct  App.,  Ill;  Masterson  v.  The  State,  20  Texas 
Ci  App.,  574.) 

3.  The  motion  for  continuance  was  properly  overruled.  De- 
fendant confessed  his  crime.  There  was  no  error  in  the  chai^;e 
of  the  court.    The  judgment  is  affirmed. 

Affirmed. 

Opinion  delivered  March  20,  1886. 


[No.  2062.] 
R.  P.  Musick  v.  The  State. 

1.  Murder— Charge  of  the  Court.— Under  the  Code  of  the  State,  the 
ezprees  malice,  which  1b  the  distinotiye  ingredient  of  murder  in  the  first 
degree*  most  be  directed  towards  the  particular  individual  killed. 
If  another  than  the  one  against  whom  the  express  malice  is  ooneeived 
and  entertained  be  the  victim,  the  homicide  becomes  murder  of  the  sec- 
ond degree.  The  charge  of  the  trial  court  upon  this  subject,  harmonizing 
with  the  doctrine  thus  announced,  was  correct. 

8.  Bams — Fact  Case.— See  the  statement  of  the  case  for  evidence  held  suf- 
«  fident  to  support  a  conviction  for  murder  ia  the  second  degree. 

Appeal  from  the  District  Court  of  Cherokee.  Tried  below 
before  the  Uon.  J.  I.  Perkins. 

Under  an  indictment  which  charged  him  with  the  murder  of 
Philip  B.  Owens,  in  Cherokee  county,  Texas,  on  the  twenty- 
third  day  of  November,  1885,  the  appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  punishment  was  assessed 
at  a  term  of  forty  years  in  the  State  penitentiary. 

J.  G.  McElroy  was  the  first  witness  for  the  State.  He  testi- 
fied that  he  was  in  the  town  of  Jacksonville,  Cherokee  county, 
Texas,  on  Monday,  November  23,  1885.  A  certain  law  suit 
styled  B.  F.  Musick  v.  The  Missouri  Pacific  Railway  Company, 
was  tried  m  the  justice's  court  on  that  day.  The  plaintiff  in 
thitt  case  was  a  brother  of  the  defendant,  and  he  was  suing  the 
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railroad  for  the  value  of  a  horse  alleged  to  have  been  killed  by 
the  company's  cars.  The  witness  was  not  present  to  testify  in 
^  that  case,  but  was  actively  engaged  in  securing  the  evidence 
for  the  railroad  company.  The  deceased  was  present  and  was  a 
witness  for  the  railroad  company.  Lon  Lowery  was  in  attend- 
ance upon  the  court  as  a  witness  for  the  plaintiff.  This  appel- 
lant was  present^  and  took  an  active  interest  in  the  case,  but  did 
not  testify  as  a  witness.  Lowery,  testifying  for  the  plaintiff, 
estimated  the  value  of  the  horse  killed  at  one  hundred  or  one 
hundred  and  twenty-five  dollars.  Deceased,  when  placed  upon 
the  stand  by  the  defense,  testified  that  the  value  of  the  horse 
was  between  thirty  and  forty  dollars.  While  deceased  was  tes- 
tifyingy  witness  saw  the  defendant  and  Lowery  several  times 
exchange  nods  and  winks,  and  at  several  different  times  during 
the  day  of  the  trial,  he  saw  the  defendant,  Lowery,  the  North- 
cuts,  Bosses,  and  others  of  this  defendant's  friends,  in  close  pri- 
vate conversation. 

The  witness,  at  the  time  of  the  trial  of  the  case  referred  to, 
lived  about  five  miles  from  Jacksonville,  and  about  a  quarter  of 
a  mile  from  the  house  of  the  deceased.    The  witness  went  to 
Jacksonville  on  that  day  in  a  two  mule  wagon.    He  loaded  his 
wagon  with  lumber,  and  started  home  from  town  about  sunset. 
Deceased  accompanied  the  witness  in  the  wagon.    Witness  did 
not  know  when  the  defendant  and  Lon  Lowery  left  town  on 
that  day.    When  witness  and  deceased  reached  a  point  about 
three  and  a  half  miles  from  Jacksonville,  on  their  way  home, 
the  witness  stopped  his  wagon  and  got  out  to  repair  a  han^e 
string  that  had  broken.     While  he  was  standing  in  front  of  his 
mules,  tieing  the  hame  string,  the  deceased,  who  was  sitting  on 
the  lumber,  in  the  wagon,  speaking  in  a  low  tone  of  voice,  told 
the  witness  that  there  were  some  parties  around  the  wagon. 
Witness  looking  about  him,  asked  deceased  where  the  parties 
were.    Deceased  pointing  down  the  road  over  which  he  and 
witness  had  just  passed,  replied  :  '^  There  they  are  now,  crossing 
the  road."    Deceased  then  told  witness  to  run,  else  the  parties 
would  kill  kim.    Witness  replied  that  he  was  afraid  to  run. 
Deceased  then  said :  *'  Well,  then,  get  up  close  to  me,  and  I  ivill 
drive.    I  don't  think  they  will  hurt  me."     Witness  got  up  on  the 
lumber  in  the  wagon  and  took  his  seat  near  the  deceased. 
Deceased  first  advised  witness  to  get  on  the  coupling  pole  under- 
neath the  wagon,  which  witness  tried  to  do,  but  found  the  space 
between  tb^  coupling  pole  and  the  lumber  too  small  to  admit  his 
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body.  He  then  got  on  the  wagon  with  the  deceased.  When 
the  wagon  had  crossed  the  bridge  over  a  branch,  about  a  quar- 
ter of  a  mile  from  the  point  where  the  hame  string  was  repaired^ 
and  just  as  it  started  up  a  hill,  the  witness  slipped  from  the 
wagon  on  the  east  side, — the  wagon  traveling  north, — and 
walked  along  the  road,  stooping  over  and  resting  his  left  hand 
on  the  lumber  in  the  wagon.  He  had  traveled  thus  but  a  few 
yards,  when  two  guns  were  fired  from  the  west  side  of  the  road. 
Deceased  fell  from  the  wagon  crying :  "Oh,  Lordy  ' "  Witness 
saw  the  flash  of  the  gun  at  the  second  shot.  When  shot,  the 
deceased  was  sitting  on  the  wagon,  his  feet  hanging  over  the 
side,  and  facing  west.  This  shooting  occurred  shortly  after 
dark.  Witness  and  deceased  were  overtaken  by  dark  about 
three  miles  from  Jacksonville.  From  the  time  of  the  first  alarm 
to  the  shooting,  the  witness  and  deceased  had  crossed  a  bridge 
over  the  small  creek,  and  had  started  up  the  hill.  The  shooting 
occurred  just  as  the  wagon  started  up  the  incline.  The  two 
shots  described  were  fired  from  the  west  side  of  the  road. 
Deceased  was  shot  in  the  breast  with  buck  shot.  The  range  of 
the  buck  shot  through  the  body  was  oblique  from  the  left  breast. 
The  body  of  the  deceased  was  afterwards  found  in  the  woods 
some  seventy-five  or  eighty  yards  from  the  wagon,  which  had 
moved  some  fifteen  or  twenty  steps  from  the  point  of  the  shoot- 
ing. 

Immediately  after  the  fall  of  the  deceased,  the  witness  started 
in  flight  up  the  road,  but,  being  cut  off  by  two  or  more  men,  oae 
of  whom  he  distinctly  recognized  to  be  Lon  Lowery,  he  turned 
and  ran  back  towards  his  wagon,  firing  his  pistol  in  the  air  and 
exclaiming  :  ''  I  have  got  you  now  I"  Seeing  that  he  was  about 
to  be  cut  off  again,  the  witness  turned  and  fied  south.  When  he 
reached  a  point  near  where  the  wagon  was  then  standing,  a  man 
sprang  from  ambush  in  front  of  him,  and  fired  a  pistol  almost 
point  blank  in  his  face.  By  the  flash  of  the  pistol,  by  starlight, 
and  by  the  light  of  the  moon,  just  then  rising  over  the  tree  tops^ 
the  witness  positively  and  unerringly  recognized  the  defendant 
as  the  man  who  fired  that  shot.  He  had  known  the  defendant 
intimately,  and  could  not  have  been  mistaken  as  to  his  identity. 
Witness  ran  on  to  A.  P.  Padgitt's  house  and  reported  the  killing, 
and  with  Padgitt  went  to  Jacksonville,  where  he  found  sheriff 
Beagan  and  reported  to  him.  Reagan  organized  a  posse^  and, 
with  witness,  went  to  the  place  of  the  assassination.  The  body 
of  the  deceased  was  found  ^.bout  eighty  yards  distant  from  the 
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wagon,  and  on  the  west  side  of  the  road.  Seven  or  eight  buck 
shot  had  entered  the  left  side  of  the  body,  and  undoubtedly  pro- 
duced the  death*  of  the  deceased.  The  mules,  still  hitched  to  the 
wagon,  had  pulled  it  to  a  point  about  twenty  steps  distant  from 
the  point  of  the  killing,  where  it  was  stopped  by  a  rut  in  the  road. 
Several  shot  holes  were  found  in  the  lumber. 

The  witness  went  with  the  sheriff  and  posse  to  several  houses 
on  that  night,  in  search  of  the  murderers.  They  went  to  the  de- 
fendant's house,  but  did  not  find  him  at  home.  When  they 
reached  Lon  Lowery's  house  they  found  defendant  and  Lowery 
together  in  bed.  Defendant's  horse  was  found  hitched  to  the 
rear  of  Lowery's  crib.  In  the  crib,  and  just  above  the  point 
where  the  horse  was  hitched,  a  double  barrelled  shot  gun,  both 
barrels  recently  discharged,  was  found  secreted  in  the  fodder. 
Defendant  and  Lon  Lowery  were  arrested.  On  the  next  morn- 
ing the  witness  saw  the  tracks  of  two  persons  behind  a  tree  and 
stump  to  the  left  of  the  road  at  the  point  from  which  the  fatal 
shots  were  fired.  The  tracks  indicated  that  the  parties  had  stood 
behind  the  tree  and  stump  for  some  time.  One  of  the  tracks  was 
a  large,  and  the  other  a  smaller  one,  and  they  corresponded  with 
the  tracks  of  the  defendant  and  Lon  Lowery.  The  assassination 
occurred  in  Cherokee  county,  on  the  Jacksonville  and  Troupe 
road,  about  four  miles  from  Jacksonville.  The  defendant  did 
not  live  on  that  road,  but  on  another  road  which  led  north  from 
Jacksonville,  and  was  known  as  the  upper  Jacksonville  and 
Troupe  roa4.  The  place  of  killing  was  three  and  a  half  miiles 
southwest  from  Lon  Lowery's  house,  two  miles  from  the  defend- 
ant's house,  a  half  mile  from  Beckwith's,  two  miles  from  Tom 
Musick's,  two  and  a  half<miles  from  William  Lowery's,  three  and 
a  half  miles  from  Ben  Northcut's.  Of  three  neighborhood  roads 
in  the  vicinity  of  the  place  of  the  killing,  two  intersected  near 
that  point,  and  one  of  them  led  immediately  to  Lon  Lowery's 
house.  None  of  the  roads  were  examined  for  tracks.  Witness 
was  a  detective,  in  the  employ  of  the  Missouri  Pacific  railway, 
and  was  the  principal  witness  in  prosecutions  pending  against 
the  defendant  and  his  brother-in-law,  Ike  Northcut,  for  placing 
a  blind  mule  and  other  live  stock  obstructions  upon  the  railroad 
track,  to  the  great  peril  of  the  traveling  public,  and  for  the  pur- 
pose of  obtaining  fictitious  damages  against  the  company  for 
killing  stock.  Two  cases  for  thus  obstructing  the  railroad  were 
then  pending  against  the  defendant,  and  two  were  pending 
against  him  for  swindling  the  company.    One  case  of  each  kind 
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was  also  pending  against  Ike  Northcut.  The  indictments  in 
those  cases  were  presented  at  the  preceding  term  of  the  court, 
and  each  bore  the  name  of  witness  as  a  witness  for  the  State. 
The  witress  had  also  been  subpcenaed  as  a  witness  in  each  of  the 
cases.  Beferring  to  the  blind  mule  obstruction  mentioned,  the 
witness  said  that  the  defendant  and  Iko  Northcut  asked  him  to 
aid  them  in  placing  the  blind  mule  on  the  track.  Witness  agreed 
to  do  so,  and  notified  the  company^s  agents  of  the  proposed  en- 
terprise. The  mule  was  placed  upon  the  track  at  the  place  and 
time  agreed  upon,  to  be  run  over  by  a  passenger  train,  and  wit- 
ness, defendant,  and  Ike  Northcut,  retired  to  a  reasonably  dis- 
tant point  to  await  developments.  After  the  train  passed,  wit- 
ness, defendant  and  Ike  Northcut  started  to  the  point  where 
they  left  the  mule.  When  they  got  within  about  fifty  yards  of 
that  point,  somebody  near  it  struck  a  match,  and  witness,  de- 
fendant, and  Northcut,  ran  off  into  the  woods.  The  match  was 
struck  by  parties  who,  acting  upon  witness's  information  and 
advice,  were  watching.  The  witness  had  been  apprehensive  for 
some  time  that  defendant  and  Northcut  would  kill  him,  and  had 
been  warned  of  defendant's  threat  to  kill  him. 

The  homicide  occurred  between  seven  and  eight  o'clock  at 
night.  It  was  dark  in  the  bottom  when  the  fatal  shot  was  fired, 
but  the  moon  had  risen  high  enough  to  shine  over  the  tops  of  the 
trees.  The  deceased  was  a  larger  man  than  the  witness.  He 
was  dark  complexioned  and  wore  no  whiskers  on  his  face  except 
a  mustache.  He  had  on  a  broad  brimmed  slouch  hut.  The  wit- 
ness was  light  complexioned,  with  sandy  hair  and  goatee.  He 
wore  a  new  narrow  brimmed  hat  on  the  night  of  the  killing. 
When  killed,  the  deceased  was  sitting  on  a  load  of  white  lumber, 
the  wagon  being  in  the  middle  of  the  road.  From  all  the  sur- 
rounding facts  the  witness  believed  that  parties  standing  at  the 
tree  and  stump,  where  the  tracks  were  found,  could  easily  distin- 
guish the  deceased  and  the  witness.  The  witness  was  certain 
that  he  could,  under  like  circumstances,  distinguish  between 
two  of  his  acquaintances  with  as  marked  physical  differences 
as  there  were  between  himself  and  deceased.  The  defendant 
was  well  acquainted  with  the  witness  and  the  deceased,  and  saw 
them  on  that  day  in  Jacksonville,  dressed  just  as  they  were 
when  the  fatal  shots  were  fired.  The  witness  recognized  the 
gan  he  found  at  Lowery's  as  the  defendant's  gun. 

Messrs.  Hurber,  Bainey,  Allen,  Newton  and  others  testified, 
for  the  State,  that  paper  wadding,  recently  discharged  from  a 
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shot  gun,  was  found  upon  the  ground  near  the  place  of  the 
shooting.  That  wadding  was  made  from  paper  sacks  bearing 
the  printed  card  of  Douglass  &  Bro. ,  Jacksonville. 

Henry  Haden  testified,  for  the  State,  that  he  was  a  clerk  in 
the  mercantile  establishment  of  Douglass  &  Bro.,  Jacksonville. 
He  identified  the  particles  of  paper  wadding  to  be  fragments  of 
such  paper  sacks  as  were  used  by  Douglass  &  Bro.  for  putting 
up  articles  sold.  Lon  Lowery  was  in  Douglass  &  Bro.'s  store  on 
Monday,  the  day  of  and  before  the  killing.  He  purchased  a 
quarter  of  a  pound  of  powder,  a  pound  of  squirrel  shot,  and  a 
box  of  water  proof  caps,  which  articles  the  witness  put  up  in 
paper  sacks  similar  .to  that  of  which  the  waddings  were  frag- 
ments. 

Sheriff  John  B.  Reagan,  testifying  for  the  State,  corroborated 
the  witness  McElroy  as  to  the  finding  of  the  body  of  the  de- 
ceased, the  character  and  location  of  the  wounds  on  the  body, 
the  arrest  of  several  parties,  including  the  defendant,  and  the 
discovery  of  the  defendant's  gun  in  the  fodder  in  Lowery's  crib. 
Defendant  was  found  at  Lowery's  house  in  bed  with  Lowery. 
Whep  his  gun  was  discovered,  the  defendant  became  very  much 
excited,  made  no  explanation  of  how  his  gun  came  to  be  secreted 
in  the  fodder,  and  denied  knowing  anything  about  the  killing. 
The  crib  in  which  the  gun  was  found,  and  to  which  defendant's 
horse  was  tied,  was  about  thirty  steps  from  Lowery's  house. 
Defendant  and  Lowery  were  the  only  adult  males  on  Lowery's 
place  when  they  were  arrested. 

H.  Tyre  testified,  for  the  State,  that  he  lived  about  a  half  a 
mile  from  the  place  of  assassination.  He  heard  as  many  as  five 
shots  early  on  the  night  of  the  killing.  The  first  two  sou'hded 
like^shot  gun  reports,  and  the  others  like  pistol  shots.  About 
ten  days  before  the  killing,  the  witness  heard  the  defendant, 
speaking  of  the  witness  McElroy,  say:  ''Me  and  Jack  has  al- 
ways been  like  brothers,  but  now  it  seems  like  Jack  is  trying  to 
get  the  advantage  of  me.     It  looks  hard." 

Cross-examined,  the  witness  said  that  defendant  spoke  of 
McElroy  ''jumping  around,"  and  remarked:  "Jack  needn't  be 
afraid  of  me;  I  wouldn't  hurt  a  hair  of  his  head."  The  shot  gun 
in  evidence  was  identified  by  the  witness  as  the  gun  he  bought 
from  Captain  Langs  ton,  and  subsequently  sold  to  the  defendant. 

Mr.  Beckwith  testified,  for  the  State,  that  he  lived  about  a 
half  a  mile  from  the  place  of  the  assassination.  He  heard  five 
shots  fired  early  on  the  night  of  the  killing.    The  first  two  shots 
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were  evidently  fired  from  a  shot  gun,  and  the  last  three  from 
pistols.  The  shots  described  were  fired  at  about  seven  o'clock. 
The  first  two  were  fired  very  near  together.  The  three  others 
were  fired  at  intervals. 

M.  V.  Shaw  testified,  for  the  State,  that  he  was  in  attendance 
upon  the  justice's  court  in  Jacksonville,  on  Monday,  November 
23, 1885,  when  the  case  of  Musick  v.  The  Missouri  Pacific  Rail- 
road was  tried.  The  defendant,  Lon  Lowery,  and  others  of  their 
crowd  retired  to  some  distance  from  the  general  crowd,  and  held 
a  long  private  conversation. 

Captain  Langston  testified,  for  the  State,  that  on  one  occasion, 
shortly  before  the  killing,  he  met  the  defendant  at  Ben  Musick's 
gin.  On  that  occasion  he  heard  the  defendant  say  something 
about  some  indictments  which  had  been  presented  against  him. 
Defendant  accused  the  witness  of  being  instrumental  in  their 
origin.  Witness  denied  that  he  had  anything  to  do  with  the 
finding  of  the  indictments.  Defendant  replied  that  he  had  heard 
a  great  deal  of  talk,  but  did  not  blame  the  witness  about  the 
indictments,  but  that  he  did  blame  Jack  McElroy.  He  then  said: 
''  If  there  is  any  money  in  this  thing,  I  will  find  it  out,  and  if 

Jack  McElroy  did  have  anything  to  do  with  it ."    He  stopped 

short,  and  said  nothing  more.  The  shot  gun  in  evidence  is  the 
gun  which  the  witness  sold  to  H.  Tyre,  and  which  Tyre  subse- 
quently sold  to  the  defendant. 

John  Bullock  testified,  for  the  State,  that  a  few  days  before 
the  killing  he  met  and  had  a  conversation  with  Lon  Lowery,  at 
a  mill  near  Jacksonville.  Several  parties  were  present.  In  that 
conversation  Lowery  detailed  the  particulars  of  a  quarrel  which 
occurred  a  few  days  before,  between  his  brother  and  Jack 
McElroy.  He  said:  '^  I  can  whip  Jack  McElroy  and  all  of  his 
brothers,  and  I  will  see  Jack  McElroy  some  other  day."  Witness 
saw  the  defendant  and  Lon  Lowery  together  in  Jacksonville  on 
the  day  of  the  killing.  About  five  o'clock  on  that  evening  he 
saw  defendant  leading  Lowery's  horse  towards  Lovelady's  store. 

Cube  Ferguson  testified,  for  the  State,  that  on  the  Monday  of 
the  murder,  at  about  a  half  an  hour  by  the  sun,  he  saw  the 
defendant  and  Lowery  going  out  of  Jacksonville  on  the  Larissa 
road,  on  which  road  the  defendant  and  the  witness  Spears  lived. 
They  were  about  four  hundred  yards  from  the  north  edge  of  the 
town  when  the  witness  saw  them,  traveling  in  a  fast  trot,  and 
apparently  in  haste. 
Cicero  Spears  was  the  next  witness  for  the  State.    He  testified 
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that  he  had  resided  in  Cherokee  county  about  forty  years,  and 
was  thoroughly  acquainted  with  all  of  the  road  ways  and  locali- 
ties in  the  county.  His  residence  was  situated  on  the  Larissa 
road,  about  one  mile  north  of  Jacksonville.  Just  before  sun- 
down on  the  fatal  Monday  evening,  the  witness  saw  the  defend- 
ant and  Lon  Lowery  pass  his  house,  traveling  in  a  fast  trot  and 
a  lope.  Defendant  lived  two  and  a  half  or  three  miles  distant 
from  the  witness,  on  or  near  the  same  road.  It  was  about  four 
and  a  half  miles  from  Jacksonville  to  the  defendant's  house, 
and  thei  place  of  killing  was  on  another  road,  and  about  four 
miles  east  from  the  witness's  home. 

Allen  Newton  testified,  for  the  State,  that  the  wadding  in  evi- 
dence was  found  on  the  ground  of  the  killing,  on  the  south  side 
of  the  road,  about  ten  feet  from  the  wagon. 

Justice  of  the  peace  S.  A.  Thompson  testified,  for  the  State, 
that  J.  Q.  McElroy,  on  the  night  of  the  killing  of  Owens,  made 
an  affidavit  charging  the  defendant  with  an  assault  to  murder, 
and  witness  issued  a  warrant  upon  the  affidavit  for  the  arrest  of 
the  defendant.  The  witness  was  the  justice  of  the  peace  before 
whom  the  case  of  Musick  v«  The  Missouri  Pacific  Railroad  was 
tried,  on  the  day  of  the  killing.  The  defendant  did  not  testify 
in  that  case.  Witness  saw  the  defendant  standing  in  the  door 
of  the  court  room  several  times  during  the  trial,  but  had  no 
recollection  of  seeing  him  in  the  court  room. 

A.  P.  Padgitt  testified,  for  the  State,  that  J.  Q.  McElroy,  ex- 
hausted, wet  and  frightened,  came  to  his  house  on  the  night  that 
Owens  was  killed.  He  got  there  about  moonrise.  As  he  came 
into  witness's  house  he  exclaimed:  "Save  me!  Save  me!**  He 
then  told  witness  that  deceased  was  killed  and  that  the  defend- 
ant had  shot  at  him.  Witness  and  McElroy  were  enemies,  but 
under  the  circumstances  the  witness  went  with  him  to  Jackson- 
ville. The  place  of  the  killing  was  about  a  mile  northwest  from 
the  witness's  house.  Witness  lived  on  the  railroad  about  four 
miles  from  Jacksonville.    The  State  closed. 

J.  P.  Boone,  J.  R.  McAnnally,  Tom  Musick  and  Ben  Musick 
testified,  for  the  defense,  that  the  road  near  which  the  defend- 
ant's house  was  located  led  into  the  main  Jacksonville  road 
about  one  mile  from  the  house.  '  That  same  road  led  by  William 
Lowery 's  house.  The  defendant's  house  was  about  two  hundred 
yards  to  the  left  of  the  road.  About  sunset,  or  a  little  later,  the 
witnesses, 'who  were  in  wagons,  saw  the  defendant  riding  up 
the  road  to  his  house.    He  was  alone.     He  spoke  to  the  parties 
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about  a  wagon  he  was  to  get  next  day  at  Ben  Musick's  gin. 
Boone  said  that  J.  G.  McElroy's  reputation  for  truth  and  veracity 
was  bad.  McAnnally  said  that  it  had  been  bad,  but  had  recently 
improved,  and  that  he  would  now  believe  McElroy  on  oath,  if 
his  testimony  was  corroborated  by  circumstances. 

Mrs.  H.  Musick  testified,  for  the  defense,  that  she  was  the 
defendant's  wife.  The  defendant  catne  home  about  dark  on  the 
niffht  that  Owens  was  killed.  He  ate  supper  and  left,  sayiilg 
that  he  was  going  to  Lon  Lowery's  house  and  stay  all  night,  bor- 
row a  horse  next  day,  and  go  to  Tom  Musick's  gin  to  get  a  wagon 
with  which  to  haul  a  bale  of  cotton  to  Jacksonville.  He  hitched 
his  horse  to  the  fence  and  did  not  feed  him  while  at  home.  The 
defendant's  shot  gun  was  not  then  at  home,  but  was  in  the  hands 
of  some  one  of  the  neighbors,  witness  did  not  know  who,  to 
whom  it  had  been  loaned  several  days  before.  When  sheriff 
Reagan  came  to  the  house  during  the  night,  the  witness  became 
impressed  with  the  idea  that  defendant's  bondsmen  on  the  rail- 
road cases  had  surrendered  him,  and,,  acting  upon  that  belief, 
she  sent  the  defendant  word  to  get  out  of  the  way.  Witness 
denied  that  when  sheriff  Reagan  and  H.  Rainey  came  to  her 
house  on  that  night  she  said  that  she  told  defendant  that  he  had 
better  stay  at  home  that  night,  for  the  reason  that,  if  McElroy 
was  killed,  the  killing  would  bo  laid  on  him.  She  denied  that 
she  said  she  wished  the  defendant  was  in  the  Indian  Nation. 

Mrs.  Ike  Northcut  testified,  for  the  defense,  that  her  res- 
idence was  situated  on  the  road  which  ran  around  the 
north  side  of  Tom  Musick's  farm.  The  road  one  would 
travel  going  from  Jacksonville  to  defendant's  house 
forked  near  the  defendant's  house,  one  fork  leading  to  de- 
fendant's house,  north  of  Tom  Musick's  farm,  and  the  other 
around  the  south  side  of  Tom  Musick's  field.  The  two  roads 
came  together  again  about  one  and  a  half  miles  beyond  defend- 
ant's house,  near  Tom  Musick's  gin.  The  road  on  which  Owens 
was  killed  was  south  of  the  south  fork  described,  about  one  and 
a  half  miles.  Defendant  passed  witness's  house  a  little  after 
dark  on  the  evening  of  the  killing,  and  spoke  to  witness,  who 
was  then  milking  in  the  cow  pen.  Ike  Northcut  had  then  been 
home  a  few  minutes.  It  was  about  three  miles  from  the  witness's 
house  to  the  place  of  the  killing.  It  was  about  two  and  a  half 
miles  northeast  to  Lion  Lowery's  house,  and  it  was  about  one 
mile  southwest  from  the  witness's  house  to  the  defendant's 
house.    Ben  Musick,  Tom  Musick,  brothers,  and  Ike  Northcut,  a 
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brother-in-law  to  the  defendant,  all  lived  within  a  mile  of  the 
defendant,  and  all  of  them  owned  work  horses. 

Hugh  Cohen  testified,  for  the  defense,  that  he  lived  within  two 
hundred  yards  of  Lon  Lowery.  The  witness  started  'possum 
hunting  about  moon  rise  on  the  night  of  the  killing.  His  wife 
and  Bella  Wimberly  left  home  with  him,  and  went  as  far  as  and 
into  Lon  Lowery's  house.  Witness  did  not  stop  at  Lowery's^ 
but  went  on  to  an  old  field  beyond.  About  a  half  a  mile  beyond 
Lowery's,  in  the  old  field  mentioned,  the  witness  met  a  man  who 
said  that  his  name  was  Musick.  That  man  was  riding  leisurely 
in  a  walk  towards  Lon  Lowery's  house. 

Mrs.  A.  Wimberly  testified,  for  the  defense,  that  she  lived  with 
her  brother,  Lon  Lowery,  who  was  a  single  man.  Lon  Lowery 
got  home  just  at  moon  rise  on  the  night  of  the  killing.  He  came 
home  alone,  riding  leisurely.  Witness's  daughter,  Bella,  and 
Mrs.  Cohen  reached  Lon  Lowery's  house  about  the  same  time. 
Lon  brought  the  witness  a  dress  from  Jacksonville  in  his  saddle 
bags.  Between  fifteen  and  twenty  minutes  after  Lon  got  home 
the  defendant  arrived.  He  brought  no  gun  with  him.  He  said 
that  he  had  eaten  his  supper  at  William  Lowery's,  and  had  come  to 
stay  all  night.  He  did  not  say  what  he  came  for.  Lon  Lowery 
was  arrested  during  the  night.  After  he  was  taken  off,  witness 
found  a  package  of  shot  and  a  package  of  powder  in  his  saddle 
bags.  They  had  not  been  opened  up  to  that  time,  nor  had  they 
be^n  opened  since,  and  were  still  at  witness's  house. 

Bella  Wimberly  testified,  for  the  defense,  that  she  went  to  Mrs. 
Cohen's  house  on  the  evening  of  the  fatal  Monday.  She  ate  sup- 
per at  Mrs.  Cohen's  house,  and  she  and  Mrs.  Cohen  went  to  Lon 
Lowery's  house,  starting  just  at  moon  rise.  Lon  Lowery  came 
home  just  as  witness  and  Mrs.  Cohen  passed  in  at  the  gate. 
Defendant  arrived  some  twenty  minutes  later.  Mrs.  Cohen 
stayed  at  Lowery's  fully  an  hour  after  the  defendant's  arrival. 
Defendant  was  at  the  gate  when  the  witness  first  saw  him.  He 
then  had  no  gun  in  his  hand.  Mrs.  Cohen  corroborated  the  wit- 
ness, Bella  Wimberly,  in  every  particular. 

Lee  Jolly  testified,  for  the  defense,  that  he  was  at  Mrs.  Ike 
Northcut's  cow  pen,  with  Mrs.  Northcut,  when,  as  stated  by 
Mrs.  Northcut,  the  defendant  passed  and  spoke  to  her  just  after 
dark  on  the  night  of  the  killing.  Mrs.  Hineman,  who  lived  near 
the  defendant,  testified  that,  about  good  dark  on  the  night  of 
the  killing,  she  heard  the  defendant  at  home,  whistling  and  talk- 
ing to  his  wife. 
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Sheriff  John  B.  Reagan  and  others,  called  in  rebuttal  by  the 
State,  testified  that  they  had  tried  the  experiment  of  recognizing 
the  features  of  a  man  in  the  dark  by  the  flash  of  a  pistol.  If 
looking  directly  in  the  face  of  the  party  shooting  at  short  range, 
his  features  could  be  recognized  in  and  for  an  instant.  Reagan 
stated  that  a  man  could  ride  a  good  horse  four  miles  in  twenty 
minutes,  and  fifteen  miles  in  an  hour.  It  was  about  four  miles, 
through  the  woods  and  over  the  by-roads,  from  the  place  where 
Owens  was  killed  to  Lon  Lowery's  residence.  An  old  road  run 
direct  from  the  place  of  killing  to  Lon  Lowery's  house.  Defend- 
ant's wife  told  witness,  at  her  house  on  that  night,  that  she  coun- 
seled her  husband  to  stay  at  home  that  night  because,  if  McElroy 
was  killed,  the  killing  would  be  laid  on  him.  She  also  said,  ex- 
citedly, that  she  wished  her  husband  was  then  in  the  Indian 
Nation. 

S.  A.  Thompson,  justice  of  the  peace,  testified  for  the  State  in 
rebuttal,  that  the  witness  Cohen  testified  before  him  on  the  coro- 
ner's inquest  over  Owens's  body,  that  he  did  not  leave  his  house 
on  the  night  of  the  killing,  and  that  he  saw  no  one  on  that  night 
but  the  members  of  his  family.  A.  G.  Padgett,  a  member  of  the 
coroner's  jury,  testified  as  did  the  witness  Thompson,  with  re- 
spect to  Cohen's  testimony  before  the  coroner's  inquest. 

Charles  McElroy,  J.  G.  McElroy's  brother,  testified  for  the 
State,  that  some  time  after  the  blind  mule  was  placed  upon  the ' 
railroad  track,  he  had  a  talk  with  defendant  about  the  match  be- 
ing ignited.  Defendant  said  that  he  was  afraid  he  had  been 
"gulled"  by  Jack  Mcllroy.  Witness  went  to  defendant  upon 
the  request  of  Jack  McElroy,  to  allay  his  fears,  and  to  tell  him 
that  the  match  was  struck  by  some  of  the  boys  to  devil  him;  that 
Jack  was  "all  right,  and  his  friend."  Defendant  said  in  reply 
that  if  he  knew,  as  a  fact,  that  Jack  had  attempted  to,  or  had 
led  him  into  a  scrape,  he  would  kill  him  (Jack).  Witness's  ex- 
planation seemed  to  satisfy  the  defendant. 

Marion  George  testified,  for  the  State,  that  about  two  months  be- 
fore the  killing  of  Owens  he  met  Lon  Lowery  at  agin,  and  heard 
Lowery  say  that  he  had  had  a  difficulty  with  Jack  McElroy;  that 
he  was  no  friend  to  Jack  McElroy,  or  any  member  of  his  family, 
and  that  there  would  be  a  hereafter.  Witness  did  not  know  but 
that  his  remark  was  that  he  would  get  Jack  McElroy  hereafter. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 
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P.  F.  Edwards  and  Q.  T.  Ingrahamy  for  the  appellant. 
J.  H.  BurtSy  Assistant  Attorney  Qeneral,  for  the  State. 

White,  Presiding  Judge.  It  would  seem  to  be  clear,  from 
the  evidence  in  this  case,  that  the  parties  (one  of  whom  was  this 
appellant)  implicated  in  the  murder  of  Owens,  the  deceased,  in- 
tended to  kill  one  McElroy,  and  not  Owens.  The  law  applicable 
to  this  phase  of  the  case  was  fully  expounded  by  the  trial  judge 
in  his  able  charge  to  the  jury.  The  rule  of  common  law  was 
that  if  A.  shoots  at  B.,  with  express  malice,  and  by  accident  or 
mistake  kills  C,  the  offense  would  be  what  we  call  murder  in  the 
first  degree.  Under  our  code,  to  constitute  murder  of  the  first 
degree,  or  rather  a  murder  upon  express  malice,  it  must  and  can 
only  be  a  malice  directed  towards  the  particular  individual,  and 
if  another  than  the  one  against  whom  this  malice  is  conceived 
and  entertained  be  the  mistaken  victim  of  such  malice,  the  crime 
is  murder  of  the  second  degree.  (McCoy  v.  The  State,  25  Texas, 
38;  Ferrill  v.  The  State,  43  Texas,  603;  McConnell  v.  The  State,  13 
Texas  Ct.  App.,  390;  Clark  v.  The  State,  19  Texas  Ct.  App.,  496.) 

Supposed  defects  in  the  charge  of  the  court  are  the  only  errors 
pointed  out  or  complained  of  by  appellant  on  this  appeal.  We 
have  read  the  charge  carefully,  and  in  our  opinion  it  is  all  the 
law  demands  upon  the  facts  of  this  case. 

There  is  no  error  in  this  record,  and  forty  years  in  the  peniten- 
tiary is  not  excessive  punishment  when- the  facts  connected  with 
the  murder,  and  the  motives  which  induced  it,  are  properly  con- 
sidered.   The  judgment  is  in  all  things  affirmed. 

Affirmed. 

Opinion  delivered  March  20,  1886. 
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[No.  2013.] 
Albert  Foster  v.  The  State. 

1.  Theft—UnlawfumiY  Driving  Stock  from  Aooustombd  Range— Ih- 
diotment— Charge  of  the  Court—Cases  Approved.— Under  an  in- 
dictment for  theft  of  an  animal,  the  accused  may  be  convicted  of  that 
offense,  or  of  wilfully  taking  into  possession  and  driving  from  its  aoeos- 
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tomed  range  livestock  not  his  own,  without  the  consent  of  the  owner,  and 
with  intent  to  defraad  the  ownor  thereof,  which  is  made  theft  and  a  fel- 
ony. The  charji^e  of  the  trial  court  upon  the  subject,  harmonizing  with 
the  doctrine  thus  announced,  was  correct.  Note*the  opinion  for  an  ap- 
proval of  the  doctrine  as  announced  in  the  cases  of  Counts  v.  The  State, 
87  Texas,  593;  Campbell  v.  The  State,  42  Texas,  691;  Bawcom  v.  The  State, 
41  Texas,  189;  Marshall  v.  The  State,  4  Texas  Court  of  Appeals,  649;  Pow- 
ell V.  The  State,  7  Texa^  Court  of  Appeals,  467;  Turner  v.  The  State,  Id., 
596.    Kote  also  that  Hurt,  Judge,  dissents  from  this  ruling. 

2.  Tbrm  Dbfinbd. — ''Range/'  or  ''accustomed  range,'*  as  used  in  the  stat- 
ute, is  matter  of  local  description,  and,  unlike  a  generic  term  requiring 
the  species  to  be  stated,  it  admits  of  proof  under  the  general  allegation, 
without  defining  by  averments  the  limits  of  the  range. 

S.  Same.— Ybbdict  in  this  case  found  the  "defendant  guilty  of  theft  m 
charged  in  the  indictment,''  and  assessed  his  punishment  at  eonfinement 
in  the  penitentiary  for  two  years.  Heldy  that  the  indictment  embraced 
the  inferior  degree  of  theft  as  provided  by^Article  749  of  the  Penal  Code, 
and  also  embraced  the  case  as  made  by  the  facts  in  proof.  The  objection 
that  the  verdict  is  illegal,  because  it  finds  the  defendant  guilty  of  theft 
as  charged  in  the  indictment  and  assesses  a  punishment  not  provided  for 
the  specific  offense  of  horse  theft,  is  not  tenable. 

4.  Same. — Charge  of  the  court  to  the  jury  may  be  looked  to  for  the  purpose 
of  ascertaining  the  offense  of  which  their  verdict  in  such  a  case  convicts 
the  accused. 

Appeal  from  the  District  Court  of  Lavaca.  Tried  below  be- 
fore the  Hon.  George  McCormick. 

The  indictment  charged  the  appellant  with  the  theft  of  three 
horses,  the  property  of  T.  T.  Dew,  in  Lavaca  county,  Texas,  on 
the  thirteenth  day  of  May,  1884.  His  trial  resulted  in  his  con- 
viction of  theft  as  charged  in  the  indictment,  and  his  punish- 
ment was  assessed  at  confinement  in  the  penitentiary  for  the 
term  of  two  years. 

T.  T.  Dew  was  the  first  witness  for  the  State.  He  testified 
that  he  lived  at  '*Half  Moon  Timber,"  on  Rocky  creek,  in  La- 
vaca county,  Texas,  about  eighteen  miles  distant  from  Halletts- 
ville,  and  about  twelve  miles  distant  from  the  house  of  Mrs. 
Foster,  the  mother  of  the  defendant.  On  the  day  mentioned  in 
the  indictment,  the  witness  went  to  the  town  of  Flatonia,  and 
returned  home  about  sunset,  when  he  was  informed  that  his 
horses  were  missing.  On  the  next  morning  witness  went  to 
Hallcttsville,  procured  a  warrant,  and  with  P.  D.  Smith  and 
deputy  sheriff  Robinson  went  to  Mrs.  Foster's  house,  about  ten 
miles  distant  from  Hallettsville,  at  which  house  the  defendant 
lived .  Witness  reached  Mrs.  Foster's  house  at  about  two  o'clock 
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p.  m.,  and  there  found  Mrs.  Foster,  the  defendant,  and  a  young 
man  whose  name  he  ascertained  to  be  Charles  Eresta.  He  also 
found  his  three  horses,  standing  in  an  enclosure  near  the  gate. 
The  horses  being  turned^  out  of  the  lot,  they  moved  off  in  a  rapid 
gait  towards  home.  One  of  the  animals  was  a  blaze  faced  bay 
mare,  branded  N  on  the  left  hip,  9  on  the  jaw,  and  TD,  the  wit- 
ness's brand,  on  the  shoulder.  This  last-  brand  was  very  dim. 
The  second  animal  was  a  two  year  old  sorrel  filly,  branded  TD, 
and  the  third  was  a  bay  or  brown  yearling  colt,  branded  TD, 
The  animals  described  belonged  to  the  witness,  and  ranged  in  a 
radius  of  a  half  mile  from  his  house.  No  one  had  the  permis- 
sion of  the  witness  to  take  the  animals. 

The  defendant  was  arrested  as  soon  as  Mrs.  Foster's  house  was 
reached.  The  road  which  approached  nearest  the  witness's 
house  was  half  a  mile  distant.  On  his  way  home,  witness  and 
his  companions  stopped  at  the  house  of  John  Otho,  who  lived 
about  four  miles  from  witness's  place,  towards  Mrs.  Foster's. 
Otho  looked  at  the  horses  while  witness  was  at  his  house.  The 
road  leading  between  the  neighborhoods  of  the  witness  and  the 
defendant  parsed  through  lanes  and  prairie,  but  all  of  the  houses 
on  the  route  were  situated  some  distance  from  the  road.  Charles 
Eresta,  who  was  present  to  testify  in  this  case,  came  to  Mrs. 
Foster's  after  the  arrival  of  witness.  Smith  and  Robinson. 

P.  D.  Smith,  the  next  witness  for  the  State,  corroborated  the 
witness  Dew,  and  testified  in  addition  that  they  met  the  defend- 
ant first  at  Mrs.  Foster's  house.  Shortly  afterwards  Eresta  came 
out  of  the  house,  followed  presently  by  Mrs.  Foster.  When 
Dew's  horses  were  turned  out  of  the  enclosure  at  Mrs.  Foster's, 
a  bay  pony  followed  them  out,  and  was  cut  out  of  the  bunch 
and  turned  back. 

John  Otho  was  the  next  witness  for  the  State.  He  testified 
that  he  lived  in  Arthur  Wood's  pasture,  on  Ponton  creek,  about 
four  miles  from  Dew's  place,  in  Lavaca  county.  He  was  sitting 
on  his  gallery  about  sundown  on  the  day  of  the  alleged  theft, 
when  the  defendant  and  Charles  Eresta  drove  a  small  bunch  of 
horses  up  to  witness's  gate,  and  stopped.  Eresta  remained  at 
the  gate  and  the  defendant  came  in  and  asked  witness  directions 
to  the  house  of  him,  the  defendant,  on  Mixon  creek.  Witness 
gave  him  directions  and  asked  him  if  those  were  his  horses,  and 
if  they  had  escaped  from  him.  He  replied  that  they  were  his, 
horses,  but  that  they  had  not  escaped,  that  he  had  been  driving 
them  around  trying  to  sell  them.    Defendant  then  left,  driving 
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the  horses  towards  Mrs.  Foster's  house.  The  horses  then  in  the 
possession  of  the  defendant  corresponded  in  age  and  color  with 
the  horses  described  by  Dew. 

Cross-examined,  the  witness  stated  that  he  was  not  nearer  the 
horses  than  fifty  or  sixty  yards  while  they  were  in  the  possession 
of  the  defendant.  Witness  admitted  that,  on  the  examining 
trial,  he  testified  that  he  did  not  know  the  man  who  came  to  his 
house  with  the  defendant  when  he  stopped  with  the  horses  to 
get  directions  home.  Kresta  was  present  at  the  examining  trial, 
and  the  witness  could  not  then  recognize  him.  Witness  now 
recognized  Kresta  as  defendant's  companion  on  that  occasion, 
only  because  he  had  been  told  that  Kresta  was  the  man. 

Charles  Kresta  testified,  for  the  State,  that  he  and  the  defend- 
ant left  Mrs.  Foster's  house  on  the  morning  of  the  alleged  theft 
to  go  to  Dutchtown  and  the  Half  Moon  Timbers  in  search  of 
horses.  On  their  return,  at  about  two  o'clock,  they  found  a 
brown  or  bay  horse  belonging  to  the  defendant,  and  also  the 
three  horses  in  question.  The  defendant  and  the  witness  drove 
the  four  horses  to  Mrs.  Foster's  house,  and  turned  them  into  the 
enclosure  or  pasture  near  the  house.  They  reached  Foster's 
house  about  midnight.  The  witness  lived  on  the  Foster  place, 
and  was  in  defendant's  employ.  The  witness  remembered  stop- 
ping at  Otho's  place,  in  Wood's  pasture.  .  Defendant  went  in  to 
get  directions  home,  but  witness  heard  nothing  of  the  conversa- 
tion between  him  and  Otho.  When  they  took  the  horses,  the  N 
brand  on  the  bay  mare's  hip,  and  the  TD  brand  on  the  other  two 
horses  were  plainly  seen,  but  the  brands  on  the  mare's  shoulder 
and  jaw  could  not  be  seen — at  least  witness  did  not  see  them. 
The  witness  was  at  Mrs.  Foster's  when  Dew  and  Smith  came 
and  took  the  horses  off.  Those  were  the  same  horses  he  and 
defendant  got  in  the  Half  Moon  Timbers. 

Cross-examined,  the  witness  stated  that  when  defendant 
found  the  bay  mare  he  called  the  witness's  attention  to  her  and 
told  witness  that  she  belonged  to  Soule  Airhart,  and  that  Air- 
hart  told  him  to  look  out  for  a  mare  branded  as  this  one  was, 
with  an  N  on  the  shoulder  and  a  numeral  on  the  jaw.  The  N 
was  large  and  conspicuous,  but  the  witness  did  not  then,  nor  did 
he  ever,  see  the  other  brands  said  to  be  on  the  mare.  The  en- 
closure into  which  the  horses  were  put  was  in  front  of  Mrs.  Fos- 
ter's house,  and  was  traversed  by  a  public  road,  which  road 
passed  Mrs.  Foster's  house  at  a  distance  of  not  more  than  a  hun- 
dred yards.    The  country  between  the  Half  Moon  Timbers  and 
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Mrs.  Foster's  house  was  open  prairie.  No  attempt  was  made  at 
concealment,  but  several  bouses  were  passed  at  short  distances. 
They  passed  a  house  in  the  Half  Moon  Timbers  within  a  short 
distance  of  where  they  took  possession  of  the  horses.  They 
called  to  a  man  working  in  the  field  at  that  place,  asked  for 
some  water,  and  how  they  could  get  out  of  the  enclosure.  The 
man  pointed  to  some  bars  through  which  defendant,  witness 
and  the  horses  passed.  They  saw  some  ladies  sitting  on  the 
gallery  of  another  house  near  by  the  one  described.  Defendant 
managed  his  mother's  place.    The  State  closed. 

J.  S.  Airhart,  called  Soule  Airhart,  a  constable  of  Lavaca 
county,  was  the  first  witness  for  the  defense.  He  testified  that 
in  the  spring  of  1882  or  1883  he  traded  for  three  mares  with 
George  McGonagil,  who  lived  on  Rocky  creek,  some  seven  or 
eight  miles  south  of  T.  T.  Dew's  place.  They  were  all  branded 
N  on  the  hip,  and  6  or  9  on  the  jaw.  One  of  the  mares  for  which 
he  traded  was  a  smokey  dun  in  color,  one  was  a  bay,  and  one  a 
black  animal.  The  dun  mare  had  a  blaze  face,  and  one  of  the 
animals,  witness  could  not  say  which,  had  a  gotched  ear.  The 
witness  turned  the  animals  into  White's  pasture,  near  Moravia, 
from  which  the  dun  mare  esqaped,  and  she  had  never  been  re- 
covered by  the  witness.  A  few  days  after  the  escape  of  the  dun 
mare  the  witness  met  the  defendant,  described  the  mare  to  him, 
and  told  him  that  if  he  would  get  her  for  witness,  witness  would 
pay  him  five  dollars,  or  that  if  he,  defendant,  thought  the  mare 
was  worth  twenty-five  dollars,  he  could  have  her  for  that  sum. 
Witness  then  lived  within  two  miles  of  the  defendant. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Ellis  &  Patton,  and  A.  P.  Bagby,  for  the  appellant. 

J.  H,  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Appellant  was  convicted  of  the 
theft,  by  fraudulently  driving  from  their  accustomed  range,  of 
three  horses,  the  property  of  T.  T.  Dew.  As  originally  entered, 
the  verdict  and  judgment  were  for  **  theft  as  charged  in  the  in- 
dictment," but  the  judgment  was  subsequently  amended  and 
entered  for  the  offense  of  "fraudulently  drivin^f  from  their  ac. 
customed  range  live  stock  not  his  own." 

There  are  but  two  questions  presented  on  the  record  which  we 
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deem  of  sufficient  moment  to  require  discussion.  The  indict- 
ment was  in  the  ordinary  form  for  theft  of  horses.  A  conviction 
was  claimed  under  Article  749  of  the  Penal  Code,  which  reads: 
^'If  any  person  shall  wilfully  take  into  possession  and  drive,  use, 
or  remove  from  its  accustomed  range,  any  live  stock  not  his  own, 
without  the  consent  of  the  owner  and  with  intent  to  defraud  the 
owner  thereof,  he  shall  be  deemed  guilty  of  theft,  and  on  convic- 
tion shall  be  confined  in  the  penitentiary  not  less  than  two  nor 
more  than  five  years,  or  be  fined  in  a  sum  not  to  exceed  one 
thousand  dollars,  or  by  both  such  imprisonment  and  fine,  at  the 
discretion  of  the  jury  trying  the  case." 

In  his  charge  to  the  jury,  the  learned  trial  judge  submitted  as 
the  law  of  the  case  the  principles  derivable  from  this  provision 
of  the  statute,  and  limited  the  action  of  the  jury  alone  to  a 
finding  based  upon  this  article  of  the  code,  and  authorized  i  a 
conviction  in  case  defendant  was  found  guilty  of  a  violation  of 
this  statute,  and  an  assessment  of  punishment  in  accordance 
with  its  provisions. 

It  is  insisted  that  umder  an  ordinary  indictment  for  theft,  an 
accused  party  cannot  be  found  guilty,  as  provided  in  Article  749, 
of  the  offense  of  wilfully  driving  stock  from  its  accustomed 
range.  It  is  to  be  noted  that  this  article  expressly  declares  that  a 
party  driving  or  removing  stock  from  its  accustomed  range, 
under  the  circumstances  mentioned,  ^^  shall  he  deemed  guilty  of 
theft:' 

Every  element  of  ordinary  theft,  as  defined  in  Article  724, 
Penal  Code,  is  affirmatively  declared  in  this  provision  of  the 
law,  except  the  single  one,  perhaps,  that  the  taking  must  be 
with  intent  to  appropriate  the  property  to  the  taker's  own  use. 
1.  There  is  the  wilful  taking  with  intent  to  defraud,  which  is  in 
every  respect  tantamount  to  a  fraudulent  taking.  2.  The  re- 
moval or  taking  from  the  accustomed  range,  which  in  law  is  a 
taking  from  the  possession  of  the  owner,  because  stock  in  its 
accustoiped  range  is  in  possession  of  its  owner.  3.  The  removal 
must  be  without  the  consent  of  the  owner.  4.  The  intent  to 
defraud  the  owner,  which  is  equivalent  to  an  intent  of  depriving 
the  owner  of  the  value  of  the  seme;  and  5.  Under  the  circum- 
stances stated,  such  driving  or  removal  could  not  be  otherwise 
than  an  appropriation.  No  other  essential  element  than  these  is 
found  in  ordinary  theft,  and  the  only  difference  between  the 
offenses  named  in  Article  724,  as  applied  to  horses  in  Article  746, 
and  the  offense  of  driving  horses  from  their  range  as  denounced 
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in  Article  749,  supra,  is  as  to  the  puishment.  In  other  words, 
the  latter  crime  is  but  a  lesser  degree  of  the  former. 

If  the  offenses  are  the  same  in  all  essential  particulars,  differ- 
ing only  in  degree,  then  an  indictment  for  ordinary  theft  of 
animals  would  fully  apprise  and  put  a  party  therein  charged 
upon  notice  that  the  facts  constituting  the  lesser  degree  could 
and  might  be  proved  against  him  at  the  trial.  If  he  was  thus 
notified,  and  the  facts  made  plainly  a  case  only  of  the  lesser  de- 
gree, then  the  court  would  only  be  required  to  charge  such  lesser 
degree,  or  the  charge  might  embrace  both  degrees. 

That  such  a  charge  is  not  only  in  an  ordinary  theft  charge 
proper,  but  legal,  and  required  upon  a  state  of  facts  coming 
within  the  purview  of  Article  749,  was  expressly  decided  by  our 
Supreme  Court  in  Counts  v.  The  State,  37  Texas,  593;  and  in  the 
opinion  of  Judge  Moore  in  Campbell  v.  The  State,  42  Texas,  591, 
when  our  Supreme  Court  was  composed  of  as  able  and  distin- 
guished lawyers  as  ever  sat  upon  any  bench,  the  same  doctrine 
is  again  announced.  Another  fact  connected  with  the  decisions 
is  that  they  were  rendered  before  the  adoption  of  our  present 
Constitution,  and  consequently  that  instrument  cannot  be 
claimed  in  its  use  of  the  word  "indictment"  to  have  intended 
inhibiting  in  this  class  of  cases  the  construction  given  by  these 
decisions  to  this  statute,  or  rather  to  theft  as  embracing  this 
offense  as  one  of  its  degrees.  Again  the  same  doctrine  was 
declared  in  Bawcom  v.  The  State,  41  Texas,  181,  wherein  the 
same  learned  court  (Judge  Moore  again  delivering  the  opinion) 
say:  "If  stock  are  taken  and  driven  from  their  range  without 
the  owner's  consent,  and  with  intent  to  defraud,  it  is  theft." 

Following  these  decisions  the  Court  of  Appeals  has  uniformly 
declared  that  "under  the  code  of  this  State  a  conviction  may, 
under  an  indictment  for  theft  of  cattle,  be  had  for  wilfully  driv- 
ing from  its  accustomed  range  any  live  stock  of  another,  with- 
out consent  of  the  owner."  (Marshall  v.  The  State,  4  Texas  Ct. 
App,,  549;  Powell  v.  The  State,  7  Texas  Ct.  App.,  467;. and  Tur- 
ner V.  The  State,  7  Texas  Ct.  App.,  596.)  "The  expression 
'range'  or  'accustomed  range,'  as  used  in  the  statute,  is  mat- 
ter of  local  description,  and,  unlike  a  generic  term  requiring 
the  species  to  be  stated,  it  admits  of  proof  under  the  general 
allegation,  without  defining  by  averments  the  limits  of  the 
range."  (State  v.  Thompson,  40  Texas,  515.)  We  still  believe 
that  these  decisions  are  based  upon,  and  fully  in  accord  with 
reason,  and   with  law  both  statutory  and  constitutional.    So 
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believing,  we  are  of  opinion  that  the  charge  of  the  court  in  this 
case  was  authorized  by  the  law  and  demanded  by  the  facts. 

The  other  question  raised  and  discussed  is  as  to  the  validity 
and  certainty  of  the  verdict  to  authorize  the  judgment  as  rend- 
ered. The  verdict  is:  "  We,  the  jury,  find  the  defendant  guilty 
of  theft  as  charged  in  the  indictment,  and  assess  his  punish- 
ment at  two  years  confinement  in  the  penitentiary."  It  is  in- 
sisted that  this  verdict  having  found  defendant  guilty  of  theft 
of  horses,  as  charged  in  the  indictment,  assesses  a  punishment 
(namely,  two  years  in  the  penitentiary,)  which  is  not  authorized 
by  the  law  declaring  the  punishment  for  theft  of  horses  to  be 
imprisonment  in  the  penitentiary  for  not  less  than  five  nor  more 
than  fifteen  years.    (Penal  Code,  Art.  746.) 

We  have  seen  that  the  charge  in  the  indictment  was  theft,  and 
theft  embracing  such  lesser  degree  as  is  made  by  the  facts  in 
this  case.  If  so,  there  is  no  reason  why  the  verdict  should  not 
find  the  lesser  punishment,  as  warranted  by  the  facts  and  as  at- 
tached to  the  lesser  degree. 

As  to  the  certainty  of  the  verdict  with  reference  to  the  offense 
found,  a  similar  verdict  was  held  sufficient  in  Marshall  v.  The 
State,  4  Texas  Court  of  Appeals,  549,  which  was  an  analogous 
case  to  the  one  we  are  considering,  and  it  was  further  held  in 
that  case  that  the  charge  to  the  jury  may  be  looked  to  for  the 
purpose  of  ascertaining  the  offense  of  which  their  verdict  in 
such  a  case  convicts  the  accused.  (See  also  Hutto  v.  The  State, 
7  Texas  Ct,  App.,  44;  Nettles  v.  The  State,  5  Texas  Ct.  App.,  386; 
Chester  v.  The  State,  1  Texas  Ct.  App.,  703;  Cohea  v.  The  State, 
11  Texas  Ct.  App.,  153.) 

We  have  been  unable  to  find  any  material  error  in  the  record 
of  this  case  for  which  the  judgment  of  the  court  below  should 
be  reversed,  and  it  is  consequently  affirmed. 

Affirmed, 

Opinion  delivered  March  10,  1886. 

(Judge  Hurt  dissents,  and  thinks  the  judgment  should  be  re- 
versed upon  the  first  proposition  above  discussed.) 
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[No.  2061.] 

George  Witte  v.  The  State. 

Theft  of  Filed  Papers— Indictment.— Article  741  of  the  Penal  Code  pro- 
vides that,  *^  if  any  person  shall  take  and  carry  away  any  record  book 
or  filed  paper  from  any  clerk^s  office,  public  office,  or  other  place  where 
the  same  may  be  lawfully  deposited,  or  from  the  lawf al  possession  of  any 
person  whatsoever,  with  intent  to  destroy,  suppress,  alter  or  conceal,  or 
In  any  wise  dispose  of  the  same,  so  as  to  prevent  the  lawful  use  of  such 
record  book  or  filed  paper,  he  shall  be  deemed  guilty  of  theft  and  pun- 
ished by  imprisonment  in  the  penitentiary  not  less  than  three  nor  more 
than  seven  years."  See  the  opinion  and  the  statement  of  the  ease  for  evi- 
dence under  which,  in  order  to  support  a  conviction  for  the  theft  of  a  deed 
to  land,  the  indictment  should  have  alleged  the  particular  lawful  use  of 
the  paper  sought  to  be  prevented  by  the  accused  by  stealing  it.  See  the 
opinion  on  the  whole  question. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  be- 
fore the  Hon.  G.  H.  Noonan. 

A  term  of  three  years  in  the  penitentiary  was  the  penalty  as- 
sessed against  the  appellant  upon  his  conviction,  under  an  in- 
dictmenty  the  charging  part  of  which  reads  as  follows: 

<c*  *  *  *  ^jjQ^j.  (jeorge  Witte,  on  the  fourth  day  of  the 
month  of  June,  in  the  year  of  our  Lord,  one  thousand  eight  hun- 
dred and  eighty  five,  in  said  county  of  Bexar  and  State  of  Texas, 
did  then  and  there  fraudulently  and  feloniously  steal,  take  and 
carry  away  a  filed  paper  from  the  oflSce  of  the  county  clerk  of 
Bexar  county,  Texas;  that  is  to  say,  a  certain  paper  filed  and  law- 
fully deposited  for  record  in  the  oflSce  of  said  county  clerk  on  the 
third  day  of  June,  A.  D.  1885,  at  ten  and  one  quarter  o'clock  in 
the  morning  of  said  last  named  date,  and  being,  or  purporting 
to  be,  a  warranty  deed  from  Anastacio  Camargo  to  Rosa  Quer- 
rade  Camargo  for  certain  real  estate  in  the  city  of  San  Antonio, 
Bexar  county,  Texas,  said  filed  papers  purporting  to  have  been 
acknowledged  before  Julius  Hoyer,  a  notary  public  for  said 
Bexar  county,  in  the  month  of  October,  A.  D.  1871,  and  a  more 
definite  description  of  which  said  filed  papers  as  aforesaid  is  to 
these  grand  jurors  unknown,  can  not  be  ascertained,  and  can  not 
be  given,  without  the  consent  of  Thad.  W.  Smith,  the  county 
clerk  of  said  Bexar  county,  Texas,  and  then  and  there  the  law- 
ful custodian  and  keeper  of  said  filed  paper  as  aforesaid,  find 
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with  the  fraudulent  and  felonious  intent  to  destroy,  suppress 
and  conceal  said  filed  paper  as  aforesaid,  and  to  prevent  the 
lawful  use  of  the  same,  contiary,"  etc. 

The  opinion  sets  out  the  substance  of  the  testimony  of  the 
State's  witnesses,  Thad.  W.  Smith,  Adolph  Vidal  and  J.  L. 
Morin. 

Juan  Bererra  testified,  for  the  State,  that  he  was  deputy 
county  clerk  of  Bexar  county  in  June,  1885.  The  witness  saw  a 
deed  which  Mr.  Smith  received  through  the  mail,  together  with 
a  note  requesting  that  the  deed  be  recorded  and  sent  to  a  man 
named  Mateo,  in  Monterey,  Mexico.  The  witness  examined  the 
certificate  of  acknowledgment  to  the  deed,  but  did  not  critically 
examine  the  body  of  the  deed.  This  was  on  the  third  day  of 
June,  1885.  Witness  saw  the  defendant  in  the  county  clerk's 
office  on  that  day.  Mr.  Smith  exhibited  the  deed  to  the  defend- 
ant, and  defendant  made  some  remark  about  it  which  the  wit- 
oess  could  not  recall.  The  witness  saw  the  defendant  on  the 
next  day,  before  nine  o'clock.  On  his  way  to  the  office  he  met 
the  defendant,  near  Garza's  place.  Defendant,  apparently  much 
excited,  said  to  witness:  ''I  want  you  to  give  me  that  paper!" 
Witness  asked:  "What  paper?"  Defendant  replied:  "You 
know  what  paper."  The  witness  replied:  "I  do  not  know  what 
paper  you  mean,  but  I  will  give  you  any  paper  which  I  can 
honorably  give  you.  I  can  give  you  no  paper  until  you  tell  me 
which  paper  you  mean."  Defendant  said:  "Never  mind;  I  will 
get  it  any  way."  Witness  saw  the  defendant  later  when  he 
came  in  to  the  office  with  Mr.  Smith,  but  did  not  hear  the  conver- 
sation which  passed  between  Smith  and  defendant.  The  witness 
saw  the  note  accompanying  the  deed  when  it  was  received  at 
the  office.  He  did  not  know  the  handwriting.  Witness  had 
lived  in  San  Antonio  fifty-four  years.  He  knew  the  witness 
Adolph  Vidal,  and  knew  his  father,  Adolph  Vidal,  who  lived  at 
the  time  of  this  trial  on  the  Chupederas  creek.  Witness  had 
never  seen  the  deed  since  June  3, 1885.  He  had  never  talked 
with  defendant  about  it  since  the  occasion  mentioned.  Defend- 
ant said  nothing  about  a  certified  copy  of  the  deed. 

C.  K.  Breneman  testified,  for  the  State,  that  he  never  had  a  con- 
veisation  with  defendant  about  a  deed  from  Anastacio  Camargo 
to  his  wife,  Rosa.  He  did  not  request  the  defendant  to  go  to 
the  county  clerk's  office,  get  such  a  deed  and  bring  it  to  him  for 
inspection. 

Oscar  Bergstrom,  of  the  law  firm  of  Breneman  &  Bergstrom, 
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testified,  for  the  State,  that  he  had  no  conversation  with  the 
defendant  on  either  the  third  or  fourth  of  June,  1885,  though  he 
did  have  a  conversation  with  him  in  September  about  a  proposed 
compromise  of  the  dispute  over  the  land  between  him  and  Morin. 
Morin  said  that  he  would  compromise  if  the  defendant  would  pay 
him  a  certain  sum  of  money  at  once,  but  that  if  he  had  to  wait 
until  the  grand  jury  indicted  defendant  for  abstracting  the  deed, 
defendant  would  have  to  pay  him  much  more.  Defendant 
declined  the  terms  of  compromise  offered  him,  and  said  that  the 
grand  jury,  if  it  wanted  to,  could  go  ahead  and  indict  him;  that 
he  lost  the  deed  and  did  not  know  what  became  of  it. 

Cross-examined,  the  witness  said  that  a  short  time  after  the 
suit  of  the  Piedras  heirs  was  filed  against  defendant,  the  defend- 
ant retained  him  to  file  an  answer  to  prevent  default,  and  in  the 
course  of  the  conversation  said  that  he  was  expecting  to  receive 
a  paper  that  would  perfect  his  title  to  the  land.  He  did  not  say 
from  where  he  was  expecting  the  paper.  Witness  offered  Morin 
one  hundred  dollars  in  compromise  for  the  land,  which  he 
thought  was  about  the  value  of  the  half  interest  claimed  for  the 
heirs.  Morin  refused  the  offer,  demanded  a  thousand,  and  said 
that  he  would  not  take  a  thousand  after  the  grand  jury  indicted 
the  defendant  for  stealing  or  forging  the  deed.  Witness  reported 
to  defendant,  and  defendant  said:  ''If  he  wants  to  indict  me, 
let  him  go  ahead;  I  will  pay  no  more." 

Narciso  Leal  testified,  for  the  State,  that  he  first  heard  of  this 
case  about  ten  days  before  this  trial.  Witness  knew  that  the 
land  which  figures  in  this  case  was  sold  by  his  brother  Guada- 
lupe to  the  defendant.  Witness  heard,  when  his  brother  bought 
the  land,  that  supposed  heirs  would  eventually  attack  the  title. 
The  witness  knew  Anastacio  Camargo  in  his  life  time.  He  died 
in  1872  or  1873.  Witness  also  knew  his  wife  Rosa,  who  after- 
wards married  Molino,  but  did  not  know  whether  or  not  she  iwas 
still  living.  Camargo  was  not  living  when  his  wife  sold  the  land 
to  the  witness's  brother.  The  witness  had  never  seen  a  deed  or 
will  conveying  the  land  in  question  to  Mrs.  Rosa  Camargo. 

Captain  Philip  Shardien,  city  marshal  of  San  Antonio,  testified 
for  the  State,  that  the  defendant  came  to  him  some  months  before 
this  trial  and  spoke  to  him  about  some  paper  he  had  lost,  which 
he  said  was  of  no  value  to  any  one.  He  asked  witness  to  look 
out  for  it.  As  defendant  said  the  paper  was  of  no  value,  witness 
paid  no  attention  to  his  request. 
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The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Waelder  it  Upson  filed  an  able  brief  and  argument  for  the 
appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

HuBT,  Judge.  This  is  a  conviction  for  the  theft  of  a  filed 
paper,  a  deed.  It  appears  from  the  record  that  one  Anastacio 
Camargo  once  owned  a  certain  lot  or  parcel  of  land  in  the  city 
of  San  Antonio;  that  his  wife,  Rosa  Camargo,  sold  this  lot  to 
one  Leal,  and  that  Leal  sold  to  Witte,  the  defendant;  that  Anas- 
tacio Camargo  had  adopted  children,  and  that  they  were  suing 
Witte  for  one  half  interest  in  the  lot  of  land;  that  there  was  no 
transfer  from  Anastacio  Camargo  to  his  wife,  Rosa,  known  to 
Witte,  before  the  third  day  of  June,  1885;  that  on  that  date  the 
county  clerk  of  Bexar  county,  Mr.  Thad.  Smith,  received  a  letter 
purporting  to  be  from  Adolph  Vidal,  from  the  city  of  San  Anto- 
nio, containing  a  deed  from  Anastacio  Camargo  to  his  wife, 
Rosa.     The  letter  reads  as  follows: 

"  San  Antonio,  June  2,  1885. 
''Thad.  W.Smith: 

"My  Dear  Sir: — This  was  handed  to  me  by  Senor  Mateo,  with 
two  dollars.  On  account  of  pressure  of  time  I  send  it  to  you  by 
maiL  Please  record  and  return  at  once  to  Senor  C.  C.  Mateo, 
Monterey,  Mexico. 

' '  Yours  truly,  Adolph  Vidal.  " 

Smith  neither  knew  Mateo,  nor  the  handwriting  of  the  letter, 
or  that  on  the  enyelope. 

This  deed  seemed  to  have  been  copied  from  a  form.  The  body 
of  the  deed  and  the  form  for  acknowledgment  were  in  the  same 
handwriting.  The  signature  of  the  grantor  and  that  of  the 
notary  were  in  different  handwriting.  The  deed  was  dated  Oc- 
tober 10,  1881. 

Within  about  half  an  hour  after  Smith  received  the  letter  con- 
taining the  deed,  Witte  came  into  his  office.  Smith  hailed  him, 
and  said:  "Come  in  here;  here  is  something  you  have  been 
looking  for  for  several  years."  Smith  then  showed  him  the  deed 
and  he  proceeded  to  examine  it.  Bererra,  Smith  and  Witte  were 
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present.  Witte  seemed  surprised.  Smith  showed  him  the  letter 
also.  The  deed  was  examined  by  Bererra,  Smith  and  Witte.  It 
seemed  to  be  too  new  for  its  date.  Smith  compared  the  acknowl- 
edgment of  the  deed  with  the  notarial  docket  and  protest  book . 
of  Julius  Hoyer,  before  whom  the  deed  purported  to  be  acknowl- 
edged, and  compared  them  with  the  signature  and  seal.  The 
signature  appeared  as  near  exact  as  could  be.  Hoyer  had  a  pe- 
culiar signature.  The  seal  differed.  Witte  said  he  expected 
something  of  the  kind,  ''  but  thought  it  was  a  will;"  that  he  had 
been  told  by  Rosenheimer  and  others  that  there  was  a  will 
Smith  had  been  told  there  was  a  will,  and  was  surprised  as  well 
as  Witte  when  he  saw  the  deed. 

The  acknowldgement  was  in  proper  form.  Smith  told  Witte 
that  it  looked  suspicious.  Witte  said  it  looked  peculiar.  Witte 
then  left.  The  seal  on  the  deed  differed  from  Hoyer's  seal,  in 
that  it  had  the  word  ^'  Texas"  around  the  margin  of  the  seal  in- 
stead of  around  the  points  of  the  star.  There  were  two  kinds 
of  seals  used  at  the  time.  Smith  examined  one  of  Hoyer's  of 
same  date  as  that  of  the  deed,  and  it  differed  from  the  one  used 
on  the  deed.  Smith  showed  defendant  the  letter  that  accompa- 
nied the  deed.  He  said  he  had  been  looking  for  some  evidence 
from  Mexico  to  show  that  Anastacio  Camargo  had  made  a  will 
in  favor  of  his  wife. 

In  the  afternoon  Witte  came  back  and  said  he  did  not  know 
C.  C.  Mateo.  Smith  was  born  in  San  Antonio,  and  was  twenty- 
eight  years  of  age,  and  did  not  know  any  other  Adolph  Vidal 
than  the  one  here  as  a  witness.  Smith  told  Witte  that  he  would 
record  the  deed  and  send  it  to  Mateo,  in  Monterey,  Mexico.  The 
next  morning,  when  Smith  was  coming  to  the  oflSce,  he  met 
Witte  at  the  Presbyterian  church,  on  Houston  street.  Witte 
said  to  him  that  he  would  like  to  get  the  deed;  that  he  wanted  it 
to  show  to  his  attorneys,  Breneman  &  Bergstrom,  or  that  they 
wanted  to  see  it  (Smith  does  not  remember  which).  Witte  said: 
''I  have  a  case  in  justice  Neuendorfs  court  at  nine  o'clock  this 
morning.  My  attorneys  are  in  the  case,  and  that  he  had  to  go 
to  South  Flores  street  to  see  a  witness  in  this  case,  and  would 
leave  the  deed  with  Breneman  &  Bergstrom,  and  bring  to  you 
when  he  came  back."  When  Smith  reached  his  oflSce,  his  deputy 
was  about  to  record  the  deed,  and  he.  Smith,  asked  Witte  to  wait 
an  hour  and  the  deed  would  be  recorded.  He  said  no;  he  would 
like  to  take  it  with  him,  as  he  did  not  know  when  his  attorneys 
would  get  through  with  the  case;  that  he  would  bring  the  deed 
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back  within  half  an  hour.  Smith  told  him  that  if  he  would 
bring  it  back  within  half  an  hour  he  could  take  it,  and  handed 
him  the  deed.  Witte  left  and  returned  in  half  an  hour,  very 
much  excited,  and  said:  "You  may  kill  me  or  do  what  you 
please  with  me,  but  I  have  lost  that  deed,  and  I  must  have 
dropped  it  at  Chavez's  house  when  I  pulled  out  papers  to  show 
witness,  or  I  lost  it  in  the  car.  What  must  I  do  about  it?" 
Smith  told  him  to  go  and  see  Captain  Shardein,  and  to  tell  Colo- 
nel Belknap  to  instruct  the  street  car  drivers  to  be  on  the  look 
out  for  it.  Witte  said  he  would  do  so.  He  spoke  of  advertising 
in  the  papers.  He  went  away,  saying  he  would  see  Shardien 
and  Hughes.  Witte  told  Smith  afterwards  that  he  had  spoken 
to  Shardein  and  Hughes  several  times,  and  that  he  had  made 
thorough  search.  Neither  Bergstrom  nor  Breneman  had  spoken 
to  defendant  about  the  deed. 

Mr.  Adolph  Vidal,  spoken  of  by  Smith,  was  a  witness,  and 
swears  that  "he  was  born  in  San  Antonio;  that  he  knew  no 
one  in  this  State  named  Adolph  Vidal  but  himself,  and  that  he 
never  saw  the  letter  before;"  i.  e.,  the  letter  shown  to  him,  the 
letter  which  was  sent  to  Smith  and  contained  the  deed.  '*  There 
might  be  other  Adolph  Vidals  in  the  State,  or  in  Mexico." 

Joe  Lk  Morin  testified  ''that  he  was  representing  the  suit  of 
the  heirs  against  Witte  for  the  one-half  interest  of  the  lot  of 
land;  that  he  had  known  defendant  for  three  years."  This  wit- 
ness says  that  **I  had  several  interviews  with  defendant  in  ref- 
erence to  the  deed  from  Anastacio  Camargo  to  his  wife  after 
the  suit  against  Witte  was  filed.  Every  time  he  met  me  he 
spoke  of  a  compromise.  On  one  particular  occasion,  some  time 
in  May  last,  I  spoke  to  Witte  and  said:  "I  understand  you  want 
to  compromise."  He  said:  '*  Yes,  but  I  have  found  and  have  in 
my  possession  a  deed  from  Anastacio  Camargo  to  his  wife, 
which  of  course  revokes  the  adoption  and  throws  you  out 
entirely;  therefore,  you  have  no  right  to  the  land,  and  hereafter 
I  want  nothing  more  to  do  with  you  about  this  affair.  If  you 
don't  want  to  believe  it,  go  to  the  records  and  you  will  find  it 
there."  Witness  Morin  went  to  the  clerk's  office  and  searched 
through  the  records  but  found  nothing;  he  spoke  to  the  clerk 
about  it.  Morin  saw  defendant  in  September,  1885.  Witte  said 
to  him:  ''The  matter  is  so  small  I  have  concluded  to  compro- 
mise; meet  me  at  Breneman  &;  Bergstrom's  office  and  I  will  set- 
tle with  you.    .But  don't  tell  any  one  of  the  conversation  we 
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have  had  before  of  this  matter."    The  parties  met  at  the  office, 
but  failed  to  settle  the  matter  or  compromise. 

We  have  been  thus  particular  in  giving  the  important  facts 
in  this  case,  for  the  purpose  of  developing  the  only  theory  upon 
which  the  State,  as  we  think,  can  legally  rely  for  a  conviction. 
Before  stating  this  theory  let  us  examine  the  law  under  which 
this  prosecution  is  had.  It  is  found  in  Article  741,  Penal  Code. 
It  provides  that  if  any  person  shall  take  and  carry  away  file 
papers  from  any  clerk's  office  with  intent  to  destroy,  suppress, 
alter  or  conceal,  or  in  any  wise  dispose  of  the  same,  so  as  to  pre- 
vent the  lawful  use  of  such  file  paper,  he  shall  be  deemed  guilty 
of  theft,  and  punished  by  imprisonment  in  the  penitentiary  not 
less  than  three  nor  more  than  seven  vears. 

It  will  be  seen  from  this  statute  that  the  taking  and  conveying 
away  of  the  paper  must  be  with  a  double  intent :  First.  To  de- 
stroy, suppress,  alter,  conceal  or  in  any  wise  dispose  of  such 
paper.  Now  ordinarily  the  lawful  use  of  the  paper,  with  the 
ultimate  intent  to  prevent  the  lawful  use  of  the  paper  in  this  case, 
it  being  a  deed  to  land,  would  be  to  prove  that  the  title  to  the 
lot,  or  parcel  of  land  therein  described,  had  passed  from  the 
grantor,  Anastacio  Camargo,  to  his  wife,  Rosa.  This  being  the 
case,  and  as  the  record  fails  to  show  that  any  other  person 
save  the  defendant  was  interested  in  preserving  the  deed,  it  cer- 
tainly was  not  his  intention  to  prevent  this  use  being  made  of  the 
deed,  for  it  inured  to  his  benefit  alone.  It  was  the  missing  link 
in  the  chain  of  title,  and  with  this  deed  he  would,  so  far  as  this 
record  shows,  have  defeated  the  suit  of  the  heirs  of  Camarg^o,  who 
were  then  suing  him  for  the  lot  of  land  mentioned  in  the  deed. 

But  is  this  the  only  lawful  use  to  which  the  paper  (the  deed)  could 
be  applied  in  the  meaning  of  the  statute  ?  We  think  not,  for 
the  language  of  the  statute  is  quite  comprehensive — any  lawful 
use.  Believing,  therefore,  that  the  prosecution  was  not  confined 
to  the  ordinary  use  of  such  a  paper,  the  following  theory  must 
have  been  adopted,  to- wit:  that  Witte  himself,  or  by  another, 
had  forged  the  deed,  and  fearing  detection,  stole  the  deed,  and 
destroyed  it,  with  intent  to  prevent  its  being  used  in  a  prosecu- 
tion against  him  for  the  forgery;  that  the  deed  contained  upon 
its  face  evidence  of  being  forged,  or  at  least  would  be  made  the 
basis  of  a  charge  of  forgery,  and  that  by  its  destruction,  or  for 
the  want  of  it  in  a  prosecution  for  the  forgery,  the  State  would 
fail  to  establish  his  guilt,  or  at  least  the  proof  of  guilt  would  be 
rendered  much  more  difficult. 
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As  above  stated,  this  being  the  only  theory  upon  which,  under 
the  facts  of  this  case,  a  conviction  could  possibly  be  had,  two 
questions  present  themselves.  First.  Was  it  not  necessary  for 
the  indictment  to  allege  the  lawful  use  of  the  deed  which  de- 
fendant intended  to  prevent  by  its  destruction?  As  a  deed  can 
be  lawfully  used  in  a  variety  of  ways,  and  for  a  great  many  pur- 
poses besides  as  evidence  of  title,  or  that  title  passed  from  one 
person  to  another,  we  think  the  indictment  should  set  forth  the 
lawful  use  sought  to  be  prevented  by  the  defendant.  If  this 
proposition  is  not  correct,  then  we  are  clearly  of  the  opinion  that 
the  State  should  be  confined  to  the  ordinary  use  to  which  a  deed 
to  land  is  put,  to- wit,  to  prove  title  to  land  therein  conveyed. 

Second.  Conceding  that  the  statute  is  broad  enough  to  em- 
brace the  use  of  a  deed  to  prove  its  forgery,  was  this  issue  sub- 
mitted to  the  jury  by  the  charge  of  the  court?  Were  they,  in 
substance,  told  that  if  they  believed  beyond  a  reasonable  doubt 
that  if  defendant  took  and  carried  away  the  deed,  and  destroyed 
it  for  the  purpose  of  preventing  its  use  in  evidence  in  a  case  of 
an  apprehended  prosecution  for  its  forgery,  they  should  find  him 
guilty?  Not  so.  In  fact,  this  appellant  has  been  convicted  upon 
a  theory  not  presented  in  the  charge  of  the  court;  and  the  only 
theory,  if  alleged  and  properly  presented  by  the  charge,  upon 
which,  under  the  facts  of  this  case,  he  could  possibly  be  legally 
convicted.  How  do  we  know  that  the  jury  would  have  convicted 
appellant  if  they  had  been  informed  what  should  be  proven  in 
order  to  convict. 

We  believe  that,  under  the  peculiar  facts  of  this  case,  the 
indictment  should  have  alleged  the  particular  use  of  the  deed 
which  was  intended  to  be  prevented  by  its  destruction  by  defend- 
ant; or  that'  the  State  should  have  been  confined  to  the  proof 
that  defendant  intended  to  prevent  its  ordinary  use,  to- wit:  that 
of  being  used  for  the  purpose  of  proving  title  to  the  land  therein 
conveyed.  This  being  the  usual  and  ordinary  use  made  of  deeds 
to  land,  the  defendant  had  the  right  to  presume  from  the  allega- 
tion in  the  indictment  'Hhat  he  intended  to  prevent  its  lawful 
use,"  that  this  was  what  was  meant  by  said  allegation, — and  if 
the  prosecution  intended  to  rely  upon  the  fact  that  appellant 
intended  to  prevent  any  other  lawful  use  of  said  deed,  the  indict- 
ment should  have  alleged  the  facts, — set  forth  the  particular  use 
of  the  deed  which  defendant  by  destroying  the  deed  intended  to 
prevent;  otherwise,  defendant  would  not  be  informed  in  plain 
language  of  the  nature  of  the  accusation  against  him,  but  would 
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be  deceived,  because  he  would  naturally  infer  from  the  allega- 
tion ''to  prevent  its  lawful  use"  that  he  was  charged  with 
intending  to  prevent  the  deed  being  used  as  evidence  of  title  to 
land  and  nothing  more. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  March  23,  1886. 
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Jim  Smith  v.  The  State. 

1.  Thbft— Indictment— CoirsBNT.— The  indlotment  chargos  the  appellant 

with  the  theft  of  five  hea.l  of  cattle,  the  property  of  £.  M.  T..  and  of 
eight  head  of  cattle,  the  property  of  W.  A.T.,  and  avers  the  non-ooiweDt 
of  the  owners  as  follows:  ''Without  the  consent  of  the  said  owners." 
Beld^  that  a  joint  possession  and  ownership  not  being  charged,  the  alle- 
gation of  ownership  is  sufSoient. 

2.  Same— EviBBNCB— Conspiracy.— It  is  immaterial  at  what  time  one 
charged  as  a  member  of  a  conspiracy  to  commit  crime  is  shown  to  have 
entered  the  conspiracy.  Every  one  who  enters  into  a  common  parpose 
or  design  is  deemed  a  party  to  every  act  which  had  before  been  done  by 
the  others,  and  a  party  to  every  act  which  may  afterwards  be  done  by 
any  of  the  others  in  furtherance  of  the  common  design.  If,  therefore,  an 
accused  be  shown  to  have  entered  into  a  conspiracy  to  commit  crime,  at 
any  time  before  the  consummation  of  the  crime,  each  and  every  act  and 
declaration  made  in  furtherance  of  the  common  design  is  competent  evi- 
dence against  him.  See  the  opinion  in  extent  for  evidence  TMld  admis- 
sible under  the  rule. 

8.  Same. — Note  also  that  the  same  evidence  is  Tield  admissible  even  in  the 
absence  of  a  conspiracy,  as  tending  to  inculpate  the  accused  with  the 
fraudulent  intent  with  which  another  party  to  the  theft  procured  the 
actual  talcing  of  the  alleged  stolen  property.  See  the  opinion  in  extemo 
on  the  whole  question. 

4.  Same.— In  the  ca^e  of  Jones  v.  The  State,  14  Texas  Ck>urt  of  Appeals,  85,  a 
rule  of  evidence  is  correctly  stated  as  follows :  *'  When  necessary  to  estab- 
lish,identity  in  developing  the  r6«  gestae,  or  in  making  out  the  guilt  of  the 
accused  by  circumstances  connected  with  the  alleged  theft,  or  to  explain 
the  intent  with  which  the  accused  acted  with  respect  to  the  property  for 
the  theft  of  which  he  was  being  tried,  it  was  competent  for  the  State  to 
prove  that  other  property  was  stolen  at  or  about  the  same  time  and  in 
the  saiue  neighborhood  from  which  the  property  in  question  was  stolen, 
and  that  this  other  property  was  found  in  possession  of  the  defendant 
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when  arrested  for  the  theft  of  the  property  for  whioh  he  was  on  trial.  ^ 
See  the  original  opinion  for  evidence  ?i$ld  not  to  oome  within  the  pnrview 
of  the  rale,  and  for  that  reason  to  have  heen  erroneously  admitted.  Bat 
see  the  subseqaent  opinion  of  Willson,  Judge,  sustaining  the  motion  for 
rehearing,  and  holding  the  evidence  competent  under  the  rule. 

Appeal  from  the  District  Court  of  Erath.  Tried  below  before 
the  Hon.  T.  L.  Nugent. 

This  is  one  of  the  series  of  convictions  had  under  an  indict- 
ment chargiug  the  appellant,  and  Dave  Smith,  M.  M.  Smith, 
Tom  Saunders,  Frank  Saunders  and  Bud  Taylor  with  theft  of 
cattle,  the  property  in  separate  parts  of  E.  M.  Trammell  and 
W.  A.  Trammell.  The  punishment  assessed  against  the  appel* 
lant  was  a  term  of  three  years  in  the  penitentiary.  The  facts 
proved  upon  this  trial  were  essentially  the  same  as  those  proved 
on  the  trial  of  M.  M.  Smith,  the  report  of  which  case,  on  page  107 
of  this  volume,  sets  out  the  evidence  in  full. 

C.  K.  Bell  and  Lee  Young  filed  an  able  brief  and  argument  for 
the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  The  indictment  charges,  inter  alios^  that 
defendant  took  five  head  of  cattle  from  the  possession  of  Eugene 
W.  Trammell,  their  owner,  and  eight  head  of  cattle  from  the 
possession  of  W.  A.  Trammell.  It  seems  that  Eugene  W. 
Trammell  was  in  possession  of  and  owned  five  head  of  cattle; 
that  W.  A.  Trammell  was  in  possession  of  and  owned  eight 
head,  and  that,  when  taken,  they  were  running  together  and 
were  taken  at  the  same  time. 

The  indictment  alleged  possession  of,  and  ownership  to,  the 
five  |head  in  Eugene  W.  Trammell,  and  a  similar  allegation 
with  reference  to  the  eight  head,  to-wit,  that  they  were  taken 
from  the  possession  of,  and  were  owned  by,  W.  A.  Trammell. 
The  allegation  of  the  want  of  consent  is  as  follows:  '' Without 
the  consent  of  the  said  owners." 

It  is  urged  by  counsel  for  defendant  that  this  is  not  sufficient, 
because  each  owner's  consent  is  not  denied.  This  criticism  is 
just;  but,  under  the  allegations  of  this  indictment,  is  it  essential 
to  the  sufficiency  of  the  indictment  for  the  consent  of  each,  to 
the  taking  of  all  the  cattle,  to  be  denied?    It  is  not  alleged  that 
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Eugene  W.  Trammell  owned,  controlled,  or  had  possession  of 
the  eight  head  of  cattle;  nor  is  it  alleged  that  W.  A.  Trammell 
managed,  controlled,  or  had  possession  of  the  five  head.  There 
was  no  authority  in  Eugene  W.  to  give  defendant,  or  any  one 
else,  his  consent  to  take  the  eight  head,  or  any  part  thereof. 
The  fact  that  they  were  running  together,  when  taken,  certainly 
would  confer  no  such  authority.  These  observations  apply  with 
equal  force  to  the  authority  of  W.  A.  to  give  consent  to  the  tak- 
ing of  the  five  head,  the  property  of  Eugene.  This  is  not  a  case 
in  which  there  is  joint  possession  or  ownership. 

Over  objection  of  defendant  the  court  admitted  in  evidence  a 
conversation  between  M.  M.  Smith  and  one  Kenyon.  By  the 
record  it  appears  that  Dave  and  Jim  Smith  started  from  their 
houses,  near  Poolville,  in  Parker  county,  coming  after  the  cattle; 
that  the  witness  Eenyon  stayed  all  night  at  the  house  of  M.  M. 
Smith,  for  whom  he  was  at  work  digging  a  well,  and  that,  on  the 
following  morning  at  the  cow  pen,  this  being  about  ten  or  twelve 
days  from  the  time  when  Dave  and  Jim  started  for  the  cattle,  in 
the  presence  of  the  witness  P.  J.  Morris,  and  the  wife  of  M.  M. 
Smith,  there  being  in  said  pen  three  cows  and  calves,  Kenyon- 
remarked  to  M.  M.  Smith  that  he  had  one  good  cow,  to  which 
Smith  replied  that  one  of  the  cows  was  his  own,  and  that  the 
other  two  were  estrays,  but  that  he  knew  the  men  who  owned 
them,  and  that  he  could  buy  them;  that  the  owner  of  said  cows 
was  up  in  the  spring  and  offered  them  to  him  for  thirty  dollars. 
To  this  Kenyon  replied  that  it  was  cheap,  and  that  he  (Smith) 
ought  to  have  bought  them.  To  this  Smith  replied  that  he  would 
buy  them  in  the  fall.  Smith  then  said  he  had  a  bunch  of  cattle 
out  west  in  which  there  were  thirty  two  or  thirty  three  head,  but 
did  not  say  in  what  county  they  were.  Kenyon  asked:  "Are 
you  not  afraid  that  they  will  be  stolen  or  stray  off?"  and  asked 
Smith  if  he  had  any  one  looking  after  them.  To  this  Smith  re- 
plied that  he  "only  paid  for  what  he  got."  Defendant  was  not 
present  at  this  conversation.  Counsel  objected:  1.  Because 
irrelevant  and  calculated  to  prejudice  his  case  with  the  jury. 
2.  That  the  declarations  of  M.  M.  Smith  were  not,  and  could  not 
have  been  in  furtherance  of  a  conspiracy  between  himself  and 
defendant  to  steal  said  cattle. 

In  his  explanation  appended  to  the  bill  the  learned  judge  says: 
"  That  part  of  the  evidence  which  relates  to  there  being  two 
stray  cows  in  the  pen  was  excluded.  The  only  part  of  said  con- 
versation admitted  referred  to  M.  M.  Smith's  owning  a  bunch  of 
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cattle  out  west,  of  thirty  two  or  thirty  three  head.  The  testi- 
mony actually  admitted  was  expressly  confined  to  the  issue  of 
intent  of  M.  M.  Smith,  or  conspiracy  between  him  and  Bud  Tay- 
lor, and  it  was  so  expressly  limited  at  the  time  it  was  admitted." 

The  second  bill  of  exceptions  presents  very  nearly,  if  not  pre- 
cisely, the  same  question.  It  appears  that  P.  J.  Morris  and  Ken- 
yon  were  digging  a  well  for  M.  M,  Smith,  and  that  on .  Friday 
before  Sunday,  July  12,  the  men  Dave  and  Jim  Smith  started  for 
the  cattle.  A  conversation  occurred  between  Morris,  Kenyon 
and  M.  M.  Smith.  The  substance  of  it  was  that  Smith  asked 
Morris  to  lend  him  his  horse  to  ride  about  a  week  to  get  a  bunch 
of  cattle  he  had  out  west  in  Erath  county.  Morris  agreed  to  and 
did  lend  him  the  horse,  which  was  a  sorrel.  Smith  said  he  and 
Dave  Smith  were  going  after  the  cattle.  A  discussion  then  arose 
as  to  the  direction  of  Erath  county  from  the  parties,  they  being 
near  Poolville,  in  the  northern  part  of  Parker,  near  Wise  county, 
Morris  remarked  that  Erath  was  not  west,  but  south  of  west, 
from  where  they  were,  and  that  Palo  Pinto  and  Stephens  coun- 
ties were  west.  Smith  then  said  there  were  thirteen,  fourteen 
or  fifteen  head  of  the  cattle,  and  in  reply  to  the  remarks  about 
the  counties  of  Palo  Pinto  and  Stephens  being  west,  remarked: 
"Stephens,  by  God !  that  is  where  they  are."  To  all  of  which 
the  defendant  objected  upon  the  grounds  stated  in  the  first  bill, 
and  the  same  explanation  is  given  by  the  judge  as  to  the  first  bill. 

It  appears  from  the  third  bill  that  the  State  proved  by  Morris 
and  Kenyon  that  they  began  digging  the  well  for  Smith  in  the 
latter  part  of  June,  1885,  or  the  first  part  of  July,  and  that  dur- 
ing the  first  week  of  their  employment,  Bud  Taylor  came  to 
Smith's,  and  that  Smith  and  Taylor  went  away  from  the  well  to 
a  shade,  and  there  engaged  in  a  private  conversation,  which  was 
not  heard^  by  Morris  or  Kenyon,  and  that  a  few  days  after  this, 
and  before  Smith  borrowed  Morris's  horse.  Bud  Taylor  came  a 
second  time,  and  he  and  Smith  again  went  to  the  shade  of  a  tree 
and  had  another  private  conversation;  that  while  they  were  thus 
engaged,  Morris  and  Kenyon  went  to  the  house  for  their  dinner, 
and  when  they  returned  to  the  well  they  met  Smith  and  Taylor 
going  to  the  house.  We  are  informed  by  the  learned  judge  that 
this  testimony  was  admitted  expressly  on  the  question  of  con- 
spiracy between  M.  M.  Smith  and  Taylor. 

The  fourth  bill  informs  us  that  the  State  proved  by  the  witness 
James  Lentz  that  he  and  Bud  Taylor  were  at  work  on  the  farm 
of  Henry  Lentz,  near  Poolville,  chopping  cotton,  on  the  third  of 
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July,  1885;  that  Bud  Taylor  asked  witness  if  he  had  ever  **  pulled 
anything."  To  this  Lentz  replied:  "Nothing  bigger  than  a 
watermelon."  Taylor  then  said  that  he  knew  where  there  was  a 
bunch  of  stray  cattle,  in  which  there  were  thirteen  head,  includ- 
ing one  cow  and  calf,  but  did  not  describe  the  other  cattle;  that 
Taylor  proposed  that  he  would  furnish  a  hand  with  whom  Lentz 
should  go  and  get  the  cattle  and  drive  them  to  Cartersville  prairie, 
and  that  there  he  would  meet  him  with  a  lot  of  his  own  cattle, 
and  drive  them  to  Port  Worth,  sell  them  and  divide  the  money. 
Lentz  replied  that  he  would  not  do  so.  This  evidence  was  also 
admitted  for  the  purpose,  expressly  stated  at  the  time,  of  show- 
ing a  conspiracy  between  M.  M.-  Smith  and  Bud  Taylor. 

The  fifth  bill  complains  that  the  State  proved  by  Johil  Quyger 
that  at  some  time  between  June  1,  1885,  and  the  middle  of  said 
month  he  saw  Bud  Taylor  and  Tom  Saunders  together  back  of 
Mrs.  Saunders*s  farm,  in  Erath  county;  that  Guyger,  George 
Lidia,  Tom  Saunders  and  Bud  Taylor  were  present.  Guyger 
did  not  then  know  Taylor.  That  Tom  Saunders  called  him 
"Bud,"  and  he  said  he  was  looking  for  some  cattle.  Two  or 
three  days  after  Guyger  first  met  Taylor  in  June,  he,  Taylor, 
went  to  Guyger's  house,  which  is  near  that  of  Saunders,  and 
said  he  had  spent  the  night  with  Tom  Saunders,  and  that  he  was 
looking  for  a  bunch  of  stray  cattle  that  belonged  to  bim.  He 
described  them  as  being  branded  SD,  and  said  there  were  other 
brands  upon  thbm,  witness  thought  TW  and  x®>  but  was  not 
positive.  Taylor  said  that  the  SD  was  the  holding  brand,  and 
did  not  describe  them  by  flesh  marks.  He,  Taylor,  said  that 
Tom  Saunders  had  told  him  the  cattle  ran  around  there.  The 
same  objection  was  urged  in  this  as  was  urged  in  the  first  bill. 
To  this  bill  there  is  appended  the  following  by  the  learned  trial 
judge:  "The  witness  locates  th(  alleged  conversation  at  about 
the  middle  of  June,  1885.  It  was  further  shown  that  witness 
and  Tom  Saunders  at  that  time  lived  in  Erath  county,  near  the 
range  where  the  cattle  charged  to  have  been  stolen  were  run- 
ning, and  that  it  was  in  that  neighborhood  that  he  saw  Bud 
Taylor  and  heard  the  declaration  made  by  him  as  stated  above." 

From  the  sixth  bill  it  appears  that  the  witness  Guyger  testi- 
fied, over  defendant's  objection,  as  follows:  "In  Big  Valley, 
Parker  county,  about  a  quarter  of  a  mile  west  from  Buckner's 
crossing  on  the  Brazos  river,  on  July  16,  1885,  a  little  after 
twelve  o'clock  m.,  he  was  at  the  house  of  Mr.  James  Barker, 
which  was  about  twenty-five  steps  from  the  Stephensville,  Mor- 
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gan's  mill  and  Weatherford  public  road,  and  saw  a  couple  of 
men  driving  a  bunch  of  from  ten  to  fifteen  cattle  in  the  direc- 
tion of  Weatherford,  on  said  road;  that  he  knew  both  of  the 
men  well;  that  one  was  Tom  Saunders  and  the  other  was  Willis 
Brooks;  that  Tom  Saunders  lives  about  five  and  one-half  miles 
from  the  house  of  the  State's  witness,  Sweet,  and  that  Brooks 
lives  about  the  same  distance  from  Sweet's  as  he  from  witness; 
that  prior  to  this  date,  July  16, 1885,  Brooks  had  been  away  from 
bis  house  for  some  time.  Appellant  objected  '^because  he  was 
not  in  any  way  shown  to  be  connected  with  the  cattle  described 
by  witness  Guyger,  nor  with  said  transactions,  nor  with  Saun- 
ders or  Brooks;  that  said  testimony  was  irrelevant,  calculated 
to  prejudice  him  with  the  jury,  and  relates  to  another  and  dif- 
ferent offense  from  the  one  with  which  he  is  charged." 

To  this  bill  there  is  also  an  explanation.  The  learned  judge 
says:  *' There  was  no  objection  at  the  time  to  the  evidence  re- 
lating to  Brooks  having  been  away  from  his  house.  That  which 
the  defendant  did  really  object  to,  was  the  general  testimony  of 
the  witness  that  he  saw  the  bunch  of  ten  to  fifteen  cattle  at  the 
time  and  place  stated,  in  charge  of  Tom  Saunders  and  Willis 
Brooks,  which  were  being  driven  in  the  direction  of  Weather- 
ford from  the  direction  of  Morgan's  mill.  This  was  on  the  six- 
teenth day  of  July,  1885.  It  had  been  shown  that  defendant, 
Dave  Smith  and  Tom  Saunders  were  seen  about  the  middle 
of  this  month,  at  about  twelve  o'clock  in  the  day,  by  Wesley,  in 
charge  of  twenty -five  or  thirty-five  cattle,  going  in  the  direction 
of  Weatherford,  along  the  same  road  and  only  about  a  half 
mile  from  the  same  place,  at  which  witness  saw  Saunders  and 
Brooks,  a  part  of  which  cattle  were  clearly  identified  as  the  cat- 
tle taken  from  the  range  near  Sweet's  by  defendant,  Dave  Smith 
and  Tom  and  Frank  Saunders.  The  herd  of  twelve  or  thirteen 
cattle  with  which  these  parties  started  from  Sweet  s  in  the  direc- 
tion of  Weatherford,  had,  when  seen  by  Wesley,  grown  to  a 
herd  of  twenty-five  to  thirty-five.  This  increase  in  the  size  of 
the  herd  was  thus  accounted  for  by  Guyger's  testimony,  and 
seemed  to  me  (the  judge)  admissible,  both  on  the  question  of 
knowledge,  and  to  identify  the  transaction  by  developing  the 
res  gestoR." 

We  will  treat  of  the  questions  presented  in  the  first,  second, 
third,  fourth  and  fifth  bills  of  exception  together,  for  they  pre- 
sent the  same  matters.  Were  the  conversations  and  statements 
— the  facts  shown  to  have  been  proven  by  these  bills — competent 
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evidence  for  the  purpose  to  which  they  were  expressly  limited 
by  the  court,  at  the  time  of  the  admission,  as  well  as  by  the 
charge  of  the  court?    We  think  so. 

The  theory  of  the  State  appears  evident  when  we  look  to  the 
statement  of  facts.  It  is  that  M.  M.  Smith  intended  to  capture 
this  bunch  of  cattle;  that  for  weeks  he  was  engaged  in  manu- 
facturing evidence  to  support  a  claim  to  them;  that  after  he  had 
succeeded  (eus  he  thought)  in  building  up  a  title  to  the  same, 
being  aided  by  Bud  Taylor,  he  sent  the  defendant,  with  Dave 
Smith  and  others,  to  Erath  county  to  bring  these  cattle  to  his 
house,  from  thence  to  be  taken  by  him  to  Fort  Worth,  to  be  dis- 
posed of  to  his  and  his  co-conspirators'  benefit;  that  M.  M.,  Jim 
and  Dave  Smith  and  Bud  Taylor  were  co-conspirators,  each 
entering,  perhaps,  into  the  conspiracy  at  different  times,  but 
each  responsible  for  the  acts  of  each  and  all.  Now,  it  is  con- 
tended by  appellant,  that  as  there  is  no  proof  that  defendant 
was  a  member  of  the  conspiracy  at  the  time  these  acts  and 
declarations  were  done  and  made,  therefore  these  acts  and 
declarations  of  M.  M.  Smith  and  Bud  Taylor  are  not  admissible 
against  him. 

Upon  this  subject  Mr.  Greonleaf  says:  "It  makes  no  differ- 
ence at  what  time  any  one  entered  the  conspiracy.  Every  one 
who  does  enter  into  a  common  purpose  or  design  is  generally 
deemed,  in  law,  a  party  to  every  act  which  had  before  been  done 
by  the  others,  and  a  party  to  every  act  which  may  afterwards 
be  done  by  any  of  the  others  in  furtherance  of  the  common 
design."  (1  Qreenl.  Ev.,  sec.  111.)  If,  therefore,  appellant 
entered  into  the  conspiracy  at  any  time  before  consummation, 
each  and  every  act  and  declaration  made  in  pursuance  of  the 
common  design  is  competent  evidence  against  him.  But  (suppose 
there  was  no  conspiracy  between  Bud  Taylor  and  M.  M.  Smith, 
and  no  conspiracy  between  M.  M.  Smith  and  any  person,  at  the 
time  of  the  occurrence  of  the  acts,  or  when  the  declarations 
were  made.  Are  such  acts  and  declarations,  made  in  the  ab- 
sence of  a  conspiracy  with  any  person,  admissible?  We  think  so, 
for  if  M.  M.  Smith  intended  to  steal  or  have  the  cattle  stolen  br- 
others, certainly  the  State  might  prove  it,  and  by  connecting  the 
appellant  with  the  fraudulent  intent  of  M.  M.  Smith,  and  by 
showing  that  he  took  possession  of  the  cattle  in  pursuance  of 
this  fraudulent  intent,  and  with  knowledge  of  the  same,  hold 
him  guilty  of  theft.  This  fraudulent  intent  on  the  part  of  M. 
M.  Smith  was  attempted  to  be  shown  by  circumstances.    This 
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was  proper.  Let  us  suppose  that  M.  M.  Smith  had,  in  the  most 
positive  terms,  stated  that  he  was  engaged  in  fabricating  a  claim 
to  the  cattle;  that  he  intended  to  have  them  taken  by  others, 
and  that  he  would  dispose  of  them  to  their  joint  interest.  Would 
not  the  State  have  the  right  to  show  this?  Very  clearly,  to  our 
minds,  she  would. 

Again,  the  defense  in  this  case  rests  upon  the  theory  that  the 
defendant  was  ignorant  of  M.  M.  Smith's  fraudulent  intentions; 
that  he  acted  in  good  faith,  believing  that  M.  M.  Smith's  title  to 
the  cattle  was  just  and  legal.  Would  not  the  State  be  permitted 
to  prove  the  animus  furandi  of  M.  M.,  and  by  proving  M.  M.'s 
fraudulent  intent  to  the  knowledge  of  defendant,  hold  him  re- 
sponsible as  a  co-conspirator  and  convict  him  of  the  theft?  This 
seems  to  us  a  very  plain  proposition,  and  in  harmony  with  the 
simplest  rules  of  justice,  especially  where  considered  in  connec- 
tion with  the  fact  that  the  learned  judge  restricted  at  the  time, 
and  in  his  charge  to  the  jury,  these  acts  and  declarations  to  a 
particular  purpose,  to- wit,  to  show  the  intent  of  M.  M.  Smith,  or 
a  conspiracy  between  him  and  Taylor,  telling  the  jury  that  the 
declarations  of  defendant's  co-defendants  were  not  in  any  sense 
to  be  regarded  as  evidence  tending  to  show  in  any  degree  the 
guilt  of  the  defendant,  unless  the  other  evidence  shows,  beyond 
a  reasonable  doubt,  that  defendant  knew  of  such  common  de- 
sign or  agreement,  or  of  the  fraudulent  intent  of  M.  M.  Smith. 
By  this  charge  no  sensible  jury  could  hold  defendant  responsible 
for  the  acts  or  declarations  of  M.  M.  Smith  or  Biid  Taylor,  nor 
convict  defendant  upon  the  acts  and  declarations  of  M.  M. 
Smith  and  Taylor. 

By  this  charge  the  State  was  held  to  prove,  not  by  the  acts  and 
declarations  of  M.  M.  Smith  and  Bud  Taylor,  but  by  the  other 
evidence  in  the  case,  that  defendant  knew  of  the  conspiracy  be- 
tween M.  M.  Smith  and  Taylor,  or  that  he  knew  of  the  fraudu- 
lent intent  of  M.  M.  Smith,  in  order  to  convict  defendant.  Is  the 
proposition  enunciated  in  the  charge  correct  in  law  ?  If  A. 
fraudulently  intends  to  deprive  the  owner  of  his  stock,  and  B., 
with  knowledge  of  A.'s  intent,  takes  the  stock  from  the  posses- 
sion of  the  owner,  claiming  them  as  the  property  of  A.,  is  he  not 
in  every  sense  essentially  a  thief  ?    We  think  so. 

The  sixth  bill  presents  quite  a  different  question  from  that 
raised  in  those  already  considered.  From  this  bill  it  appears 
that  the  State  proved  that  Willis  Brooks  and  Tom  Saunders, 
about  the  same  time  that  defendant  and  others  took  the  cattle 
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in  question,  and  in  the  same  neighborhood,  were  seen  driving  a 
bunch  of  from  ten  to  fifteen  head  of  cattle  along  the  Weather- 
ford  road  towards  Weatherford,  and  from  the  direction  of  Mor- 
gang's  mill.  This  evidence  was  admitted  upon  the  ground  that  it 
identified  the  transaction,  and  because  defendant  was  seen  about 
the  same  time,  perhaps  the  same  day,  further  on  the  road  towards 
Weatherford,  in  company  with  other  parties  suiting  the  descrip- 
tion of  Saunders  and  Brooks,  with  a  herd  increased  from  thirteen 
to  twenty-five  or  thirty-five  head.  This  evidence  was  also  ad- 
mitted for  the  purpose  of  showing  a  guilty  intent  in  taking  the 
Trammell  cattle. 

This  is  as  strong  a  statement  for  the  State  as  the  facts  will  possi- 
bly warrant.  In  fact  it  assumes  that  defendant  and  Saunders 
and  Brooks  got  togetheVy  united  the  several  herds,  and  drove 
their  cattle  off  towards  Weatherford.  Now,  we  would  remark 
just  here  that  the  primary  facts  should  be  most  clearly  proved 
before  a  predicate  can  be  laid  for  an  inference.  This,  however, 
by  the  way. 

Let  us  concede  that  the  above  statement  is  authorized  by  the 
facts,  and  the  question  remains:  Was  the  evidence  competent? 
The  rule  upon  this  subject  is  as  follows:  It  is  competent  for  the 
State  to  prove  that  other  property  was  stolen  at  or  about  the 
same  time,  and  in  the  same  neighborhood  from  which  that  in 
question  was  stolen,  when  necessary  to  establish  identity  in  de- 
veloping the  res  gestae,  or  in  making  out  the  guilt  of  the  defend- 
ant by  circumstances  connected  with  the  alleged  theft,  or  to 
explain  the  intent  with  which  the  accused  acted  with  respect  to 
the  property,  for  the  theft  of  which  he  is  being  tried.  (Jones  v. 
The  State,  14  Texas  Ct.  App.,  85;  Galbreath  v.  The  State,  41 
Texas,  667;  Davidson  v.  The  State,  12  Texas  Ct.  App.,  215.) 

Applying  the  above  rule,  there  is  an  insuperable  objection  to  the 
admission  of  the  evidence  under  discussion.  There  is  no  proof  that 
the  cattle  seen  in  possession  of  Brooks  and  Saunders  had  been 
stolen  at  or  near  the  same  time  the  cattle  in  question  were  taken, 
nor  is  there  evidence  of  the  slightest  weight  showing  that 
these  cattle  were  taken  from  the  same  vicinity  from  which  the 
Trammell  cattle  were  taken.  The  cattle  seen  in  possession  of 
Saunders  and  Brooks  may  have  been  stolen  months  before,  and 
a  hundred  miles  from  the  place  at  which  the  Trammell  cattle 
were  taken.  And  again,  the  proof  that  the  defendant  was  ever 
in  possession,  either  alone  or  jointly  with  others,  of  the  Brooks 
and  Saunders  bunchy  is  too  meager  and  uncertain  to  form  the 
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basis  of  any  conclusion  whatever.  Defendant  and  others  took  the 
Trammell  cattle  and  proceeded  to  drive  them  along  the  public 
road  towards  Weatheri'ord.  He  may  have  accidentally  overtaken 
Brooks  and  Saunders,  or  he  may  have  been  overtaken  by  them, 
and  if  so,  it  was  quite  reasonable,  and  equally  harmless,  for  the 
parties  to  drive  them  on  in  one  herd  together.  How  far  the 
Brooks  and  Saunders  bunch  was  driven,  whether  one  or  fifty 
miles  from  the  place  at  which  they  were  seen  by  Quyger,  the 
record  is  silent.  And  it  is  equally  and  strongly  silent  as  to 
whether  defendant  knew  anything  whatever  relating  to  the 
Brooks  and  Saunders  cattle  or  their  purpose.  Were  the  cattle 
stolen  in  that  neighborhood?  If  so,  when?  Did  defendant  have 
knowledge  of  any  of  the  facts?  These  are  very  important  ques- 
tions, and  should  be  answered  by  the  evidence. 

Was  the  evidence  under  discussion  so  connected  with  a  mate- 
rial and  competent  fact — a  fact  competent  in  this  case — that  its 
rejection  would  result  in  the  exclusion  of,  weaken,  or  render  less 
clear  or  pertinent  the  competent  fact?  If  so,  it  should  have  been 
received.  But  here  again  we  fail  to  perceive  any  connection 
between  this  evidence  and^  a  competent  fact  in  the  case.  Did 
this  evidence  tend  to  elucidate  the  intention  of  defendant  in 
taking  the  Trammell  cattle?  We  have  not  been  able  to  possibly 
comprehend  in  what  manner.  We  therefore  conclude  that  the 
evidence  was  incompetent,  and  calculated  to  prejudice  the  de- 
fendant's cause  with  the  jury. 

Quite  an  array  of  objections  are  urged  to  the  charge  of  the 
court,  but  I  must  say  that  within  the  range  of  my  experience  I 
have  never  read  a  charge  in  which  the  law  of  the  case  was  more 
pertinently  applied.  Viewed  in  the  light  of  the  facts  and  as  a 
whole,  it  is  a  most  admirable  charge.  The  rights  of  the  defend- 
ant are  guarded  with  a  strong  arm.  In  this  charge  each  hypoth- 
esis favorable  to  appellant  is  clearly  presented  to  the  jury;  not 
sparingly,  nor  negatively,  but  liberally  and  affirmatively.  With 
the  writer  this  charge  is  a  model. 

Counsel  for  appellant  objects  because  the  jury  were  not  in- 
structed that  one  accomplice  could  not  corroborate  another. 
This  is  a  correct  proposition,  but  after  a  very  careful  examina- 
tion of  the  evidence,  we  fail  to  find  anything  tending  to  show 
more  than  one,  if  indeed  it  does  show  one,  accomplice. 

Other  questions  will  not  likely  arise  on  another  trial,  and  wo 
will  not  discuss  the  sufficiency  of  the  evidence  to  support  the 
verdict. 
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Because  the  court  erred  in  admitting  in  evidence  the  fact  that 
Brooks  and  Saunders  were  seen  in  possession  of  the  bunch  of 
cattle,  discussed  supra,  the  judgment  is  reversed  and  the  case 
remanded  for  another  trial. 

[The  foregoing  opinion,  reversing  and  remanding  the  case, 
was  delivered  at  the  Galveston  term  of  this  court,  on  March  10, 
1886.  A  motion  for  rehearing  was  subsequently  filed  by  the 
Assistant  Attorney  General,  which,  together  with  all  of  the 
papers  in  the  case,  was  taken  under  advisement,  and  transferred 
to  the  Austin  branch  of  the  court.  In  the  opinion  of  Willson, 
Judge,  which  follows,  the  said  motion,  on  the  fifteenth  day  of 
June,  1886,  was  granted,  and  the  judgment  was  affirmed.  Prop- 
erly, this  report  would  take  its  place  among  the  decisions  ren- 
dered at  the  Austin  term,  but  as  frequent  reference  is  made  to 
its  companion  cases,  M.  M.  Smith  v.  The  State,  post  page  107, 
and  Dave  Smith  v.  The  State,  post  pa^e  134,  it  is,  as  a  matter  of 
convenience  to  the  profession,  assigned  a  place  along  with  the 
cases  named.-- Beportbrs.] 

On  Motion  for  Rehearing. 

Willson,  Judge.'  A  majority  of  the  court,  after  a  thorough 
re-examination  of  the  record,  are  convinced  that  the  testimony 
of  the  witness  Guyger,  in  relation  to  a  bunch  of  cattle  which  he 
saw  being  driven  by  Tom  Saunders  and  Willis  Brooks,  was  ad- 
missible against  the  defendant.  Other  evidence  adduced  upon 
the  trial  connected  Tom  Saunders  with  the  taking  of  the  alleged 
stolen  cattle,  and  tended  strongly  to  prove  that  Saunders  was 
acting  together  with  the  Smiths  in  the  theft  of  the  cattle  in  con- 
troversy. Guyger's  testimony  was  admissible,  we  think,  because 
it  sufficieiitly  appeared  that  he  was  a  principal  in  the  theft  with 
this  defendant  and  others;  and  also  upon  the  further  ground 
that  it  tended  to  trace  and  identify  the  stolen  cattle.  This  same 
question  arose  in  the  case  of  Dave  Smith  v.  The  State,  post,  page 
134.  That  case  was  a  companion  to  this  one,  and  the  facts  of 
the  two  cases  the  same.  In  a  written  opinion  in  the  Dave  Smith 
case,  delivered  by  Presiding  Judge  White,  the  question  of  the 
admissibility  of  this  identical  testimony  was  fully  discussed, 
and  it  was  held  to  be  admissible.  It  is  only  necessary  here  to 
refer  to  that  opinion  for  our  views  in  full  upon  the  matter. 
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The  motion  for  a  rehearing  is  granted;  the  judgment  reversing 
the  judgment  of  the  trial  court  and  remanding  the  cause  is  set 
aside,  and  the  judgment  of  conviction  is  affirmed. 

Affirmed, 

Opinion  delivered  June  15,  1886. 


[No.  1966.] 
M.  M.  Smith  v.  The  State. 

1.  Practice— EviDBNCB— Conspiracy.— It  is  a  correct  general  rule  that, 
npoD  the  trial  of  one  of  several  parties  charged  as  conspirators,  evidence 
of  what  was  said  and  done  by  the  other  conspirators  mnst  be  limited  to 
their  acts  and  declarations  done  and  made  while  the  conspiracy  was 
.  pending,  and  in  furtherance  of  the  design;  and  that  what  was  said  and 
done  by  them  before  or  afterwards  is  not  admissible  against  the  party  on 
trial. 

3.  SA.MR — Casb  Appro vbd. — The  ancient  doctrine  that  a  conspiracy  must 

first  be  established  ipso  facto  before  proof  of  acts  and  declarations  of  the 
individaal  conspirators  are  admissible  against  each  other,  is  now  ex- 
ploded. The  rule  as  it  now  exists  is  stated  in  the  case  of  Cox  et  als.  v. 
The  State,  8  Texas  Court  of  Appeals,  254,  as  follows:  ''  Ordinarily,  when 
the  acts  and  declarations  of  one  co-conspirator  are  ofiFered  in  evidence 
against  another  co-conspirator  the  conspiracy  should  itself  be  first  estab- 
lished prima  facie^  and  to  the  satisfaction  of  the  judge  of  the  court  try- 
ing the  cause;  but  this  can  not  always  be  required.  It  can  not  well  be 
required  when  the  proof  depends  upon  a  vast  amount  of  circumstantial 
evidence— a  vast  number  of  isolated  and  independent  facts.  And  in  any 
ease  where  such  acts  and  declarations  are  introduced  in  evidence,  and 
the  whole  of  the  evidence  introduced  on  the  trial,  taken  together,  shows 
that  a  conspiracy  actually  existed,  it  will  be  considered  immaterial 
whether  the  conspiracy  was  established  before  or  after  the  introduction 
of  such  acts  and  declarations.**  See  the  opinion  for  the  substance  of  the 
testimony  of  the  witness  Lentz  Iield,  under  the  rule  announced,  to  have 
been  correctly  admitted. 
8.  Samb — EviDBNCB. — It  is  a  rule  of  evidence  that  proof  of  other  offenses 
than  the  one  for  which  a  party  is  on  trial,  or  evidence  of  criminal  trans- 
actions of  a  similar  character,  is  admissible  when  it  is  necessary  to  estab- 
lish identity  by  developing  the  res  gestcs^  or  making  out  the  guilt  of  the 
defendant  by  a  chain  of  circumstances  connected  with  the  crime  for 
which  he  is  on  trial.  See  the  opinion  in  extenso  for  evidence  held^  under 
this  rule,  to  have  been  correctly  admitted. 

4.  Principal  Offbndbrs— Accompucbs.— The  distinction  between  princi- 
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pal  offenders  and  aoeomplioes  is  properly  stated  in  Gook^s  case,  14  Texas 
Court  of  Appeals,  96,  as  follows:  *'The  acts  constituting  an  aooompliee 
are  auxiliary  only,  all  of  which  may  be  and  are  performed  by  him  ante- 
rior and  as  inducements  to  the  crime  about  to  be  committed;  whereas 
the  principal  offender  not  only  may  perform  some  antecedent  act  in 
furtherance  of  the  commission  of  the  crime,  but  when  it  is  actually  com- 
mitted is  doing  his  part  of  the  work  assigned  him  in  connection  with  the 
plan,  and  in  furtherance  of  the  common  purpose,  whether  he  be  present 
when  the  main  object  is  accomplished  or  not.  When  the  offense  is  com- 
mitted by  the  perpetration  of  different  parts  which  constitute  one  entire 
whole,  it  is  not  necessary  that  the  offenders  should  be  in  fact  tofirether  at 
the  perpetration  of  the  offense  to  render  them  liable  as  principals.  In 
other  words,  an  accomplice  under  our  statute  is  one  who  has  completed 
his  offense  before  the  crime  is  actually  committed,  and  whose  liability 
attaches  upon  its  commission  by  virtue  of  his  previous  acts  in  bringing 
it  about  through  the  agency  of  or  in  connection  with  third  parties.  The 
principal  offender  acts  his  part  individually,  in  furtherance  of  and  dar- 
ing the  consummation  of  the  crime. 

5.  Same.— In  Beanos  case,  17  Texas  Court  of  Appeals,  61,  the  rule  is  stated  as 

follows:  ^'If  the  parties  acted  together  in  the  commission  of  the  offense 
they  are  principals.  If  they  agreed  to  commit  the  offense  together,  hot 
did  not  a^t  together  in  this  commission,  the  one  who  actually  commit&d 
it  is  the  principal,  while  the  one  who  was  not  present  at  the  oommission, 
and  who  was  not  in  any  way  aiding  therein,  as  by  keeping  watch  or  by 
securing  the  safety  or  concealment  of  the  principal,  would  be  an  accom- 
plice. To  constitute  a  principal  the  offender  must  either  be  present 
where  the  crime  is  committed,  or  he  must  do  some  act  during  the  time 
when  the  offense  is  being  committed,  which  connects  him  with  the  acta 
of  commission  in  some  of  the  ways  named  in  the  statute.  When  the  acts 
committed  occur  prior  to  the  commission  of  the  principal  offense,  or 
subsequent  thereto,  and  are  independent  of  and  disconnected  with  the 
actual  commission  of  the  principal  offense,  and  no  act  is  done  by  the 
party  during  the  commission  of  the  principal  offense  in  aid  thereof,  such 
party  is  not  a  principal  offender,  but  is  an  accomplice,  or  an  accessory  ac- 
cording to  the  facts.  ^'  See  the  opinion  in  extenso  for  a  review  of  the 
authorities  on  the  subject,  and  note  the  dissenting  opinion  of  Hurt, 
Judge,  holding  against  the  doctrine. 

6.  Samk— Conspiracy—- Evidence.— It  is  not  necessary,  in  order  to  establish 

a  conspiracy  to  commit  an  offense,  to  prove  that  the  persons  charged 
came  together  and  actually  agreed  in  terms  to  have  that  design  and 
pursue  it  by  common  means.  If  it  be  proved  that  the  persons  charged, 
by  their  acts  pursued  the  same  objects,  often  by  the  same  means,  one 
performing  one  part  and  another  another  part  of  the  same,  so  as  to  com- 
plete it  with  a  view  to  the  attainment  of  the  same  object,  the  jury  will 
be  justified  in  the  conclusion  that  they  were  engaged  in  a  conspiracy  to 
effect  that  object,  and  under  our  statute  such  acting  together  woold 
make  all  principal  offenders,  whether  present  bodily  at  the  place  of  the 
offense  or  not.  And  they  are  all  principal  offenders  and  acting  together 
as  long  as  any  portion  or  object  of  the  common  design  remains  inoom- 
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plete;  in  other  words,  until  the  full  purpose- and  object  of  the  conspiracy 
is  consummated  and  accomplished.  The  charge  of  the  court  in  this  case, 
liarmonizing  with  the  doctrines  above  announced,  was  sufficient. 

Appeal  from  the  District  Court  of  Erath.  Tried  below  before 
the  Hon.  T.  L.  Nugent. 

The  appellant,  Jim  Smith,  Dave  Smith,  Tom  Saunders,  Frank 
Saunders  and  Bud  Taylor,  were  jointly  indicted  for  the  theft  of 
five  head  of  cattle,  the  property  of  Eugene  M.  Trammell,  and 
eight  head  of  cattle,  the  property  of  W.  A.  Trammell,  in  Erath 
county,  Texas,  on  the  fifteenth  day  of  July,  1885.  The  appellant 
being  alone  upon  trial,  was  convicted,  and  his  punishment  was 
assessed  at  a  term  of  five  years  in  the  penitentiary. 

Eugene  M.  Trammell  was  the  first  witness  for  the  State.  He 
testified  that  he  and  the  witness  W.  A.  Trammell  were  brothers. 
They  formerly  lived  in  Limestone  county,  Texas,  but  now  live  in 
Stephens  county,  about  eighteen  miles  beyond  Breckenridge,  the 
county  seat,  to  which  point  they  moved  in  the  spring  of  1884. 
TBey  owned  cattle  in  different  brands.  Those  branded  WT  (with 
a  bar  below)  and  WT  (with  a  bar  below  and  semi-circle  above) 
on  the  right  side,  and  XZ  on  the  hip,  were  owned  by  W.  A. 
Trammell.  Those  branded  W  (with  a  small,  w  above)  on  the  side 
and  X^Z  belonged  to  the  witness.  Before  witness  and  his  brother 
left  Limestone  county  they  put  the  brand  SD  on  the  neck  of  all 
their  cattle.  Leaving  Limestone  county,  the  witness  and  his 
brother  started  to  take  their  cattle  to  Shackelford  county.  Wit- 
ness knew  the  witness  Sweet,  and  knew  where  he  lived  in  July, 
1884.  En  route  to  Shackelford  county,  witness  and  his  brother 
drove  their  cattle  through  the  town  of  Stephenville,  and  through 
Erath  county,  and  by  and  through  the  neighborhood  in 
which  Sweet  lived  in  July,  1884.  They  took  their  cattle  to  a  point 
about  three  miles  beyond  Breckenridge,  where  they  located  and 
lived  until  the  spring  of  1885,  when  they  moved  to  their  present 
abode.  During  the  fall  of  1884,  some  of  the  cattle  belonging  to 
witness  and  his  brother  drifted  off  in  a  snow  storm.  Among 
them  was  a  roan  cow,  two  two-year-old  steers,  eight  two  and 
three-year-old  heifers,  and  one  yearling.  Five  of  the  animals 
described  belonged  to  the  witness,  and  seven  to  W.  A.  Trammell. 
The  remaining  animal  was  owned  by  the  witness  and  W.  A. 
Trammell  jointly.  Witness  saw  no  more  of  the  cattle  described 
until  July,  1885,  when  he  found  four  of  those  which  belonged  to 
him,  six  which  belonged  to  his  brother,  aifd  the  one  owned  jointly 
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by  him  and  his  brother.  All  of  these  cattle  the  witness  recog- 
nized by  their  flesh  marks.  One  of  W.  A.  Trammell's  cows  then 
had  a  sucking  calf.  The  remaining  animal  which  belonged  to 
the  witness  was  afterwards  recovered  from  a  herd  passing 
through  Stephens  county.  It  had  been  freshly  branded  7UK, 
as  had  some  of  the  others  recovered.  All  save  the  animal  last 
mentioned  were  found  at  the  place  of  Mr.  Ketchum,  in  Parker 
county.  The  recovery  of  the  cattle  was  effected  under  the  fol- 
lowing circumstances:  About  the  middle  of  July,  1885,  the 
witness  and  one  Lee  went  to  Mr.  Isaac  Sweet's  place,  looking 
for  the  cattle.  From  Sweet's  house  they  went  to  Morgan's  mills, 
in  Erath  county.  Thence  they  went  to  Buckner's  crossing  on 
the  Brazos  river,  near  which  point  they  met  the  witness  Charles 
Wesley.  Thence  they  went  to  Weatherford,  in  Parker  county, 
and  thence  to  Poolville.  Thence  they  went  to  Mr.  Ketchum's 
place,  where  they  found  the  twelve  head  of  cattle  described. 
Lee  went  to  Ketchum's  in  advance  of  the  witness,  and  when 
witness  arrived  he  found  the  twelve  head  of  cattle  in  Ketchum's 
pen.  Mr.  Ketchum  lived  in  a  thick  wood  on  Clear  Fork.  Mon- 
roe Smith  had  given  the  witness  an  order  on  Ketchum  for  the 
cattle,  but  Ketchum  would  only  release  one-half  of  the  cattle  on 
that  order.  Witness  then  proved  and  recovered  the  remaining 
six  head.  Witness  and  Lee  then  drove  the  cattle  to  witness's  home 
by  way  of  Weatherford,  Buckner's  crossing  and  Sweet's  place. 
The  cattle  recovered  in  the  manner  described  were  the  same 
cattle  which  disappeared  in  the  snow  storm  as  stated,  and  were 
owned  by  the  witness  and  his  brother,  W.  A.  Trammell,  in  sepa- 
rate parts.  No  person  had  the  consent  of  the  witness  to  take 
the  cattle.  The  cattle  found  at  Ketchum's  place  were  fresh 
branded,  about  half  with  the  characters  7UK,  and  the  other 
half  H+M. 

J.  F.  Lee  was  the  next  witness  for  the  State.  He  testified  that 
he  knew  the  Trammell  brothers,  witnesses  in  this  case,  and  knew 
their  bunch  of  cattle  which  drifted  away  in  a  norther.  This  wit- 
ness described  the  cattle  as  they  were  described  by  the  witness  E. 
M.  Trammell,  and  detailed  as  Trammell  did  the  incidents  of  the 
search  for  them.  Witness  reached  Ketchum's  place  in  advance 
of  E.  M.  Trammell,  looked  around  for,  and  found  eleven  head 
of  the  cattle.  He  drove  the  eleven  head  to  Ketchum's  house  and 
penned  them  with  a  calf  he  found  in  the  pen.  The  calf  made  the 
twelfth  animal  described  by  E.  M.  Trammell.  Witness  and  E. 
M.  Trammell  drove  the  cattle  described  to  Trammell's  place,  in 
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Stephens  county,  over  the  route  described  by  Eugene  Trammel!. 
Witness  had  an  order  from  the  defendant  on  Eetchum  for  the 
cattle. 

W.  A.  Trammell  testified,  for  the  State,  that  he  was  a  brother 
to  the  witness  E.  M.  Trammell;  that  he  owned  seven  head  of  the 
cattle  recovered  by  his  brother  E.  M.,  and  that  they  were  taken 
without  his  knowledge  or  consent.  Witness  corroborated  in  de- 
tail the  testimony  of  E.  M.  Trammell,  except  as  to  the  incidents 
of  the  search  and  recovery  of  the  animals,  of  which  he  had  no 
personal  knowledge. 

Isaac  Sweet  was  the  next  witness  for  the  State.  He  testified 
that  he  knew  the  witnesses  E.  M.  Trammell  and  J.  F.  Lee,  and 
saw  them  at  his  house  about  July  15, 1885.  Witness  lived  about 
thirteen  miles  northwest  of  Stephenville,  in  Erath  county, 
Texas,  near  the  Stephenville  and  Gordon  road.  About  Christ- 
mas, 1884,  a  bunch  of  stray  cattle  came  into  the  witness's  neigh- 
borhood. The  witness  described  the  various  brands  on  the 
cattle  as  they  were  described  by  the  witnesses  Trammell  and 
Lee.  The  bunch  numbered  twelve  head  at  first,  but  one  of  the 
cows  had  a  calf  during  the  ensuing  spring.  The  cattle  described 
rang^ed  about  witness's  place  until  about  July  15,  1885.  The  wit- 
ness was  not  acquainted  with  the  defendant  or  Bud  Taylor.  He 
did  not  know  Dave  or  Jim  Smith  prior  to  about  July  15,  1885, 
when  they  came  to  his  house.  Dave  Smith  called  witness  from 
his  house,  and  asked  him  if  Mr.  Sweet  lived  there.  Witness  re- 
plied in  the  affirmative.  Dave  Smith  then  said  that  he  and  his 
companion,  Jim  Smith,  were  looking  for  a  bunch  of  cattle  branded 
SD,  and  that  a  man  up  the  road  had  referred  them  to  Mr. 
Wylie  or  witness.  Witness  asked  him  who  was  the  man  who 
referred  them  to  him.  He  replied  that  he  did  not  know.  Wit- 
ness then  told  him  that  the  cattle  were  on  the  range.  Dave 
Smith  then  remarked,  handing  witness  a  memorandum  book: 
"  I  have  a  power  of  attorney  from  my  brother  to  get  the  cattle." 
Witnciss  saw  the  brand  TW  on  the  page  of  the  book  at  which 
he  happened  to  open  it,  and  remarked  to  Dave  Smith:  "That 
brand  is  wrong;  the  brand  on  the  cattle  is  WT."  Dave  replied 
that  he  did  not  know  what  brands  were  on  the  cattle  save  the 
SD,  which  was  the  holding  brand.  Witness  returned  the  book 
to  Dave  Smith  with  the  remark  that  he  had  no  control  whatever 
over  the  cattle.     Witness  did  not  see  the  power  of  attorney. 

Witness,   Dave  and  Jim  Smith  were  presently  joined  by  a 
young  man  named  Bochell,  whose  horse  witness  borrowed  and 
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went  with  Dave  and  Jim  to  hunt  the  bunch  of  cattle.  En  route, 
witness  asked  Dave  where  his  brother  got  the  cattle,  and  he  re- 
plied that  the  bunch  belonged  to  his  brother's  ranch  out  west. 
Nine  head  of  the  cattle  were  soon  found  and  driven  to  the  wit- 
ness's house  and  penned,  and  the  parties  started  off  again  to  look 
for  the  remaining  animals.  The  party  separated,  Dave  taking 
one  route  alone,  and  witness  and  Jim  Smith  another  together. 
Witness  asked  Jim  where  his  brother's  western  ranch  was  loca- 
ted. He  replied  that  his  brother  had  no  ranch,  and  that  the  cat- 
tle hunted  for  belonged  to  a  home  bunch.  After  traveling  some 
little  distance  witness  heard  some  person  hallooing.  He  and  Jim 
Smith  rode  to  the  point  whence  the  calls  came,  and  found  Dave 
Smith  with  the  missing  cattle.  He  had  been  joined  by  Tom  and 
Frank  Saunders,  two  men  who  lived  in  witness's  neighborhood, 
about  three  miles  distant  from  the  witness.  The  four  head  of  cattle 
were  then  driven  to  witness's  pen  and  put  into  the  pen  with  the 
other  nine  head.  A  dispute  now  arose  over  the  yearling,  which  did 
not  have  the  SD  brand  on  the  neck.  Witness  remarked:  "You 
had  better  not  take  that  yearling,  or  you  might  get  in  for  it." 
Tom  Saunders  replied  that  he  would  swear  that  he  had  seen  the 
yearling  suck  one  of  the  SD  cows.  Witness's  wife  remarked 
that  the  yearling  came  into  the  neighborhood  with  that  bunch  of 
cattle.  The  Smiths  (Dave  and  Jim)  then  said  they  would  take 
the  yearling,  and  asked  the  way  to  Morgan's  mill.  Witness 
directed  them,  and  they  left,  going  in  that  direction,  and  taking 
the  thirteen  head  of  cattle  described.  Tom  and  Frank  Saunders 
went  with  them.  The  Smiths  told  the  witness  that  their  postoffice 
was  Poolville,  Parker  county,  though  Dave  said  that  he  lived  in 
Wise  county,  Texas.  Witness  proposed  to  trade  with  them  for 
the  cow  and  calf,  but  they  declined  upon  the  plea  that  the  ani- 
mals belonged  to  their  brother  and  not  to  them.  Witness  told 
them  that  other  cattle  in  the  SD  brand  were  running  at  lai^e 
in  the  country.  They  requested  witness  to  write  them  at  Pool- 
ville, should  he  chance  to  see  any  more  in  that  brand.  Witness 
described  to  them  a  horse  which  he  had  lost,  and  asked  them  to 
write  to  him  should  they  chance  to  hear  of  the  animal,  which 
they  agreed  to  do.  They  did  not  mention  the  initials  of  their 
names  to  the  witness. 

On  the  eighth  day  after  Dave  and  Jim  Smith  and  Tom  and 
Frank  Saunders  left  witness's  house  with  the  cattle,  Eugene  M. 
Trammell  and  J.  F.  Lee  came  to  witness's  house  hunting  the 
bunch  of  cattle.    Witness  went  with  them  as  far  as  Morgan's 


Term,  1886.]  Smith  v.  Thr  Statb.  113 


Statement  of  the  case. 


mill,  where  they  parted  company,  witness  returning  home. 
About  a  week  afterwards.  Eugene  Trammell  and  Lee  returned 
to  witness's  house  with  a  bunch  of  cattle,  which  they  put  in  the 
witness's  pen.  Witness  readily  identified  that  bunch  as  the 
same  bunch  of  cattle  which  Dave  and  Jim  Smith  took  away  on 
the  occasion  referred  to.  When  at  witness's  house.  Dave  and 
Jim  Smith  were  riding  sorrel  horses,  and  had  with  them  a  short 
tailed  gray  pack  horse,  in  poor  condition.  Witness  noticed  that 
the  cattle,  when  brought  back  by  Eugene  Trammell  and  J.  F. 
Lee,  had  fresh  brands  on  them,  but  he  did  not  examine  close 
enough  to  be  able  to  tell  what  the  brand  was.  Tom  Saunders 
was  a  heavy  set  man,  weighing,  perhaps,  one  hundred  and  sev- 
enty  pounds.  He  was  about  twenty-five  years  old,  had  a  red 
complexion,  light  hair  and  light  mustache,  but  wore  no  whiskers. 
He  had  left  the  country,  and  witness  knew  nothing  of  his  pres- 
ent whereabouts. 

Charles  Wesley  testified,  for  the  State,  that  he  lived  in  Parker 
county,  Texas,  thirteen  miles  south  of  Weatherford,  and  about 
two  hundred  and  fifty  yards  distant  from  the  Brazos  river  at  the 
Buckner  crossing,  which  is  on  the  Stephenville  and  Weatherford 
road.  Morgan's  mill  is  situated  on  that  road.  About  noon  on 
or  about  July  15,  1886,  witness  saw  three  men  driving  a  bunch 
of  twenty-five  or  thirty  hedd  of  cattle  towards  Weatherford. 
The  cattle  appeared  to  have  been  driven  very  hard,  and  their 
tongues  were  hanging  out.  Witness  knew  none  of  the  men  at 
the  time,  but  has  since  recognized  Jim  Smith  as  one  of  them; 
Dave  Smith  resembles  another  one  of  them,  but  witness  could 
not  positively  identify  him.  The  third  was  a  heavy  set  man, 
with  light  hair  and  mustache,  but  no  beard.  He  had  a  red  face, 
and  would  weigh  one  hundred  and  sixty  or  one  hundred  and 
seventy  pounds.  One  of  the  three  men  rode  a  short  tailed  gray 
horse.  They  had  a  sorrel  pack  horse  with  them.  Five  or  six 
days  afterwards  witness  saw  Eugene  Trammell  and  J.  IF.  Lee 
going  south,  past  his  house,  driving  a  bunch  of  ten  or  twelve 
cattle,  which  the  witness  recognized  as  some  of  the  animals 
driven  by  the  three  parties  as  before  stated. 

John  Guyger  testified,  for  the  State,  that  he  knew  Tom  Saun- 
ders. Witness  was  at  the  house  of  his  brother-in-law,  Jim 
Baker,  on  the  sixteenth  day  of  July,  1885.  Baker  lived  about  a 
half  a  mile  south  of  Charles  Wesley's  house.  About  noon,  or  a 
little  past,  on  the  said  July  16,  witness  saw  Tom  Saunders  and 
Willis  Brooks,  driving  a  bunch  of  cattle — ten  or  fifteen  in  num- 
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ber — ^past  Baker's  house,  in  the  direction  of  Weatherford.  Wit- 
ness knew  Tom  Saunders  and  Willis  Brooks  well.  They  both 
lived  in  the  same  neighborhood  in  which  witness  and  Isaac 
Sweet  lived.  Witness  described  Tom  Saunders  as  the  witness 
Sweet  did, 

Jim  McConnell  testified,  for  the  State,  that,  early  on  the  morn- 
ing of  about  July  15,  1885,  he  met  Dave  and  Jim  Smith  on  the 
north  suberb  of  the  town  of  Weatherford,  driving  a  bunch  of 
ten  or  twelve  cattle.  They  were  traveling  north.  The  road 
forked  at  a  point  a  short  distance  beyond  where  the  witness  met 
them.  One  fork  of  that  road  led  to  Poolville,  and  the  other  to 
Cartersville.  Witness  did  not  remember  which  of  the  roads  the 
Smiths  took  with  their  cattle.  They  had  with  them  a  short 
tailed  gray  pack  horse,  in  very  poor  condition. 

Henry  Lentz  testified,  for  the  State,  that  he  knew  the  defend- 
ants, Dave  Smith  and  Bud  Taylor,  the  latter  of  whom  had  lived 
at  witness's  house  for  a  considerable  time.  Witness  heard  of 
the  arrest  of  the  Smith  boys  for  cattle  stealing.  Some  time  be- 
fore that  arrest,  or  on  Sunday,  July  12, 1885,  the  defendant  came 
to  witness's  house,  and  requested  witness  to  write  a  power  of 
attorney  for  him,  authorizing  Dave  Smith  to  gather  some  cattle 
for  him  in  the  SD  brand.  Those  cattle,  he  said,  were  in  Erath 
county.  Witness  wrote  the  power  of  attorney  for  him,  and  he 
took  it  off  with  him.  That  instrument  was  written  on  a  half 
sheet  of  foolscap  paper,  and  was  folded  and  endorsed.  Dave 
Smith  lived  in  Wise  county.  Defendant  and  Jim  Smith  lived  in 
Parker  county.  Poolville  is  the  posto.ffice  of  each  of  them. 
Taylor  owned  forty  or  fifty  head  of  cattle  branded  WT — . 

James  Lentz  testified,  for  the  State,  that  he  knew  Bud  Taylor. 
Taylor  had  lived  with  witness's  father  for  some  time.  Witness  I 
had  been  living  in  the  Indian  Territory  for  some  time,  but  came 
back  to  Parker  county  during  the  spring  of  1885.  On  the  third 
day  of  July,  1885,  while  witness  and  Bud  Taylor  were  chopping 
cotton  in  witness's  father's  field,  Taylor  asked  witness:  "Jim, 
did  you  ever  pull  anything?"  Witness  replied:  "Nothing big- 
ger than  a  watermelon."  Taylor  then  said:  "I  know  where 
there  is  a  bunch  of  stray  cattle,  and  if  you  will  go  and  get  them, 
I  will  get  another  man  to  go  with  you.  You  can  bring  them  up 
to  Cartersville  prairie,  where  I  will  meet  you  with  some  of  my 
cattle,  and  we  will  throw  them  together,  and  take  them  to  Fort 
Worth  and  sell  them,  and  divide  the  profits."  Witness  reph'ed 
that  he  would  engage  in  no  such  enterprise,  and  the  subject  was 
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dropped.  Bud  Taylor  contiuued  to  live  at  the  house  of  witness's 
father  until  he  attended  court  as  a  witness,  when  he  was  arrested 
as  a  party  to  this  offense.  The  witness  never  told  his  father  or 
any  other  person  about  Taylor's  proposition  until  a  few  days  be- 
fore this  trial,  when  the  several  parties  came  to  attend  this  term 
of  the  court.  He  then  told  McConnell  about  it.  Bud  Taylor 
owned  forty  or  fifty  head  of  cattle  branded  WT — . 

Witness  knew  the  defendant,  and  saw  him  on  Sunday,  July 
12,  1885.  Witness  first  met  him  in  the  road  on  that  day,  while 
he  was  on  his  way  to  church.  He  told  witness  that  he  wanted 
to  speak  to  him.  Witness  went  on  to  church.  At  the  conclusion 
of  the  ten  o'clock  service,  defendant  appeared  at  the  church 
door  and  motioned  to  witness  to  join  him  outside,  which  the  wit- 
ness did.  The  witness  and  defendant  walked  off  some  distance 
from  the  church,  and  defendant  told  witness  that  he  wanted 
witness  to  go  with  his  brother  Dave  to  a  point  below  Qordon  to 
get  a  bunch  of  cattle  which  he  had  bought.  Witness  told  de- 
fendant in  reply  that  other  engagements  would  prevent  his 
going.  He  then  asked  if  witness  could  recommend  some  suita- 
ble person.  Witness  asked  why  he  did  not  get  Bud  Taylor  to 
go.  Defendant  laughed,  dnd  remarked  that  Bud  was  in  no  con- 
dition to  ride — referring  to  the  venereal  disease  from  which 
Taylor  was  then  suffering.  The  witness  and  defendant  then  re- 
turned to  the  church  house,  and  defendant  rode  off.  \ 

P.  J.  Morris  testified,  for  the  State,  that  he  knew  the  defend- 
ant, Dave  and  Jim  Smith,  and  Bud  Taylor.  Witness  and  his 
brother-in-law  began  work  on  a  well  for  the  defendant  about 
July.  1, 1885.  Defendant,  at  the  same  time,  was  at  work  on  some 
gin  timbers  near  by.  Defendant  was  putting  up  a  gin,  and  wit- 
ness and  Kenyon  were  digging  the  well  from  which  it  was  pro- 
posed to  supply  the  gin  engine  with  water.  Bud  Taylor  came 
to  defendant's  place  one  day,  and  held  a  long  conversation  with 
the  defendant,  the  purport  of  which  the  witness  did  not  know, 
as  the  conversation  was  held  in  retirement,  but  in  sight.  Tay- 
lor came  a  second  time  and  had  a  second  private  taJk  with 
the  defendant.  These  two  conversations  were  held  between  the 
fourth  and  seventh  days  of  July.  On  Sunday,  July  12,  Dave 
and  Jim  Smith  started  off  after  cattle.  Witness  and  Kenyon 
spent  the  night  at  defendant's  house  a  few  nights  before'  Dave 
and  Jim  started  off  after  the  cattle.  Early  on  the  next  morn- 
ing, witness  and  Eenyon  jpined  defendant  and  his  wife  at  the 
cow  pen  in  which  defendant  had  up  a  cow  and  calf  of  his  own. 
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and  two  stray  cows.    The  stray  cows  coining  up  for  discussion, 
the  defendant  said  that  he  knew  who  owned  them,  and  that  he 
could  buy  them  both  for  thirty  dollars.     Witness  advised  him  to 
make  the  purchase.     He  then  remarked  that  he  had  thirty  or 
thirty-two  head  out  west.     Witness  asked  if  he  had  them  in 
charge  of  any  one,  and  if  he  was  not  afraid  they  would  stray 
oflf  or  be  stolen.     He  repliod  that  he  was  to  pay  for  those  only 
which  he  could  secure.     A  few  days  after  this,  and  a  day  or  two 
after  Dave  and  Jim  Smith  started  after  the  cattle,  the  defendant 
borrowed  the  witness's  horse  for  one  of  the  parties  to  ride  after 
the  cattle.    The  horse  was  to  be  returned  on  the  following 
Wednesday  night.    When  he  borrowed  the  horse,  the  defendant 
said  that  he  had  a  bunch  of  from  thirteen  to  sixteen  head  of 
cattle  in  Erath  county — out  west.  Witness  said:   "Erath  county 
is  south;  Stephens  and  Palo  Pinto  counties  are  west."    Defend- 
ant replied:    "Stephens  county!    By  Q — d,  that  is  the  county!" 
Jim  Smith  returned  to  defendant's  house  on  the  Friday  morn- 
ing following  the  Sunday  of  his  departure.    He  got  back  very 
early — before  sunrise.     Defendant  left  home  on  the  same  morn- 
ing.   He  had  not  been  gone  from  home  during  the  absence  of 
Dave  and  Jim.    Witness  knew  nothing  of  a  western  ranch  owned 
by  the  defendant.     He  did  know  that  the  defendant  owned  no 
home  bunch  of  cattle,  or  other  home  cattle  than  the  cow  and 
calf  mentioned.     During  the  week  prior  to  the  departure  of 
Dave  and  Jim  Smith,  witness  had  a  conversation  with  Jim 
Smith  at  the  well  on  the  defendant's  premises,  in  the  course  of 
which  Jim  told  him  that  defendant  and  Dave  Smith  were  going 
to  Erath  county  to  get  a  bunch  of  cattle  for  Bud  Taylor.    De- 
fendant intended  to  go  on  tho  trip  io  Erath  county  after  the 
cattle,  until  the  morning  of  the  day  on  which  Dave  and  Jim 
started.    Witness  had  a  conversation  with  Jim  Smith  after  his 
return  from  Erath  county.     Witness  asked  him  how  his  horse 
stood  the  trip.    Jim  pointed  west  toward  Whit  and  replied:  "  He 
got  along  very  well  until  wo  got  beyond  Whit,  when  he  bucked 
like  h — 11."    Witness  then  asked  him  if  they  got  the  cattle,  and 
he  replied  that  they  did;  that,  on  {he  day  before  they  had  them 
near  Whit,  and  that  it  being  a  day's  drive  home  or  to  Cartersville 
prairie,  they  drove  them  to  the  prairie,  and  that  Monroe  (defend- 
ant) had  gone  to  the  prairie  to  get  thcmi  and  take  them  to  Fort 
Worth.    Witness  then  asl^ed  him  if  he  got  the  cattle  for  Bud 
Taylor,  and  he  replied  in  the  affirmative.    Witness  then  re- 
marked: "  Monroe  says  they  are  his,"  to  which  Jim  replied:   "  I 


J 


Term,  1886.]  Smith  v.  The  State.  117 

Statement  of  the  case. 

believe  they  are  partners."  When  defendant  rode  off,  on  the 
morning  that  Jim  returned,  he  said  that  he  was  going  to  take 
the  cattle  to  Fort  Worth  to  sell  them.  He  returned  on  Sunday 
evening,  and  when  the  witness  asked  if  he  had  sold  the  cattle, 
he  replied:  ''No,  cattle  are  off  like  h — U" — meaning,  as  witness 
understood  him,  that  cattle  were  down  in  price.  He  then  added 
that  he  had  put  the  cattle  in  a  pasture  near  Fort  Worth.  L^  S. 
Eenyon  testified  substantially  as  did  Morris. 

William  Brownlee  testified,  for  the  State,  that  he  knew  Dave 
Smith,  and  lived  within  four  hundred  yards  of  him  in  Wise 
county.  He  knew  .of  Dave's  trip  after  cattle  in  July,  •  1886. 
During  the  previous  week  Dave  told  the  witness  that  he  and  his 
brother  Monroe  were  going  to  Erath  or  Stephens  county  (witness 
could  not  recall  which)  after  a  bunch  of  cattle  for  Bud  Taylor. 

Elisha  Wilson  testified,  for  the  State,  that  he  knew  defendant, 
and  lived  near  him  in  July,  1885.  If  defendant  owned  a  ranch 
out  west,  witness  did  not  know  it.  He  owned  no  home  cattle 
save  a  cow  and  calf.  He  owned  a  wagon  and  team,  and  nothing 
else  that  witness  knew  of. 

The  State  closing,  the  defendant  introduced  his  father,  A.  L. 
Smith,  as  his  first  witness.  He  testified  that  he  knew  of  the  trip 
of  Dave  and  Jim  Smith  to  Erath  county  to  get  some  cattle  for 
the  defendant.  Defendant  intended  going  with  Dave  until  the 
morning  they  were  to  start,  when  something  occurred  to  render 
his  going  impossible,  and  he  got  Jim  to  go  in  his  stead.  Jim 
came  to  witness's  house  to  get  a  saddle  to  ride  on  the  trip.  Jim 
was  then  suffering  with  diarrhoea,  and  witness  urged  him  not  to 
go,  but  without  effect.  Witness  did  not  know  how  far  he  was 
going,  nor  how  long  he  was  going  to  be  gone,  nor  did  he  inquire. 

William  Jennings  testified,  for  the  defense,  that  he  was  a 
brother-in-law  to  the  Smith  boys.  He  knew  of  Dave  and  Jim 
Smith  going  to  Erath  county  to  get  some  cattle  for  Monroe  Smith, 
the  defendant.  Defendant  tried  to  get  witness  to  go  with  them, 
but  he  could  not  get  off.  Defendant  then  said  he  would  get  a 
man  at  Poolville  to  go.  Afterwards  he  got  Jim  Smith  to  go  with 
Dave. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

J.  H.  Burts^  Assistant  Attorney  General,  for  the  State. 
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White,  Presiding  Judge.  Six  parties  were  jointly  charged 
with  the  theft  of  the  cattle  mentioned  in  the  indictment,  to-wit, 
M.  M.  Smith  (this  appellant),  Jim  Smith,  Dave  Smith,  Tom 
Saunders,  Frank  Saunders,  and  Bud  Taylor.  A  severance  was 
had  and  each  of  the  parties  was  tried  separately.  Bud  Taylor 
was  tried  before  this  appellant,  but  his  conviction  was  set  aside 
and  a  new  trial  awarded  him  after  the  conviction  of  this  appel- 
lant. 

We  will  make  a  brief  and  succinct  statement  of  such  of  the 
material  facts  shown  in  evidence  as  are  necessary  to  explain 
and  illustrate  the  questions  presented  on  this  appeal.  Thirteen 
head  of  cattle  belonging  to  Eugene  and  W.  A.  Trammell, 
branded  some  WT  (with  a  bar  below),  some  WT  (with  a  bar 
below  and  semi-circle  above),  and  others  XZ  on  the  hip,  and  all 
branded  SD  on  the  neck,  were  running  as  estrays  in  the  neigh- 
borhood of  one  Isaac  Sweet,  in  Erath  county,  and  had  been  for 
some  months  prior  to  the  fifteenth  day  of  July,  1885.  On  or 
about  the  fifteenth  day  of  July,  Jim  Smith  and  Dave  Smith 
came  to  Sweet's  and  said  they  were  looking  for  a  bunch  of  cat- 
tle branded  SD,  and  Dave  said  he  had  a  power  of  attorney  from 
his  brother  to  get  the  cattle.  Dave  Smith,  Jim  Smith,  Tom  and 
Frank  Saunders  hunted  for  and  got  up  the  cattle  and  drove 
them  off  on  the  fifteenth  of  July,  M.  M.  Smith  and  Bud  Taylor 
neither  being  present,  but  both  being  at  their  homes  in  Parker 
county,  some  forty  miles  distant. 

Prior  to  the  date  of  the  taking,  however,  it  is  made  to  appear 
by  the  evidence  that  on  the  third  of  July,  Bud  Taylor  proposed 
to  the  witness  James  Lentz  that  witness  should  go  with  another 
party  and  get  a  bunch  of  stray  cattle,  and  bring  them  up  to 
Cartersville  prairie,  where  he,  Taylor,  would  meet  him  with 
some  of  his,  Taylor's  own  cattle,  and  they  would  throw  the  cat- 
tle together,  take  them  to  Fort  Worth  and  there  sell  them  and 
divide  the  profits.  Taylor  owned  some  forty  or  fifty  head  of 
cattle  branded  WT.  The  witness  Lentz  declined  to  go.  A  day 
or  so  afterwards,  some  time  between  the  fourth  and  seventh 
of  July,  Bud  Taylor  was  seen  on  two  different  occasions  at  ap- 
pellant M.  M.  Smith's  hou3e,  holding  "private  conferences  with 
him.  During  the  week  succeeding  these  conferences  appellant 
M.  M.  Smith  borrowed  from  the  witness  Morris  a  horse,  saying 
he  wished  to  go  after  a  bunch  of  cattle  which  he  had  bought  out 
west.  From  some  cause  not  explained  he  did  not  go,  but  he  let 
hie  brother  Jim  Smith  have  the  borrowed  horse  to  ride  after  the 
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cattle.  On  Sunday,  the  twelfth,  this  defendant,  having  doubt- 
less determined  not  to  go  in  person,  got  the  witness  Henry 
Lentz  to  write  for  him  a  power  of  attorney  authorizing  Dave 
Smith  to  gather  cattle  branded  SD;  and  on  the  same  day  defend- 
ant proposed  to  James  Lentz,  the  same  party  to  whom  Bud 
Taylor  had  made  his  proposition,  that  he,  Lentz,  should  go  with 
his,  defendant's  brother  Dave  Smith  down  below  Gordon  after  a 
bunch  of  cattle  he,  defendant,  claimed  to  have  bought,  and  at 
the  same  time  explained  to  witness  why  Bud  Taylor  could  not 
go.  Lentz  did  not  go,  but  Jim  Smith  went  with  his  brother 
Dave,  and  they  started  on  the  twelfth.  As  above  stated,  these 
parties,  Dave  and  Jim  Smith,  and  Tom  and  Frank  Saunders, 
were  together  and  took  the  cattle  and  drove  them  from  Isaac 
Sweet's  place  in  Erath  county  on  the  fifteenth  of  July.  On  the 
sixteenth  of  July,  Tom  Saunders  and  a  man  by  the  name  of 
Brooks  were  seen  in  Parker  county,  on  the  Stephenville  and 
Weatherford  road,  with  a  bunch  of  some  ten  or  fifteen  head  of 
cattle,  taking  them  in  direction  of  Weatherford.  Thirteen 
miles  south  of  Weatherford,  in  Parker  county,  the  witness 
Wesley,  on  the  sixteenth  of  July,  and  about  twelve  or  one 
o'clock  in  the  day,  saw  Jim  Smith  and  Dave  Smith,  and  a  third 
party  whose  description  suits  exactly  the  description  of  Tom 
Saunders,  driving  a  bunch  of  cattle  containing  between  twenty- 
five  and  thirty  head,  going  in  the  direction  of  Weatherford. 

After  the  return  of  Jim  and  Dave  from  the  expedition,  in  a 
conversation  with  the  witness  Morris,  whose  horse  had  been  rid- 
den by  Jim,  Jim  Smith  told  witness  that  they  had  driven  the 
cattle  through  to  Oartersville  prairie,  "where  Monroe  (M.  M., 
the  appellant,)  had  gone  to  get  them  to  take  them  to  Fort 
Worth."  Morris  asked  him  ''if  he  had  got  the  cattle  for  Bud 
Taylor?"  and  he  said  "yes."  "  I  said  Monroe  (M.  M.)  says  they 
are  his  cattle;  to  which  Jim  replied,  '  I  believe  they  are  part- 
ners.' "  After  Jim's  return  Monroe  left.  Morris,  the  witness, 
says:  "  When  Monroe  rode  off  he  said  he  was  going  to  take  the 
cattle  to  Fort  Worth  to  sell  them.  He  returned  Sunday  evening 
and  I  asked  him  if  he  had  sold  the  cattle.  He  said,  '  No;  cattle 
are  off  like  hell,'  (by  which  I  understood  him  to  mean  that  the 
price  of  cattle  was  low.)  He  then  added  that  he  had  left  the 
cattle  in  a  pasture  near  Fore  Worth."  About  the  last  of  July, 
Eugene  Trammell,  one  of  the  owners,  recovered  these  cattle  at 
the  place  of  a  man  named  Ketchum,  in  Parker  county.     M.  M. 
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Smith,  this  appellant,  gave  him  an  order  on  Ketchum  for  the 
cattle. 

Such  are  the  material  facts  established  by  the  evidence.  A 
number  of  bills  of  exceptions  to  the  admission,  over  objection, 
of  testimony  claimed  to  be  irrelevant,  illegal  and  inadmissible, 
appear  in  the  record. 

It  is  insisted  that  if  any  conspiracy  is  established  between  ap- 
pellant and  Bud  Taylor,  then  that  such  conspiracy  is  not  shown 
to  have  existed  on  the  third  of  July,  and  that  any  acts,  declara- 
tions or  conduct  of  Taylor,  in  the  absence  of  defendant,  prior  to 
the  conspiracy,  and  not  in  furtherance  thereof,  cannot  be  used 
as  evidence  against  this  defendant.  And  we  are  cited  to  the 
general  rule  as  announced  in  Cox,  Ryan  et  als.  v.  The  State,  8 
Texas  Court  of  Appeals,  254,  to  the  effect  that  the  evidence  of 
what  was  said  and  done  by  the  other  conspirators  must  be  lim- 
ited to  their  acts  and  declarations  done  while  the  conspiracy  was 
pending  and  in  furtherance  of  the  design,  ''what  was  said  by 
them  before  or  afterwards  not  being  within  the  principles  of  ad- 
missibility." This  rule  is  unquestionably  correct.  The  old  rule, 
however,  that  a  conspiracy  must  first  be  established  ipso  facto 
before  proof  of  acts  and  declarations  of  the  individual  conspira- 
tors are  admissible  against  each  other  is  now  exploded.  ''Ordi- 
narily, when  the  acts  and  declarations  of  one  co-conspirator  are 
offered  in  evidence  against  another  co-conspirator  the  conspiracy 
should  itself  be  first  established  prima  facie^  and  to  the  satisfac- 
tion of  the  judge  of  the  court  trying  the  cause;  but  this  can  not 
always  be  required.  It  can  not  well  be  required  where  the  proof 
depends  upon  a  vast  amount  of  circumstantial  evidence — a  vast 
number  of  isolated  and  inc^ependent  facts.  And  in  any  case 
where  such  acts  and  declarations  are  introduced  in  evidence, 
and  the  whole  of  the  evidence  introduced  on  the  trial,  taken 
together,  shows  that  a  conspiracy  actually  exists,  it  will  be  con- 
sidered immaterial  whether  the  conspiracy  was  established  be- 
fore or  after  the  introduction  of  such  acts  and  declarations." 
(Cox  V.  The  State,  supra,)  A  conspiracy  to  commit  crime  is 
rarely  ever  susceptible  of  proof  by  direct  or  positive  proof. 

1.  It  is  objected  that  the  evidence  permitted  of  what  trans- 
pired between  the  co-conspirator  Bud  Taylor  and  the  witness 
James  Lentz  on  the  third  of  July,  with  reference  to  Taylor's 
proposition  that  the  witness  would  go  and  get  the  stray  cattle 
and  bring  them  to  Cartersville  prairie,  where  Taylor  would 
throw  some  of  his  own  cattle  with  them,  and  drive  them  off  and 
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sell,  aad  divide  profits,  were  statements  of  independent  acts 
and  declarations  of  Taylor  before  a  conspiracy  is  shown  to  have 
existed  between  defendant  and  Taylor.  We  are  of  opinion  that 
the  circumstances,  whilst  not  conclusive,  perhaps,  are  suflSciently 
cogent  to  warrant  the  inference  that  a  conspiracy  between  the 
parties  did  exist  at  that  time.  Taylor  tried  to  induce  the  wit- 
ness to  go  after  a  bunch  of  stray  cattle,  which  were  to  be  driven 
to  Cartersville  prairie,  and  there  mixed  with  other  cattle.  De- 
fendant sent  his  brothers  to  get  a  bunch  of  stray  cattle,  he  and 
Taylor  having  had  a  conference  after  Lentz  refused  to  go.  The 
brothers  go  and  get  the  stray  cattle,  thirteen  head,  mix  them 
with  ten  or  twelve  head  the  next  day,  drive  the  twenty -five  or 
thirty  head  to  Cartersville  prairie.  One  of  the  brothers  says 
that  he  has  brought  back  the  Taylor  cattle,  and  that  his  brother 
M.  M.  (appellant)  and  Taylor  are  partners  in  the  cattle.  We 
think  these  facts  warrant  the  inference  that  the  conspiracy 
already  existed  when  the  converpatien  occurred  between  the 
witness  Lentz  and  Taylor  on  the  third  of  July.  At  all  events 
we  are  not  prepared  to  say.  in  view  of  the  other  evidence,  that 
the  court  erred  in  admitting  this  testimony. 

2.  It  is  insisted  that  the  court  erred  In  admitting  in  evidence, 
over  objection  of  defendant,  the  testimony  of  Guyger  to  the  effect 
that  on  the  sixteenth  of  July,  the  day  after  the  alleged  stolen 
cattle  were  taken,  he,  the  witness,  saw  Tom  Saunders  and  Willis 
Brooke  driving  ten  or  twelve  head  of  cattle  along  the  road  to- 
wards Weatherford.  The  objection  is  that  there  is  no  evidence 
that  these  cattle  were  stolen,  or,  if  stolen,  that  they  were  stolen 
at  the  same  time  the  cattle  in  question  were  stolen;  or  that  this 
appellant  was  in  any  manner  connected  with  these  particular 
cattle.  Tom  Saunders  was  one  of  the  parties  who,  in  connection 
with  Jim  and  Dave  Smith,  took  and  drove  the  stolen  animals 
from  Sweet's.  There  were  thirteen  cattle  taken.  The  witness 
Wesley  says  that  he  saw  Jim  and  Dave  Smith,  and  a  man  whose 
description  suits  that  of  Tom  Saunders  exactly,  about  two  hun- 
dred and  fifty  yards  south  of  the  Brazos  river,  at  Buckner's  cross- 
ing on  the  Stephenville  and  Weatherford  road,  driving  a  bunch 
of  cattle  of  twenty-five  or  thirty  head.  Guyger  had  seen  Brooks 
and  Tom  Saunders  before  they  got  to  Buckner's  crossing.  At 
Buckner's  crossing  Tom  Saunders  is  seen  with  Dave  and  Jim 
Smith,  and  their  herd  of  thirteen  head  has  increased  to  twenty- 
five  or  thirty  head.  If  for  no  other  purpose,  we  are  of  the  opinion 
Uie  evidence  was  eutirely  legitimate  to  show  the  manner  of,  and 
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to  account  for,  the  increase  in  the  herd  of  the  stolen  cattle.  But, 
besides  this,  the  defendant  had  told  Morris  that  he  had  bought 
thirty  or  thirty-two  head  of  cattle  out  west,  and  that  he  was  only 
to  pay  for  what  he  got;  and  this  was  only  a  day  or  two  before 
Jim  and  Dave  Smith  started  after  the  cattle.  The  rule  is  that 
evidence  of  other  offenses  than  the  one  for  which  a  party  is  on 
trial,  or  evidence  of  criminal  transactions  of  a  similar  character, 
is  admissible  ''when  it  is  necessary  to  establish  identity  by  de- 
veloping the  res  gestae,  or  making  out  the  guilt  of  the  defendant 
by  a  chain  of  circumstances  connected  with  the  crime  for  which 
he  is  on  trial."  (Galbraith  v.  The  State,  41  Texas,  567.)  We  are 
clearly  of  the  opinion  that  this  evidence  tended  to  establish  the 
identity  and  res  gestae  of  the  transaction,  and  was  a  legitimate 
link  in  the  chain  of  circumstances  connected  with  the  crime  for 
which  defendant  was  on  trial. 

3.  But  it  is  most  urgently  and  seriously  contended  that  the 
court  erred  in  charging  the  law  as  to  principal  offenders  with 
regard  to  this  defendant's  liability,  because  it  is  said  that  there 
was  no  testimony  upon  which  it  could  possibly  be  based,  the  evi- 
dence having  clearly  established  that  defendant  was  not  present 
and  actually  participating  in  the  theft  at  the  time  the  animals 
were  taken  by  Jim  and  Dave  Smith. 

**A11  persons  are  principals  who  are  guilty  of  acting  together 
in  the  commission  of  an  offense."  (Penal  Code,  Art.  74.)  But 
again,  **if  any  one,  by  employing  a  child,  or  other  person  who 
can  not  be  punished,  to  commit  an  offense  *  *  *  *  or  by  any 
other  indirect  means,  cause  another  to  receive  an  injury  to  his 
person  or  property,  the  offender,  by  the  use  of  such  indirect 
means,  becomes  a  principal."    (Penal  Code,  Art.  77.) 

Mr.  Bishop  says:  ''One  plain  proposition  is  that  there  can  be 
no  crime  without  a  principal.  There  may  be  more  principals 
than  one,  but  tliere  must  be  at  least  one.  Therefore  a  man 
whose  sole  will  procures  a  criminal  transaction  is  principal,  what 
ever  physical  agencies  he  employs,  whether  he  is  present  or  about 
when  the  thing  is  done."  (1  Bish.  Crim.  Law,  7  ed.,  sec.  640.) 
Again  he  says:  "And  because  there  must  always  be  a  principal, 
one  is  such  who  does  the  criminal  thing  through  an  innocent 
agent,  though  personally  absent.     (Id.,  sec.  651.) 

But  the  question  is,  can  a  party  under  any  circumstances  be  a 
principal  offender  under  our  statutes  when  he  is  not  present  at 
the  time  and  place,  and  participating  in  the  commission  of  the 
crime,  where  the  party  actually  committing  it  is  not  an  innocent 
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but  a  guilty  agent,  by  virtue  of  his  own  guilty  knowledge  and 
intent?  Mr.  Bishop,  as  a  rule,  says  not,  but  holds  that  the  rela- 
tion of  the  instigator  becomes  changed  from  that  of  a  principal 
to  that  of  an  accessory  before  the  fact  (or  an  accomplice),  on 
account  of  the  changed  relationship  of  his  agents.  He  says: 
''But,  if  the  agent  employed  incurs  guilt,  then  the  employer  is 
simply  an  accessory  before  the  fact."  (Id.)  Only  two  authori- 
ties are  cited  in  support  of  the  text,  and  they  have  not  been 
accessible. 

If  correct  in  principle,  the  doctrine  cannot  be  of  universal 
application  under  our  code,  where  all  persons  are  principals  who 
are  guilty  of  acting  together  in  the  commission  of  an  offense. 
Parties  may  act  together^  whether  they  are  bodily  present  to- 
gether or  not. 

We  believe  that  the  distinction  drawn  by  us  between  principal 
offenders  and  accomplices  asl^nown  to  our  code  has  been  as 
clearly  and  accurately  stated,  as  we  are  able  to  present  it,  in  the 
cases  of  Cook  v.  The  State,  14  Texas  Court  of  Appeals,  96,  and 
Bean  v.  The  State,  17  Texas  Court  of  Appeals,  61.  In  the  former 
case  it  is  said:  "We  are  of  opinion  that  the  proper  distinction 
between  these  two  characters  of  offenders  is  this:  The  acts 
constituting  an  accomplice  are  auxiliary  only,  all  of  which  may 
be  and  are  performed  by  him  anterior  and  as  inducements  to  the 
crime  about  to  be  committed;  whilst  the  principal  offender  not 
only  may  perform  some  antecedent  act  in  furtherance  of  the 
commission  of  the  crime  but,  when  it  is  actually  committed,  is 
doing  his  part  of  the  work  assigned  him  in  connection  with  the 
plan  and  furtherance  of  the  common  purpose,  whether  he  be 
present  where  the  main  fact  is  to  be  accomplished  or  not. 
Where  the  offense  is  committed  by  the  perpetration  of  different 
parts  which  constitute  one  entire  whole,  it  is  not  necessary  that 
the  offenders  should  be  in  fact  together  at  the  perpetration  of  the 
offense,  to  render  them  liable  as  principals.  In  other  words,  an 
accomplice  under  our  statute  is  one  who  has  completed  his  offense 
before  the  crime  is  actually  committed,  and  whose  liability 
attaches  after  its  commission  by  virtue  of  his  previous  acts  in 
bringing  it  about  through  the  agency  or  in  connection  with  third 
parties.  The  principal  offender  acts  his  part  individually  in  fur- 
therance of  and  during  the  consummation  of  the  crime." 

In  Bean  v.  The  State,  it  is  said:  ''The  dividing  line  between 
the  two  is  the  commencement  of  the  commission  of  the  principal 
offense.    If  the  parties  acted  together  in  the  commission  of  the 
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offense,  they  are  principals.  If  they,  agreed  to  commit  the 
offense  together,  but  did  not  act  together  in  its  commission,  the 
one  who  actually  committed  it  is  the  principal,  while  the  other, 
who  is  not  present  at  the  commission,  and  who  was  not  in  any 
way  aiding  in  its  commission,  as  by  keeping  watch  or  by  secu^ 
ing  the  safety  or  concealment  of  the  principal,  would  be  an 
accomplice.  To  constitute  a  principal,  the  offender  must  either 
be  present  where  the  crime  is  committed  or  he  must  do  some  act 
during  the  time  when  the  offense  is  being  committed  which  con- 
nects him  with  the  act  of  commission  in  some  of  the  ways  named 
in  the  statute.  Where  the  acts  committed  occur  prior  to  the 
commission  of  the  principal  offt^nse,  or  subsequent  thereto,  and 
are  independent  of,  and  disconnected  with,  the  actual  commission 
of  the  principal  offense,  and  no  act  is  done  by  the  party  during 
the  commission  of  the  principal  offense,  such  a  party  is  not  a 
principal  offender,  but  is  an  accomplice  or  an  accessory  according 
to  the  facts." 

In  Welsh's  case,  3  Texas  Court  of  Appeals,  413,  where  the  em- 
ployer ordered  his  servants  to  take  all  the  cattle  they  could  find, 
and  that  in  the  meantime  he  would  go  ahead  and  make  arrange- 
ments to  ship  or  sell  them,  he  was  held  to  be  a  principal  offender, 
because  he  was  engaged  at  the  time  of  the  theft  in  performing 
his  part  in  the  consummation  of  the  conspiracy  to  steal  and  dis- 
pose of  them. 

In  Scales's  case,  7  Texas  Court  of  Appeals,  361,  part  of  the 
conspirators  were  to  steal  the  horses  in  question,  whilst  the  rest 
were  to  get  up  provisions  and  an  outfit  to  enable  them  all  jointly 
to  take  the  horses  to  Fort  Elliott  and  sell  them.  (See  statement 
in  McKeen  v.  The  State,  7  Texas  Ct.  App.,  631.)  They  were  all 
held  principal  offenders  because  doing  their  separate  parts  and 
acting  together  in  consummating  the  conspiracy. 

In  McCampbell  v.  The  State,  9  Texas  Court  of  Appeals,  124,  it 
is  said:  "If  the  facts  should  show  an  actual  participancy  by  ap- 
pellant in  the  original  fraudulent  taking,  a  conviction  may  be 
sustained  for  the  offense  charged,  although  the  appellant  may 
not  have  been  personally  present  at  such  taking." 

In  Cohea  v.  The  State,  9  Texas  Court  of  Appeals,  173,  it  is 
said:  "He  need  not  be  actually  present  at  the  taking,  if  the  act 
was  committed  in  pursuance  of  a  common  intent  and  a  previously 
formed  design  where  the  mind  united  and  concurred  with  that 
of  the  actual  taker. " 

As  before  stated,  evidence  in  proof  of  a  conspiracy  to  commit 
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crime  will  generally,  from  the  nature  of  the  case,  be  circum- 
stantial. It  is  not  necessary  to  prove  that  the  defendants  came 
together  and  actually  agreed  in  terms  to  have  that  design  and 
pursue  it  by  common  means.  If  it  be  proved  that  defendants  by 
their  acts  pursued  the  same  objects,  often  by  the  same  means, 
one  performing  one  part  and  another  another  part  of  the  same, 
so  as  to  complete  it  with  a  view  to  the  attainment  of  the  same 
object,  the  jury  will  be  justified  in  the  conclusion  that  they  were 
engaged  in  a  conspiracy  to  effect  that  object  (Slough's  case,  6 
Fed.  Rep.,  680),  and  under  our  statute  such  acting  together 
would  make  all  principal  offenders,  whether  present  bodily  at 
the  place  of  the  offense  or  not  (Berry  v.  The  State,  4  Texas  Ct. 
App.,  492;  Heard  v.  The  State,  9  Texas  Ct.  App.,  1;  Wright  v. 
The  State,  18  Texas  Ct.  App.,  358),  and  they  are  all  principals 
and  acting  together  as  long  as  any  portion  or  object  of  the  com- 
mon design  remains  incomplete;  in  other  words,  until  the  full 
purpose  ^and  object  of  the  conspiracy  is  consummated  and 
accomplished.  Hence,  "where  in  larceny  it  was  shown  that 
the  conspiracy  extended  as  well  to  the  dividing  of  the  stolen 
goods  as  to  the  theft;  what  one  did  between  the  stealing  and 
the  dividing  was  deemed  good  evidence  against  both."  (2  Bish. 
Crim.  Proc,  230,  citing  Scott  v.  The  State,  30  Ala.,  503.)  This 
doctrine  is  expressly  recognized  and  adopted  by  us  in  O'Neal  v. 
The  State,  14  Texas  Court  of  Appeals,  582,  and  the  same  rule  is 
announced  in  Allen  v.  The  State,  12  Lea,  Tennessee,  424. 

Now,  in  applying  the  law  as  above  stated  to  the  case  in  hand, 
if  Jim  and  Dave  Smith  were  the  innocent  agents  of  M.  M. 
Smith,  then  M.  M.  Smith  was  a  principal.  If  there  was  a  con- 
spiracy between  all  the  parties  to  commit  the  theft,  the  part  to 
be  done  by  Jim  and  Dave  being  to  take  the  property,  and  the 
part  assigned  to  M.  M.  being  the  sale  after  it  was  so  taken,  then 
all  were  principal  offenders. 

The  charge  of  the  court  was  an  able  and  complete  elucidation 
of  these  principals  of  law  as  applicable  to  the  facts;  and  it  was 
moreover  expressed  in  such  manner  as  that  the  rights  of  the  de- 
fendant were  specially  guarded  against  any  evidence  which 
might  in  certain  contingencies  be  inapplicable  to  his  connection 
with  the  crime.    No  additional  instructions  were  asked. 

We  have  given  this  record  our  most  careful  attention  and  con- 
sideration, and,  under  the  law  and  facts,  we  have  found  no 
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error  either  in  the  conviction  or  the  rulings  complained  of  as 
error.    The  judgment  is  affirmed. 

Affirmed. 
Opinion  delivered  March  23,  1886. 

Dissenting  Opinion  bv  Hurt,  J. 

Hurt,  Judge.  This  is  a  conviction  for  theft  of  cattle,  the 
property  of  Eugene  and  W.  A.  Trammell.  The  point  raised  on 
the  indictment  was  disposed  of  in  the  Jim  Smith  case,  a  com- 
panion case  to  this  decided  at  the  present  term.  The  view  I  take 
of  this  case  renders  necessary  a  discussion  of  the  other  questions 
raised. 

The  theory  of  the  State  is  that  appellant,  with  others,  conspired 
to  steal  the  cattle  in  question,  and  that  in  pursuance  of  this  con- 
spiracy the  cattle  were  taken  by  others,  and  at  the  time  of  the 
taking  the  appellant  was  doing  some  act  in  aid  of  those  actually 
engaged  in  the  taking,  and  was  therefi)re  a.  principal  in  the 
theft.  I  desire  to  discuss,  first,  what  acts  constitute  the  actor  a 
principal  under  our  code;  second,  was  appellant,  not  being 
present  at  the  taking,  engaged  in  any  act  which  would  make 
him  a  principal? 

First  question:  Who  are  principals  under  oiir  code? 

Now,  I  desire  to  state  and  prove  the  following  proposition: 
That,  where  the  accused  is  not  present  at  the  commission  of  the 
offense  the  statute  specifically  points  out  what  he  must  be  doing 
to  constitute  him  a  principal.  Then  to  the  statute.  Article  74, 
Penal  Code,  declares  that  all  persons  are  principals  who  are 
guilty  of  acting  together  in  the  commission  of  an  offense.  What 
are  we  to  understand  by  *•  acting  together,"  as  used  in  this  arti- 
cle? Does  it  mean  that  if  the  parties  act  together  in  the  most 
comprehensive  sense  of  the  expression,  that  they  are  acting  to- 
gether within  the  meaning  of  this  article?  I  think  not,  for,  if 
so,  why  provide  in  Article  75  that  *'when  an  offense  is  actually 
committed  by  one  or  more  persons,  but  others  are  present^  and, 
knowing  the  unlawful  intent,  aid  by  acts,  or  encourage  by  words 
or  gestures,  those  actually  engaged  in  the  commission  of  the  un- 
lawful act,  they  are  principals?  Would  not  such  be  "acting  to- 
gether," and  hence  principals  under  Article  74? 

These  observations  apply  also  to  those  who  keep  watch  so  as 
to  prevent  the  interruption  of  those  actually  engaged  in  the 
commission  of  the  unlawful  act;  in  fact,  to  each  and  every  state 
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of  facts  constituting  the  actor  a  principal  by  the  provisions  of 
Article  76.  In  one  sense  they  are  acting  together  in  the  commis- 
sion of  the  offense,  but  not  in  the  sense  of  Article  74. 

I  believe  that  much  light  can  be  obtained  from  the  common 
law  upon  this  subject,  and  when  we  consult  it  we  will  find  that 
our  code  has  departed  but  little  from  the  common  law.  At  com- 
mon law  there  are  principals  in  the  first  and  second  degrees.  A 
person  who  is  a  principal  within  the  meaning  of  Article  74 
would  <at  common  law  be  a  principal  in  the  first  degree;  hence  I 
believe  tiiat  a  principal  under  Article  74  ''is  he  that  is  the  actor 
or  absolute  perpetrator  of  the  crime."  Mr.  Blackstone  says: 
''A  man  may  be  a  principal  in  an  offense  in  two  degrees.  A 
principal  in  the  first  degree  is  he  that  is  the  actor,  or  absolute 
perpetrator  of  the  crime;  and  in  the  second  degree,  he  who  is 
present,  aiding  and  abetting  the  fact  to  be  done."  To  be  a  prin- 
cipal in  the  second  degree  it  is  not  necessary  for  the  party  to  be 
actually  present;  for,  says  this  learned  writer,  "which  presence 
need  not  always  be  an  actual,  immediate  standing  by,  within 
sight  or  hearing  of  the  fact,  but  there  may  be  also  a  construct- 
ive presence,  as  when  one  commits  a  robbery  or  murder,  and  an- 
other keeps  watch  or  guard  at  some  convenient  distance."  What 
great  similarity  in  the  common  law  and  our  code  ^o  farl  So 
striking  is  this  similarity,  that  I  have  no  doubt  but  that  the  pro- 
visions of  the  code  upon  this  subject  were  taken  from  the  com- 
mon law. 

This  similitude  does  not  stop  with  Articles  74  and  75,  but  ex- 
tends to  Article  77;  for,  says  the  author,  ''and  this  hath  also 
other  exceptions;  for  in  case  of  murder  by  poisoning,  a  man  may 
be  a  principal  felon  by  preparing  and  laying  the  poison,  or  per- 
suading another  to  drink  it,  who  is  ignorant  of  its  poisonous 
quality,  or  giving  it  to  him  for  that  purpose;  and  yet  not  admin- 
ister it  himself,  nor  be  present  when  the  very  deed  of  poisoning 
is  committed.  And  the  same  reasoning  will  hold  with  regard  to 
other  murders  committed  in  the  absence  of  the  murderer,  by 
means  which  he  had  prepared  beforehand,  and  which  probably 
could  not  fail  of  their  mischievous  effect;  as  by  laying  a  trap  or 
pitfall  for  another,  whereby  he  is  killed;  letting  out  a  wild  beast 
with  intent  to  do  mischief,  or  Inciting  a  madman  to  commit 
murder,  so  that  death  therefrom  ensues.  In  every  one  of  these 
cases  the  party  is  guilty  of  murder  as  a  principal  in  the  first  de- 
gree. For  he  can  not  be  called  an  accessory  that  necessarily 
presupposes  a  principal;  and  the  poisoning,  the  pitfall,  the  beast, 
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or  the  madmau,  can  not  be  held  the  principal,  being  only  the  iti- 
struments  of  death.  As,  therefore,  he  must  be  certainly  guilty 
either  as  principal  or  accessory,  and  can  not  be  so  as  accessory, 
it  follows  that  he  must  be  guilty  as  principal,  and  if  principal, 
then  of  the  first  degree;  for  there  is  no  other  criminal,  much  less 
a  superior  in  the  guilt,  whom  he  could  aid,  abet,  or  assist."  (Bl. 
Com.,  vol.  2,  b'k  4,  p.  32.) 

We  have  just  such  principals  as  are  described  by  Mr.  Black- 
stone.  In  fact  our  code  is  not  so  specific  as  the  law  writer. 
Suppose  the  means  mentioned  in  Article  77  are  not  resorted  to, 
and  the  party  is  acting  alone,  without  aid  from*  others  in  any 
manner,  our  code  assumes  him  to  be  a  principal. 

We  have  found  that  "acting  together"  in  Article  74  means 
that  the  persons  must  be  the  actors,  the  absolute  perpetrators  of 
the  crime,  or  principals  in  the  first  degree  at  common  law;  and 
we  have  found  that  the  persons  described  in  Article  75  were 
principals  in  the  second  degree  at  common  law,  and  are  made 
principals  by  our  code,  there  being  no  degrees  in  principals  in 
this  State.  Those,  to  be  such,  must  if  present  know  the  unlaw- 
ful intent,  aid  by  acts,  or.  encourage  by  words  or  gestures.  Aid 
or  encourage  whom?  Those  actually  engaged  in  the  unlawful 
act,  the  absolute  perpetrators  of  the  crime.  Or  those  who,  not 
being  actually  present,  keep  watch  so  as  to  prevent  the  interrup- 
tion of  those  engaged,  the  absolute  perpetrators  of  the  crimey 
in  the  commission  of  the  crime.  If  not  the  absolute  perpetra- 
tors of  the  crime,  we  are  informed  just  what  the  person  or  per- 
sons must  do,  or  be  doing,  to  constitute  him  or  them  principals. 
.  We  now  proceed  to  notice  some  principals,  made  so  by  our 
code,  who  are  not  actually  or  constructively  present.  They  are 
found  in  Article  76.  Now  these  persons  are  principals,  not  at 
common  law,  but  made  so  by  our  code.  Who  are  they,  or  what 
acts  must  they  do,  or  be  doing,  when  the  offense  is  being  com- 
mitted, to  constitute  them  such?  They  must  be  engaged  in  pro- 
curing aid,  arms,  or  msans  of  any  kind.  For  what  purpose? 
To  assist  in  the  commission  of  the  offense.  At  what  time  or 
when  must  these  persons  be  engaged  in  procuring  aid,  arms,  or 
means  of  any  kind?  While  others— the  actual  perpetrators— are 
executing  the  unlawful  act.  Or,  to  be  a  principal  under  Article 
76,  the  persons  must  endeavor  to  do  what?  To  secure  the  safety 
or  concealment  of  the  offenders.  When?  At  the  time  of  the 
commission  of  the  offense.  The  persons  keeping  watch  and  the 
persons  doing,  or  endeavoring  to  do,  the  acts  and  things  men- 
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tioned  in  Article  76,  are  the  only  persons  who  are  principals 
when  not  present  at  the  commission  of  the  unlawful  act. 

It  is  of  course  understood  that  tho  party,  or  parties  mentioned 
in  Article  77  are  principals,  though  not  present,  for  they  must  of 
necessity  be  principals.  An  accomplice  presupposes  a  principal 
offender,  and  can  not  exist  without  such. 

I  find,  therefore,  that  our  code  specially  enumerates  the  acts 
to  be  done,  and  the  exact  time,  with  reference  to  the  main  act 
at  which  they  are  to  be  done  or  endeavored,  which  constitute 
the  actors  principals;  and  it  is  evident  that  those  performing  the 
specified  acts,  and  the  actual  perpetrators  of  the  crime,  in  one 
sense  are  guilty  of  acting  together  in  the  commission  of  the 
crime.  This  being  the  case,  if  those  who  are  present  with  knowl- 
edge of  the  unlawful  intent,  aid,  etc.,  or,  not  being  present,  keep 
watch,  or,  not  being  present,  are  guilty  of  the  acts  specified  in 
Article  76,  are  included  iu  Article  74  because  acting  together^ 
then  I  ask  why  enumerate  at  all  ? 

I  therefore  conclude  that  the  following  persons  are  principals: 

First.  They  who  are  guilty  of  acting  together— fAc  actual  ab- 
solute perpetrators  of  the  crimer^in  the  commission  of  an  offense. 
{Art  74.) 

Second.  Those  who  are  present,  with  knowledge  of  the  un- 
lawful intent,  aid  by  acts,  or  encourage  by  words  or  gestures, 
the  actual,  absolute  perpetrators  of  the  crime,  in  the  commission 
of  the  offense.     (Art.  75.) 

Third.  Those  who,  not  actually  present,  keep  watch  so  as  to 
prevent  the  interruption  of  those  engaged  in  committing  the 
offense.     (Art.  75.) 

Fourth.  All  who,  whether  present  or  absent,  engage  in  pro- 
curing aid,  arms,  or  means  of  any  kind,  to  assist  in  the  commis- 
sion  of  the  offense,  while  others — the  perpetrators — ^are  execu- 
ting the  unlawful  act.     (Art.  76.) 

Fifth.  Persons,  whether  present  or  absent,  who  endeavor  at 
the  time  of  the  commission  of  the  offense,  to  secure  the  safety 
or  concealment  of  the  offenders.     (Art.  76.) 

Sixth.  All  who  advise  or  agree  to  the  commission  of  an  of- 
fense, whether  they  aid  or  encourage  those  actually  engaged  in 
the  commission  of  the  offense  or  not,  if  present,  are  principals. 
(Art.  78.) 

I  will  not  at  this  point  treat  of  the  principals  mentioned  in 
Article  77,  but  will  notice  them  before  I  conclude. 

The  writer  has  agreed  to  and  expressed  views,  which  will  be 
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found  in  the  opinions  of  this  court,  at  variance  with  the  doctrine 
here  stated;  but,  after  a  more  thorough  investigation  of  the 
subject,  I  have  come  to  the  conclusion  that  the  views  here  ex- 
pressed are  correct,  and  that  those  elsewhere  expressed  are 
wrong. 

Applying  the  rules  here  stated  to  the  facts  of  this  case,  was 
there  any  evidence  tending  to  show  appellant  as  principal  in  the 
offense  charged?  Is  there  the  slightest  fact,  even  presumed  from 
other  facts,  to  show  that  defendant,  M.  M.  Smith,  either  kept 
watch,  engaged  in  procuring  aid,  arms,  or  means  of  any  kind,  to 
assist  in  the  commission  of  the  theft;  or  that,  at  the  time  of  the 
commission  of  the  offense,  he  endeavored  to  secure  the  safety  or 
concealment  of  the  offenders?  None  whatever.  It  is  conceded 
that  he  was  not  present,  but  at  home,  some  forty  or  fifty  miles 
from  the  place  of  the  theft. 

But  let  us  concede  that  my  views  as  to  what  is  necessary  to 
constitute  a  party  a  principal,  are  wrong,  and  that  thq  doing  of 
other  acts  besides  those  mentioned  in  the  code  may  make  the 
actor  a  principal,  and  that  our  opinions  on  this  subject  are  cor- 
rect when  viewed  with  relation  to  the  facts  of  each  particular 
case,  still  the  question  occurs,  are  there  any  facts  in  this  record 
which  bring  the  appellant  within  the  rule  announced  by  this 
court  in  any  case  holding  him  a  principal?  Are  there  facts  in 
this  case  which  make  or  tend  to  constitute  appellant  a  principal 
under  the  rules  stated  in  any  case  upon  this  subject?  If  there 
be,  I  have  not  been  able  to  discover  them. 

As  before  stated,  the  theory  of  this  prosecution  is  that  M.  M. 
Smith  conspired  with  others  to  steal  the  cattle,  and  that  Jim  and 
Dave  Smith,  and  perhaps  others,  went  to  Erath  county,  took  and 
drove  the  cattle  to  Parker  county,  and  there  delivered  them  to 
appellant;  that  Jim  and  Dave  Smith  and  the  others  were  co- 
conspirators with  appellant,  and  that  they  were  the  guilty  takers, 
the  actual  captors,  while  appellant  at  the  time  of  the  taking 
was  engaged  in  the  doing  of  some  act  in  aid  of  those  actually 
engaged  in  the  taking;  and  hence  that  appellant  was  a  principal. 
Let  us  concede  this;  still  there  must  be  proof  to  sustain  this  the- 
ory. The  State,  however,  failed  to  make  proof  of  the  last  men- 
tioned proposition,  to- wit,  that  appellant  was,  at  the  time  of  the 
taking^  rendering  aid  or  assistance  to  those  engaged  in  the 
fraudulent  taking.  Upon  this  theory,  therefore,  the  State  has 
failed  to  make  out  its  case. 

Is  there  another  theory,  depending  upon  the  guilt  or  innocence 
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of  the  actual  takers  of  the  cattle,  presented  by  the  facts,  upon 
which  the  appellant  might  have  been  legally  convicted  if  it  had 
been  presented  to  the  jury  by  proper  instructions?  I  think  so. 
I  stated,  supra,  that  I  would  notice  Article  77,  bearing  upon  the 
subject  of  principals.  Now  let  us  suppose  that  M.  M.  Smith,  in- 
tending and  contriving  to  deprive  the  owners  of  the  cattle  in 
question,  and  to  appropriate  them  or  their  value  to  his  own  use, 
induced  Jim  and  Dave  Smith,  or  others,  to  believe  that  the  cattle 
were  his  property,  and  so  believing,  they  or  either  of  them  went 
to  Erath  county,  as  the  employes  of  M.  M.,  and  honestly  and  in 
good  faith  took  the  cattle  as  the  property  of  M.  M.  Smith. 
Would  M.  M.  Smith  be  an  accomplice  in  this  transaction?  By 
no  means,  for  there  can  be  no  accomplice  without  a  principal 
offender.  An  accomplice  necessarily  presupposes  that  there  is 
a  principal — at  common  law,  a  superior.  (4  Bl.  Com.,  34.)  Sir 
William  Blackstone  upon  this  subject  says  that  if  a  person,  by 
laying  a  trap  or  pitfall  for  another,  whereby  he  is  killed,  or  let- 
ting out  a  wild  beast  with  intent  to  do  mischief,  or  inciting  a 
madman  to  commit  murder,  so  that  death  therefrom  ensues,  . 
that  in  every  such  case  the  party  thus  offending  is  a  principal  in 
the  first  degree.  *' For,"  says  he,  "he  can  not  be  called  an  ac- 
cessory (accomplice);  that  necessarily  presupposes  a  principal." 

But  under  our  statute  is  a  party  employing  an  innocent  person 
—innocent  of  the  guilty  purpose  of  the  employer — though  such 
person  be  subject  to  punishment,  be  of  sound  mind  and  discretion, 
be  of  years  of  maturity,  and  liable  to  be  punished  to  the  full  ex- 
tent of  the  law — liable  as  a  principal  offender?  That  such  a 
person  is  a  thief  there  can  be  no  doubt,  and  if  a  thief,  evidently 
he  is  the  principal,  there  being  no  other  guilty  party  to  the  trans- 
action. If  the  trap,  the  pitfall,  the  wild  beast,  or  the  madman 
be  the  instruments  of  death — the  means  used  by  the  murderer  to 
commit  the  murder,  etc. — may  not  a  rational,  responsible  person 
also  be  the  innocent  means  of  others,  through,  or  by  whom,  crime, 
can  be  committed? 

Article  77  provides  that  if  any  one,  by  employing  a  child,  or 
other  person  who  cannot  be  punished,  to  commit  an  offense,  or 
by  any  means,  such  as  laying  poison  where  it  may  be  taken, 
*  *  *  or  by  any  other  indirect  means,  cause  another  to  receive 
an  injury  to  his  person  or  property,  the  offender  by  the  use  of 
such  means  becomes  a  principal.  It  is  remarkable  that  in  treat- 
ing of  a  person  as  the  means,  Blackstone  names  a  madman,  and 
our  statute  a  child  or  a  person  who  cannot  be  punished,  and  this 
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fact  misled  the  writer  in  Lett's  case,  decided  at  this  term  of  the 
court.  (20  Texas  Ct.  App.,  230.)  However,  after  a  more  thor- 
ough investigation  of  the  subject,  I  reach  the  conclusion  that,  if 
a  person  employs  a  perfectly  responsible  man  or  person  to  com- 
mit acts  constituting  crimes,  and  that  the  person  employed  is 
ignorant  of  the  unlawful  intent  (in  this  case  the  fraudulent 
intent),  the  person  so  employing  such  party  is  guilty  of  the 
offense — guilty  of  the  acts  committed  by  his  innocent  agent; 
that  such  person  is  merely  the  instrument  used  by  the  guilty 
party — the  employer — and  that  the  acts  of  such  innocent  agent 
are  the  acts  of  the  principal.  Hence,  if  Jim  Smith  and  Dave 
Smith  took  the  cattle,  honestly  believing  them  to  be  M,  M.  Smith's, 
without  knowledge  of  his  thievish  intent,  they  would  not  be 
guilty,  but  M.  M.  Smith  would  be.  Jim  and  Dave  would  in  such 
case  be  the  means  resorted  to,  the  instruments  used  by  M.  M., 
and  their  acts  would  be  bis  acts. 

Again:  In  such  case  M.  M.  would  be  a  principal  necessarily, 
but  if  Jim  and  Dave  were  guilty  co-conspirators  with  M.  M.,  he, 
having  advised,  commanded,  or  employed  them  to  commit  the 
offense,  and  not  being  present,  would  at  common  law  be  an  ac- 
cessory before  the  fact,  and  under  our  code  an  accomplice.  Upon 
this  subject  Mr.  Bishop  says:  * 'Innocent  Agent — Such  an  agent  is 
one  who  does  the  forbidden  thing,  moved  thereto  by  another 
person,  yet  incurs  no  legal  guilt,  because  either  not  endowed 
with  sufficient  mental  capacity,  or  not  made  acquainted  with 
the  necessary  facts."    (1  Crim.  Law,  sec.  310.) 

"To  be  a  principal  he  need  not  be  present  at  the  perpetration 
of  the  wrong.  Thus  a  dose  of  poison,  or  an  animate  object  like 
a  human  being,  with  or  without  general  accountability,  may 
produce  death  or  other  injury  in  the  absence  of  him  whose  will 
set  the  force  in  motion,  and  in  such  a  case  the  absent  person  is  a 
principal,  whenever  the  immediate  actor  is  not  guilty  in  the  par- 
ticular transaction.  If  the  immediate  actor  is  guilty,  the  other, 
being  absent,  is  only  an  accessory."    (Id.,  651,) 

It  will  be  seen  from  these  questions  that  if  the  instrument  be 
a  person  (though  subject  to  punishment;  competent  in  every  re- 
spect to  commit  the  offense  if  he  has  knowledge  of  the  guilty  in- 
tent of  his  employer)  who  is  innocent,  who  acts  in  ignorance  of 
his  employer's  guilty  purpose  and  design;  the  employer,  his 
principal,  would  be  guilty,  the  agent's  acts  being  his  acts.  He 
is  guilty  not  as  an  accomplice,  but  as  principal  offender.  If, 
however,  his  agent  is  a  co-conspirator,  has  knowledge  of  his  em- 
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plover's  felonious  op  fraudulent  intent,  he,  the  agent,  becomes 
the  principal,  and  the  employer  the  accomplice,  unless  the  em- 
ployer be  a  principal  by  reason  of  some  other  of  the  provisions 
which  are  discussed  supra. 

To  condense: — If  A.,  intending  to  fraudulently  deprive  B.  of 
his  stock,  and  to  appropriate  the  same  or  its  value  to  his  own 
use  and  benefit,  employs  C.  to  take  such  stock,  C,  being  ignor- 
ant of  A.*8  fraudulent  intent,  and  hence  innocent  of  a  fraudu- 
lent taking,  and  C.  takes  said  stock  from  the  possession  of  B., 
A.  would  be  guilty  of  the  theft  of  such  stock,  and  be  guilty  as  a 
principal.  But  if  C.  has  knowledge  of  A.'s  fraudulent  intent, 
and  takes  the  stock,  C.  would  be  guilty  of  the  theft  as  principal, 
and  A.,  not  being  present,  would  be  guilty  of  the  theft  as  an 
accomplice,  these  being  all  the  facts  bearing  on  the  question  of 
principal  vel  non. 

These  propositions  render  the  insertion  of  a  count  charging 
H.  M.  Smith  as  an  accomplice  of  the  highest  importance,  for,  if 
Jim  and  Dave  be  guilty,  M.  M.,  under  the  facts,  is  an  accom- 
plice.   If  they  are  innocent,  M.  M.  may  be  guilty  as  a  principal. 

Now,  in  this  case  M.  M.  Smith  has  been  convicted  as  a  princi- 
pal, with  Jim  and  Dave  Smith  as  the  guilty  takers,  without  evi- 
dence that  M.  M.  was  doing  anything  at  all  in  aid  of  the  taking. 
This  is  erroneous:  for  the  theor}'  that  Jim  and  Dave  may  have 
been  innocent  agents,  and  that  M.  M.  used  them  as  the  means  or 
instruments  by  which  to  accomplish  the  theft,  was  not  submitted 
to  the  jury. 

Affirmed. 
Opinion  delivered  March  23,  1886. 


[No.  1965. 1 

21    183 
*^  ^  r«  <>.  39    4«8 

Dave  Smith  v.  The  State.  89  464 

1.  Thbft— Indictment— Consent.— The  indictment  charges  the  appellant 
with  the  theft  of  five  head  of  cattle,  the  property  of  E.  M.  T.,  and  of 
eight  head  of  cattle  the  property  of  W.  A.  T.,  and  avers  the  non-consent 
of  the  owners  as  follows:  '*  without  the  consent  of  the  said  owners.^* 
H$ld^  that  a  joint  possession  and  ownership  not  being  charged,  the  alle- 
gation of  non-consent  is  sufficient. 
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2.  Same— Eyidbncb.— Upon  the  understanding  that  the  State  would  intro- 
duce other  qualifying  evidence,  a  Staters  witness  was  permitted  to  testify 
that  when  the  defendant  and  one  of  his  co-defendants  was  at  the  wit- 
nesses house  in  possession  of  some  of  the  alleged  stolen  cattle,  this  de- 
fendant's co-defendant  told  him  that  still  another  co-defendant  had  no 
ranch  out  west,  and  that  the  cattle  were  home  cattle.  In  explanation  of 
the  bill  of  exceptions  reserved  to  this  evidence,  the  trial  judge  certifies 
that,  the  State  having  failed  to  introduce  the  qualifying  evidence,  the 
evidence  colnplained  of  was  withdrawn  from  the  jury.  Held^  that  the 
eyfdence  having  been  withdrawn  from  the  consideration  of  the  jury 
without  prejudice  to  the  defendant,  he  can  not  now  be  hectrd  to  complain. 
Further,  that,  being  a  part  of  the  res  gestce  of  the  transaction  and  the 
declaration  of  one  of  the  co-conspirators  pertinent  to  the  transaction,  the 
evidence  was,  in  any  event,  competent. 

8.  Same— Eyidbncb.— See  the  third  head  note  in  the  case  of  M.  M.  Smith  v. 
The  State,  ante  page  107,  for  a  correct  rule  of  evidence,  which  applies  as 
well  to  this  case,  the  identical  evidence  being  the  question  at  issue  in 
both  cases.  But  note  the  dissenting  opinion  of  Hurt,  Judge,  holding 
that  the  contested  evidence  is  inadmissible  in  this  case,  and  assigning  his 
reasons  for  so  concluding. 

4.  Same. — A  bill  of  exceptions  recites  the  testimony  of  one  K.,  a  State's  ¥nt- 
ness,  to  the  effect  that  he  had  a  conversation  with  M.  M.  S.,  one  of  the 
defendants,  in  the  absence  of  this  defendant,  a  few  days  before  this  de- 
fendant and  cuiother  started  after  the  cattle.  The  witness  detailed  the 
said  conversation,  and  concluded  with  the  statement  that  M.  M.  S.  told 
him  that  he,  M.  M.  S.,  had  thirty-two  or  thirty-three  head  of  cattle  out 
west.  The  trial  judge,  explaining  the  bill  of  exception,  certifies  that  only 
that  part  of  the  conversation  which  recited  M.  M.  S.'s  claim  to  thirty- 
two  or  thirty-three  head  of  cattle  was  admitted.  Heldj  that,  as  ex- 
plained by  the  trial  judge,  the  bill  of  exception  shows  no  error.  The 
evidence  admitted  was  competent  to  throw  light  upon  a  sul)8equent  por- 
tion of  the  transaction;  and  besides,  it  is  not  made  to  appear  that,  at  the 
time  the  statements  were  made  by  M.  M.  S  ,  the  conspiracy  between  M. 
M.  S.  and  defendant  did  not  already  exist.  But  if  the  defendant  was  not 
then  a  party  to  the  conspiracy  to  steal  the  cattle,  if  he  came  into  it  after- 
wards, and  adopted  it  aa  formed  by  other  parties  and  M.  M.  S.,  he  would 
be  bound  by  it. 

4.  Same— Unlawfully  Driving  Stock  From  Accustomed  Range— In- 
dictment—Charge  OF  THE  Court— Case  Approved.— Under  an  or- 
dinary indictment  for  theft  of  an  animal,  the  accused  may  be  convicted 
of  that  offense,  or  of  wilfully  taking  into  possession  and  driving  from 
its  accustomed  range  live  stock  not  his  own,  without  the  consent  of  the 
owner  and  with  intent  to  defraud  the  owner  thereof,  which  is  made  theft 
and  a  felony  by  Article  749  of  the  Penal  Code.  See  the  opinion  in  extetuo 
for  a  charge  of  the  court  upon  the  subject  held  correct,  as  being  war- 
ranted by  the  facts  in  the  case.  See  also  the  dissenting  opinion  of  Hart, 
Judge,  traversing  the  doctrine;  and  note  the  approval  of  Foster^s  cajse, 
ante^  page  80,  upon  V.ie  question. 
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Appeal  from  the  District  Court  of  Erath.  Tried  below  be- 
fore the  Hon.  T.  L.  Nugent. 

This  is  a  companion  to  the  preceding  case  of  M.  M.  Smith  v. 
The  State,  the  conviction  being  for  the  same  transaction,  the 
theft  of  cattle,  the  property  in  separate  parts  of  E.  M.  and  W. 
A.  Trammell.  A  term  of  four  years  in  the  penitentiary  was  the 
punishment  assessed  by  the  jury. 

The  same  witnesses  who  testified  upon  the  trial  of  M.  M.  Smith 
testified,  in  the  same  order,  and  substantially  in  the  same  lan- 
guage, upon  the  trial  of  the  appellant.  It  is  to  be  noted  in  this 
case  that  the  objections  interposed  to  evidence  are  directed  prin- 
cipally to  the  testimony  of  the  witness  L.  S.  Kenyon.  It  is  re- 
cited in  the  transcripts  of  both  cases  that  the  witness  Eenyon 
testified  circumstantially  as  did  the  witness  P.  J.  Morris,  who 
immediacely  preceded  him  upon  the  stand.  Morris's  testimony 
is  set  out  at  length  in  the  report  of  M.  M.  Smith's  case,  supra. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

No  brief  for  the  appellant  has  reached  the  Reporters. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  This  is  a  companion  case  to  that 
of  M.  M.  Smith,  just  decided,  and  grew  out  of  the  same  transac- 
tion. 

In  each  of  these  cases  the  sufficiency  of  the  indictment  is  at- 
tacked with  regard  to  the  averment  of  want  of  consent  to  the 
taking  of  the  cattle.  Five  of  the  cattle  are  alleged  to  be  of  the 
property  of  Eugene  Trammell,  and  eight  of  W.  A.  Trammell. 
Now,  the  averment  of  want  of  consent  is  as  follows:  "Without 
the  consent  of  the  said  owners."  Upon  this  point  we  copy  from 
the  opinion  of  Judge  Hurt  in  Jim  Smith's  case,  where  the  same 
question  came  up  for  review.  He  says:  "It  is  urged  by  counsel 
for  defendant  that  this  is  not  sufficient,  because  each  owner's  con- 
sent is  not  denied.  This  criticism  is  just,  but,  under  the  allega- 
tions of  this  indictment,  is  it  essential  to  the  sufficiency  of  the  in- 
dictment for  the  consent  of  each  to  the  taking  of  all  the  cattle  to  . 
be  denied?  It  is  not  alleged  that  Eugene  Trammell  owned,  con- 
trolled, or  had  possession  of  the  eighteen  head  of  cattle,  nor  that 
W.  A.  Trammell  managed,  controlled,  or  had  possession  of  the 
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five  head.  There  was  no  authority  in  Eugene  to  give  defendant 
or  anyone  else  his  consent  to  take  the  eight  head,  or  any  part 
thereof.  The  fact  that  they  were  running  together,  when  taken, 
certainly  would  confer  no  such  authority.  The  observations  ap- 
ply with  equal  force  to  the  authority  of  W.  A.  to  give  consent  to 
the  taking  of  the  five  head,  the  property  of  Eugene.  This  is  not 
a  case  in  which  there  fs  joint  possession  and  ownership."  The 
allegation  of  want  of  consent  is  therefore  sufficient. 

The  first  bill  of  exceptions  is  explained  by  the  judge,  and  from 
his  explanation  the  evidence  objected  to,  appears  to  have  been 
expressly  withdrawn  by  him  from  the  jury.  If  it  had  not  been 
withdrawn  we  are  of  opinion  it  was  admissible  as  evidence,  it 
being  part  of  the  res  gestce  of  the  transaction,  and  a  declaration 
of  one  of  the  co-conspirators  pertinent  to  the  transaction. 

The  second  bill  of  exceptions  was  taken  to  the  admission  of 
the  testimony  of  the  witness  Guyger  to  the  fact  that,  on  the  six- 
teenth of  July,  he  saw  Tom  Saunders  and  Willis  Brooks  driving 
ten  or  fifteen  head  of  cattle,  about  a  quarter  of  a  mile  from 
Buckner's  crossing  on  the  Brazos.  This  matter  is  similarly  pre- 
sented and  fully  discussed  in  M.  M.  Smith's  case,  and  for  the 
reasons  therein  stated  we  hold  the  evidence  was  admissible. 

The  third  bill  of  exceptions  as  explained  by  the  judge  shows 
no  error.  It  was  legitimate  to  permit  the  witness  Kenyon  to  tes- 
tify that  M.  M.  Smith,  one  of  the  conspirators,  told  witness  that 
he  had  thirty  or  more  head  of  cattle  out  west.  The  evidence 
threw  light  upon  a  subsequent  portion  of  the  transaction;  and, 
besides,  it  is  not  manifest  that,  at  the  time  of  these  statements 
to  the  witness,  the  conspiracy  did  not  already  exist,  with  defend- 
ant. But  suppose  it  did  not  then  exist,  so  far  as  defendant  was 
concerned,  yet,  if  afterwards  he  came  into  it,  and  adopted  the 
conspiracy  as  formed  by  other  parties,  he  would  be  bound  by  the 
conspiracy  as  adopted;  which  seems  to  have  been  to  steal  some 
thirty  odd  head  of  cattle.  This  defendant  was  the  party-  to 
whom  M.  M.  Smith  executed  his  power  of  attorney  to  go  out 
west  and  gather  the  cattle. 

Under  the  explanation  given  by  the  judge  there  is  no  merit 
shown  in  the  ii*atter  stated  in  the  fouii;h  bill  of  exceptions. 

The  fifth  bill  of  exceptions  was  reserved  to  supposed  errors  in 
the  charge  of  the  court,  and  more  especially  to  the  third  para- 
graph, which  was  as  follows,  viz:  **If  you  believe  from  the 
evidence  that  the  defendant,  Dave  Smith,  at  or  about  the  time, 
and  in  the  county  alleged,  wilfully  took  into  his  possession  the 
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said  cattle,  and  removed  the  same  from  their  accustomed  range, 
without  the  consent  of  the  alleged  owner,  and  with  intent  to  de- 
fraud the  said  owner;  and  if,  moreover,  you  believe  from  the 
evidence  that  the  said  cattle  were  not,  at  the  time  of  such  re- 
moval, the  property  of  the  defendant,  but  were  in  fact  the  prop- 
erty of  the  parties  charged  in  the  indictment  to  have  been  the 
owners,  you  will,  if  you  so  believe  and  find,  find  the  defendant 
guilty  of  theft,  and  assess  his  punishment  at  confinement  in  the 
penitentiary  not  less  than  two  nor  more  than  five  years;  or  you 
may  assess  the  punishment  at  a  fine  in  any  sum  not  exceeding 
one  thousand  dollars;  or  you  may,  in  your  discretion,  assess  both 
such  fine  and  imprisonment."  This  charge  was  based  upon 
Article  749  of  the  Penal  Code,  which  denounces  a  wilful  driving 
of  stock  from  its  accustomed  range,  under  the  conditions  stated 
in  the  Article,  to  be  theft. 

It  is  contended  that  the  charge  was  not  warranted  under  the 
allegations  of  the  indictment  in  this  case,  which  was  one  in  the 
ordinary  form  for  theft.  Th^  whole  subject  was  recently  dis- 
cussed by  us  fully  in  the  case  of  Foster  v.  The  State,  recently 
decided,  wherein  it  was  held  that  the  crime  denounced  by  Article 
749  of  the  code  was  a  lesser  degree  of  theft,  containing  all  the 
elements  of  theft;  and  that  it  was  not  only  legitimate,  but," if 
the  facts  warranted,  it  was  the  duty  of  the  court  to  charge  the 
law  of  this  Article  under  an  indictment  charging  theft  of  ani- 
mals in  the  ordinary  form.  There  was  no  error  in  the  court 
charging  as  above  in  this  case:  it  was.  a  charge  favorable  to  de- 
fendant. 

As  a  whole,  the  charge  is  unobjectionable  in  its  presentation 
of  the  law  of  this  case.  No  additional  instructions  were  re- 
quested for  defendant.  We  have  been  unable  to  find  any  such 
error  in  the  record  as  requires  that  this  judgment  should  be 
reversed,  and  it  is  therefore  affirmed. 

Affirmed. 

Dissenting  Opinion  of  Hurt,  J. 

Hurt,  Judge.  This  is  a  conviction  for  theft  of  cattle,  the 
property  of  Eugene  Trammell  and  W.  A.  Tramrnell,  being  a 
companion  case  to  that  of  Jim  Smith  v.  The  State,  decided  at  a 
former  day  of  this  term;  M.  M.  Smith,  Jim  Smith,  Dave  Smith, 
Tom  Saunders,  and  Frank  Saunders  being  indicted  jointly. 

In  the  case  of  Jim  Smith  we  gave  our  views  in  full,  first,  upon 
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the  sufiBciency  of  the  indictment;  and  second,  upon  the  acts  and 
declarations  of  Bud  Taylor  and  M.  M.  Smith,  holding  that  they, 
the  acts  and  declarations,  were  competent  evidence,  notwith- 
standing Jim  Smith  was  not  present,  nor  had  he,  when  the  acts 
and  declarations  were  committed  and  made,  entered  into  the 
conspiracy. 

We  also  gave  our  views  upon  the  competency  of  the  fact  that 
Willis  Brooks  and  Tom  Saunders  were  seen  by  Guyger  in  pos- 
sesion of,  and  driving  a  bunch  of  cattle  towards  Weatherford. 
This  transaction  is  minutely  described  in  the  opinion  in  Jim 
Smithes  case.  Under  the  facts  of  that  case,  the  writer  held  that 
this  transaction  was  not  competent  evidence  against  Jim  Smith, 
and  there  being  no  material  difference  in  that  and  this 
case,  turning  upon  the  competency  of  this  transaction,  he  must 
hold  it  incompetent  evidence  in  this  case. 

The  indictment  alleges  the  commission  of  certain  acts,  com- 
mitted with  certain  intents,  such  acts  so  committed  being 
declared  by  Article  724  Penal  Code  to  be  theft.  And  by 
reason  of  the  fact  that  the  indictment  charges  against  the 
defendant  the  commission  of  the  certain  acts,  with  certain 
intents,  this  indictment  is  held  sufficient.  becai:se  it  informs 
defendant  of  the  acts  denounced  by  law  to  be  an  offense  in 
plain  and  intelligible  language.  Acts  and  omissions  constitute 
offenses,  and  not  names. 

The  learned  judge,  notwithstanding  the  fact  that  this  indict- 
ment is  as  silent  as  the  grave  with  reference  thereto,  charged 
the  jury,  in  substance,  that  if  the  defendant  wilfully  took  into  pos- 
session, and  drove,  used,  or  removed  from  their  accustomed 
range,  the  cattle  in  question,  without  the  consent  of  the  owner, 
and  with  intent  to  defraud  the  owner  thereof,  they  should  find 
him  guilty, — instructing  them  to  assess  the  punishment  fixed  by 
Article  749  Penal  Code. 

If  the  elements  composing  the  offense  called  theft  in  Article 
749  be  the  same  as  those  set  out  in  the  indictment  and  called 
theft  in  Article  724,  then  there  was  no  error  in  giving  this  charge, 
for  things  equal  to  the  same  thing  are  equal  to  eacti  other. 

Again,  if  the  acts  charged  in  the  indictment  included  each  and 
every  act  mentioned  in  Article  749,  there  is  no  wrong  done 
defendant  by  this  charge.  But  is  this  true?  Let  us  take  one 
clause  of  the  sentence:  **  or  remove  from  its  accustomed  range.*' 
Now.  most  evidently,  to  convict  of  this  offense,  the  other  ingre- 
dients being  conceded,  the  State,  by  indictment,  must  allege 
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that  the  8t6ck  was  ''removed  from  its  accustomed  range,"  and 
the  State  must  prove  this  allegation.  Here  we  find  an  issue  of 
fact  presented,  to- wit:  "the  accustomed  range"  of  the  stock; 
hence  there  must  be  proof  that  the  stock  had  an  accustomed 
range;  and  unless  this  proof  is  made  by  the  State,  a  conviction 
could  not  be  had  under  this  clause.  The  indictment  having 
informed  him  that  the  stock  was  removed  from  its  accustomed 
range,  which  information  is  absolutely  essential  to  the  suffi- 
ciency of  the  indictment,  he  came  prepared  to  meet  that  issue. 
How?  By  contesting  the  sufficiency  of  the  State's  proof,  either 
with  or  without  evidence  on  his  part;  and  if  the  State  fails  to 
establish,  beyond  a  reasonable  doubt,  that  the  stock  had  an 
accustomed  range  from  which  to  be  removed,  the  accused  would 
in  law  and  in  justice  be  entitled  to  an  acquittal. 

We  find,  therefore,  that  this  is  a  matter  of  vital  importance. 
Did  the  stock  have  an  accustomed  range  is  a  fact  of  such  trans- 
cendant  importance  that  the  conviction  of  the  accused  may 
depend  upon  this  fact  alone  not  being  proved;  for  it  may  be  the 
only  fact  in  the  case  not  established  by  the  State,  and  hence  an 
acquittal  would  follow. 

Again,  the  stock  when  taken  into  possession  must  be  removed 
from  its  accustomed  range.  It  may  be  removed;  this  will  not 
f^uflBce  unless  removed  from — beyond— its  accustomed  range. 
Here  we  also  find  an  issue  of  fact  as  important  as  the  first,  and 
to  which  the  same  observations  apply.  Now  are  these  or  either 
of  these  issues  of  fact  tendered  to  the  defendant  by  the  indict- 
ment in  this  case?    No  lawyer  will  so  assert. 

But  it  may  be  urged  that  these  acts  (contained  in  Article  740) 
are  made,  yea,  called  theft.  Acts  constituting  embezzlement, 
and  acts  constituting  swindling,  may  properly  be  called  theft. 
The  name  of  the  offense  has  nothing  to  do  with  the  question,  it 
being  one  of  pleading  and  proof.  Acts  and  omissions — not 
names — constitute  offenses,  and  they  must  be  alleged  in  plain 
and  intelligible  language.  And  here  let  us  suppose  that  the 
code  makers  had  declared  that  the  acts  which  constitute  embez- 
zlement should  be  theft,  calling  them  such,  or  that  the  acts  con- 
stituting swindling  should  be  deemed  theft,  would  it  be  con- 
tended by  any  person  at  all  familiar  with  criminal  pleading  that 
an  indictment  drawn  under  Article  724  Penal  Code,  alleging  the 
acts  therein  contained,  and  no  others,  would  be  sufficient  to  ad- 
mit proof  of  the  acts  constituting  embezzlement  or  those  compos- 
ing swindling?    I  think  not. 
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As  the  punishment  is  assessed  at  confinement  in  the  peniten- 
tiary for  four  years,  which  is  consistent  with  the  offense  charged 
in  the  indictment,  as  well  as  that  prescribed  in  Article  749,  and 
as  the  verdict  does  not  determine  of  which  acts  defendant  is  found 
guilty,  this  matter  becomes  of  very  great  importance,  for,  if 
convicted  under  Article  749,  the  conviction  is  fatally  erroneous 
because  not  supported  by  allegation. 

Because  the  court  erred  in  admitting  in  evidence,  over  objec- 
tion of  defendant,  the  transaction  relating  to  the  bunch  of  cattle 
seen  in  possession  of  Brooks  and  Saunders,  and  because  of  the 
error  in  the  charge  of  the  court  discussed  above,  the  judgment 
should,  in  my  opinion,  be  reversed  and  the  cause  remanded. 

Affirmed, 

Opinion  delivered  March  23,  1886. 
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[No.  3750.] 
J.  G.  Thompson  v.  Thb  State. 

1.  TH]EFT—PRACTiCB—£viDBNOB.~The  appellant  being  on  trial  for  the  theft 

of  MoN/s  sheep,  the  State  was  properly  allowed  to  read  in  evidence  that 
part  of  the  transcHpt  of  the  proceedings  of  the  examining  oourt  which 
difldoeed  that  the  complaint  was  made  by  McN.  Bat  in  permitting  the 
8tate«  OTer  objeetion  by  the  defense,  to  prove  by  the  said  transcript  that 
the  appellant  waived  examination  and  gave  baili  the  trial  ooart  erred. 

2.  Bamb — Fact  Casb. — See  the  statement  of  the  case  for  evidence  held  insuf- 

ficient to  support  a  conviction  for  the  theft  of  sheep. 

Appeal  from  the  County  Court  of  Wise.  Tried  below  before 
the  Hon.  W.  W.  Brady,  County  Judge. 

The  conviction  in  this  case  was  for  che  theft  of  two  sheep,  of 
the  value  of  two  dollars  each,  the  property  of  Margaret  McNee- 
ley,  in  Wise  county,  Texas,  on  the  first  day  of  February,  1885. 
The  punishment  assessed  against  the  appellant  was  a  fine  of 
thirty-five  dollars,  and  confinement  in  the  county  jail  for  the 
period  of  ten  days. 

T.  J.  Chitwood  was  the  first  witness  for  the  State.  He  testified 
that  he  was  acquainted  with  the  defendant,  and  with  Mrs.  Mar- 
garet McNeeley,  the  prosecutrix.  In  July  or  August,  1884,  the 
witness,  as  agent  for  Mrs.  McNeeley,  purchased  three  head  of 
sheep  from  Jack  Holden.  One  of  the  animals  was  a  buck,  and 
the  other  two  were  ewes.  Those  sheep  the  witness  turned  into 
Mrs.  McNeeley's  herd,  which  then  numbered  between  fifty  and 
seventy -five  head.  One  of  the  ewes  purchased  from  Holden 
was  a  pet  animal,  and  was,  in  part.  Merino  stock.  Her  right 
ear  was  cropped.  Neither  of  the  other  two  Holden  sheep  was 
marked  or  branded.  The  marked  ewe  was  a  very  gentle  animal, 
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and  would  permit  the  children  to  handle  and  fondle  her.  She  was 
white  in  color,  and,  except  that  she  was  remarkably  gentle,  was 
in  no  wise  different  from  other  white  ewes.  She  was  worth  from 
two  to  two  and  a  half  dollars,  the  latter  sum  being  paid  to  Hoi- 
den  for  her.  The  witness  was  living  at  Mrs.  McNeeley's,  in  her 
employ,  when  he  bought  the  sheep  for  her  from  Holden,  and 
continued  to  live  at  her  house  in  her  employ  until  April,  1885. 
The  pet  ewe  disappeared  from  its  range  in  the  winter  or  spring 
of  1885,  and  was  gone  about  six  weeks,  when  it  returned  with 
its  left  ear  cropped,  and  branded  T  with  paint  on  the  hip,  and  a 
bar  in  the  face  with  an  iron.  Witness  had  often  heard  the  de- 
fendant and  William  Thompson  claim  sheep  in  the  mark  and 
brand  worn  by  the  ewe  when  she  returned  to  Mrs.  McNeehy. 
Defendant  had  three  brothers  who  lived  with  him.  Defendant 
often  asked  after  sheep  in  the  mark  and  brand  described,  always 
speaking  of  them  as  **my"  or  '*our"  she^p.  Witness  did  not 
know  which  of  the  Thompson  brothers  owned  the  mark  and 
brand  described.  When  the  ewe  came  back  to  Mrs.  McNeeleyV 
in  the  mark  and  brand  described,  she  came  with  a  number  of 
the  Thompson  sheep. 

Cross-examined,  the  witness  stated  that  he  was  well  enough 
acquainted  with  the  Thonipsons  to  distinguish  them  apart,  but 
he  did  not  know  them  apart  by  given  names.  The  pet  ewe  de- 
scribed had  no  lamb  when  it  disappeared,  but  had  one  several 
weeks  old  when  it  reappeared.  The  ewe,  prior  to  her  disappear- 
ance, ranged  with  Mrs.  McNeeley's  other  sheep,  the  range  ex- 
tending about  a  mile  around  Mrs.  McNeeley's  house.  Mrs. 
McNeeley  cared  for  the  ewe  as  she  did  her  other  sheep.  She  had 
it  turned  out  to  range  with  her  other  sheep,  and  when  it  came  up 
at  night  it  was  penned  with  her  other  sheep.  The  Thompsons 
had  several  hundred  head  of  sheep  running  on  the  same  range. 
TJieir  sheep  and  Mrs.  McNeeley's  sheep  frequently  got  mixed. 
The  Thompson  sheep  mark  and  brand  was  well  known  through- 
out the  neighborhood.  The  Thompsons  often  came  to  Mrs. 
McNeeley's  and  got  sheep  belonging  to  them  from  Mrs.  Mc- 
Neeley's pen.  Witness  aided  to  shear  and  brand  Mrs.  McNeeley's 
sheep  in  the  fall  of  1884.  The  sheep  she  bought  from  Holden 
were  not  sheared  nor  were  they  branded.  The  pet  ewe  described 
was  not  in  Mrs.  McNeeley's  mark  when  it  disappeared,  nor  was 
it  branded.  The  Thompsons  lived  on  their  farm,  between  one 
and  two  miles  distant  from  Mrs.  McNeeley's  place,  when  the  ewe 
disappeared,  and  had  lived  there  two  years  or  more.     Witness 
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did  not  know  when,  nor  where,  nor  by  whom  the  ewe  was  marked 
and  branded.  The  complaint  upon  which  this  prosecution  is 
based  was  handed  to  the  witness  at  this  point,  and  he  testified 
that  he  signed  and  swore  to  it. . 

George  Rosson  testified,  for  the  State,  that  the  prosecutrix, 
Mrs.  McNeeley,  was  his  mother.  Specifying  no  dates,  witness  ' 
stated  that  his  mother  bought  three  sheep,  a  buck,  ewe,  and  lamb 
from  Mr.  Holden,  and  had  them  brought  home  and  placed  in  her 
herd  of  sheep.  Subsequently  those  sheep  were  cared  for  just  as 
the  other  sheep  in  the  herd  were  cared  for.  They  were  turned 
out  on  the  range  with  the  herd  in  the  morning,  and  penned  with 
the  herd  at  night.  The  Holden  ewe  disappeared  late  in  the  win- 
ter or  early  in  the  spring,  and  was  gone  a  month  or  two.  She 
came  back  marked  with  a  crop  off  each  ear,  and  branded  with  a 
paint  cross  on  the  hip  and  a  bar  in  the  face  made  with  an  iron. 
She  was  then  put  into  the  pen  with  Mrs.  McNeeley's  other  sheep. 
A  few  days  after  the  ewe  was  penned,  the  defendant  and  his 
brother  William  rode  by  Mrs.  McNeeley's  house.  As  they  passed 
they  asked  if  they  had  any  sheep  in  Mrs.  McNeeley's  pen.  Wit- 
ness replied  that  they  had  one  head  in  the  pen.  They  then 
turned  and  went  into  the  pen,  followed  by  the  witness.  The 
Holden  ewe  was  captured,  and,  as  it  was  being  taken  out  of  the 
pen,  the  witness  asked  the  defendant  and  his  brother  William  if 
they  were  sure  that  the  animal  belonged  to  them.  They  answered 
that  they  were.  The  question  and  answer  were  repeated, after 
the  animal  was  removed  from  the  pen,  and  a  third  time  at  some 
distance  from  the  pen,  to  which  point  the  witness  followed  the 
parties,  by  direction  of  his  mother.  The  replies,  claiming  the 
sheep,  were  made  by  the  defendant.  When  the  question  was 
asked  and  answered  the  last  time,  William  Thompson  remarked 
to  witness:  "If  you  don't  want  to  lose  your  sheep,  you  must 
brand  them  with  an  iron."  The  ewe  and  the  other  two  sheep 
purchased  from  Holden  were  part  Cotswold,  and  all  of  them  be- 
longed to  witness's  mother,  Mrs.  McNeeley.  When  taken  from 
Mrs.  McNeeley's  pen,  by  defendant  and  William  Thompson,  the 
ewe  had  a  lamb. 

Cross-examined,  the  witness  stated  that  the  ewe  and  lamb 
were  taken  from  his  mother's  pen  by  the  defendant  and  William 
Thompson,  in  the  day  time,  the  sun  being  about  two  hours  high. 
The  pen  was  about  sixty  yards  distant  from  the  road  on  which 
the  witness  encountered  defendant  and  William  Thompson, 
when  they  asked  him  if  any  of  their  sheep  were  in  Mrs.  Mc- 
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Neeley's  pen.  The  defendant  and  William  Thompson  frequently 
asked  if  any  of  their  sheep  were  about  Mrs.  McNeeley's  premises. 
The  Thompson  and  McNeeley  herds  of  sheep  often  got  mixed  on 
the  range,  and  sheep  belonging  to  the  Thompson  herds  were  of- 
ten penned  with  the  McNeeley  sheep  in  the  McNeeley  pen.  The 
Thompson  sheep  were  easily  distinguished  by  the  Thompson 
mark  and  brands,  heretofore  described.  At  the  time  that  the 
defendant  and  his  brother  got  the  ewe  and  lamb  from  the  pen, 
they  got  one  of  their  own  sheep.  They  first  secured  the  sheep 
which  properly  belonged  to  them,  identifying  it  by  their  mark 
and  brand,  and  then  looked  over  the  herd,  about  fifty  in  number, 
and  took  the  ewe,  also  in  their  mark  and  brand,  and  her  un- 
marked and  unbranded  lamb.  They  drove  off  the  two  sheep, 
and  the  lamb  followed. 

Further  testifying,  this  witness  stated  that  the  scab  prevailed 
among  Mrs.  McNeeley's  sheep  during  the  winter.  Several  sheep 
were  lost  from  that  herd,  and  some  of  them  were  found  dead. 
Witness  did  not  protest  against  the  Thompsons  taking  the  ewe 
in  question.  He  made  no  effort  to  prohibit  them.  He  merely 
asked  them  several  times  if  the  ewe  belonged  to  them,  and 
made  no  claim  to  the  animals  for  his  mother.  About  a  week  af- 
ter this  transaction,  the  same  Thompsons — the  defendant  and 
William— came  to  Mrs.  McNeeley's  and  asked  if  any  of  their 
sheep  were  in  the  pen.  Witness  replied  in  the  affirmative,  and 
his  brother  Robert  helped  the  Thompsons  separate  them.  Wit- 
ness knew  the  Thompson  stock  of  sheep  only  by  their  marks 
and  brands.  Their  stock  on  the  range  comprised  several  head. 
Witness  had  never  known  the  Thompsons  to  drive  sheep  from 
his  mother's  premises  not  in  their  mark  and  brand.  Witness 
and  his  brother  Robert  had  charge  of  Mrs.  McNeeley's  sheep  at 
the  time  that  the  ewe  was  taken.  All  of  Mrs.  McNeeley's  sheep 
did  not  come  home  every  night.  The  ewe,  prior  to  her  disap- 
pearance, did  not  come  home  every  night.  When  she  returned, 
after  her  long  absence,  in  the  mark  and  brand  of  the  Thomp- 
sons she  had  a  new  lamb,  and  some  of  her  fleece  was  gone. 
Witness  did  not  know  which  of  the  Thompsons  owned  the 
Thompson  mark  and  brand.  He  did  not  know  who  marked  and 
branded  the  ewe,  nor  when  she  was  marked  and  branded. 
When  purchased,  the  ewe  in  question  was  marked  with  a  crop 
off  the  right  ear.  Her  mark  was  not  changed  by  witness  or 
others  acting  for  Mrs,  McNeeley.  Mrs.  McNeeley's  sheep,  ex- 
cept this  ewe,  were  in  her  brand,  the  figure  4  in  paint  on  the  hip, 
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and  her  mark,  a  swallowfork  and  underslope  in  the  right  ear. 
When  the  defendant  and  William  Thompson  were  at  Mrs.  Mc- 
Neeley's  place  the  last  time  mentioned  in  the  testimony,  they 
were  accompanied  by  John  Nigh,  Q.  W.  and  James  Thompson.. 

Mrs.  Margaret  McNeeley  testified,  for  the  State,  that  she  pur« 
chased  three  head  of  sheep  from  J.  H.  Holden,  which  sheep  were 
taken  home  for  her  by  the  witness  Chitwood,  and  turned  into 
her  herd.  One  of  the  two  ewes  comprising  this  purchase  was 
marked  with  a  crop  off  the  right  ear.  The  other  ewe  and  the 
buck  were  unmarked.  The  marked  ewe  was  the  dam  of  the 
other  ewe,  which  was  a  young  animal.  The  marked  ewe  came 
to  the  pens  at  night  with  the  herd  unkil  some  time  late  in  the 
winter  or  early  in  the  spring  of  1885,  when  she  disappeared,  and 
was  missing  for  some  two  or  three  months.  Witness  missed 
other  sheep  at  the  same  time.  After  an  absence  of  two  or  three 
months,  as  stated,  the  ewe  came  home,  marked  with  a  crop  off 
each  ear,  and  branded  as  stated  by  previous  witnesses.  She 
brought  a  young  lamb  with  her.  Defendant  and  William  Thomp* 
son  came  to  witness's  house  one  evening  after  the  return  of  this 
ewe,  and  with  witness's  son,  George  Rosson,  went  into  her  sheep 
pens,  and  took  the  ewe  oflf,  together  with  one  of  their  sheep. 
This  was  in  April,  1885.  Witness  directed  her  son,  George  Ros- 
son, to  ask  the  Thompsons  if  the  ewe  belonged  to  them.  The 
Thompsons  did  not  have  witness's  consent  to  take  the  ewe.  Wit- 
ness had  never  seen  the  animal  since.  She  did  not  know  which 
of  the  Thompsons  owned  the  Thompson  sheep  brand  and  mark, 
but  the  defendant  and  his  brother  William  claimed  the  sheep  in 
the  Thompson  mark  and  brand,  and  exercised  care  and  control 
over  them.  Witness  could  not  say  whisit  was  the  market  price 
of  sheep  when  the  ewe  and  lamb  were  taken,  but  thought  they 
were  then  worth  at  least  two  dollars  each.  She  paid  two  dollars 
and  a  half  each  for  the  animals  when  she  bought  them  from  Hol- 
den in  the  previous  August.  A  few  weeks  after  the  ewe  and 
lamb  were  taken  from  her  pen,  the  witness  reported  the  fact  to 
Q.  W.  Washburn  and  others,  and  then  went  before  justice  of  the 
peace  Cochran,  and  made  complaint  against  the  defendant  and 
William  Thompson  for  theft  of  the  sheep.  Other  sheep  in  the 
Thompson  mark  and  brand  came  to  witness's  pen  at  the  same 
time  that  the  ewe  in  question  came  up.  Those  sheep  may  have 
been  the  sheep  of  the  witness,  missed  at  the  same  time,  but  wit- 
ness was  able  to  identify  only  the  pet  ewe. 

Cross-examined,  the  witness  stated  that  defendant  and  his 
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brother  William  took  the  animals  in  question  in  the  day  time, 
when  the  sun  was  one  or  two  hours  high.  They  asked  witness's 
son,  George  Rosson,  if  any  of  their  sheep  were  in  witness's  pen. 
Witness  did  not  know  what  reply,  if  any,  was  made  by  Q'^orge. 
George  went  with  them  into  the  sheep  pen.  Witness  offered  no 
objection  to  the  taking  of  the  ewe;  she  merely  directed  h§r  son 
to  ask  them  if  they  were  sure  they  owned  the  sheep.  Witness 
did  not  report  the  taking  of  the  sheep  to  her  neighbors  until  sev- 
/  eral  days  had  elapsed.  Witness's  sons,  George  and  Robert, 
^  heided  her  sheep  off  and  on,  about  the  time  the  ewe  was  taken. 
The  **Holden"  sheep  bought  by  the  witness  ran  on  the  range 
with  her  other  sheep,  a  hundred  and  thirty  in  number.  Witness's 
and  the  Thompson  sheep  often  got  mixed,  and  the  Thompsons 
often  stopped  at  witness's  house  to  get  sheep  belonging  to  them 
which  got  mixed  with  witness's.  Witness  had  never  known  the 
Thompsons  to  take  any  sheep  other  than  such  as  were  in  their 
mark  and  brand.  The  Thompsons  owned  a  large  number  of 
sheep  running  on  the  range,  and  their  mark  and  brand  were  well 
known  throughout  the  neighborhood.  Witness  did  not  know 
when,  where,  nor  by  whom  the  ewe  in  question  was  marked  and 
branded.  The  pen  from  which  the  ewe  and  her  lamb  were  taken 
was  about  fifteen  steps  from  witness's  house,  and  some  fifty  or 
sixty  yards  from  the  road.  Witness  had  never  brought  a  civil 
action  against  the  Thompsons  for  the  ewe  and  lamb.  T.  J.  Chit- 
wood  had  nothing  whatever  to  do  with  this  prosecution.  The 
complaint  was  made  by  the  witness  in  person,  before  justice  of 
the  peace  Cochran. 

G.  W.  Washburn  testified,  for  the  State,  that  the  defendant 
and  his  brothers  claimed  two  sheep  brands — one  a  bar  down  the 
forehead,  made  with  an  iron^  and  the  letter  T  in  paint  on  the  hip, 
and  the  other  a  cross  in  the  forehead,  made  with  an  iron,  ^nd  a 
cross  in  paint  on  the  hip.  Witness  saw  the  three  sheep  bought 
by  Mrs,.  McNeeley  from  Holden  when  they  were  taken  to  Mrs. 
McNeeley's  home.  One  of  them  was  a  pet  ewe,  marked  with  a 
crop  off  the  right  ear.  He  saw  the  same  ewe  after  her  disap- 
pearance and  return.  She  returned  marked  and  branded  as 
described  by  previous  witnesses.  Witness  had  frequently  seen 
the  defendant  driving  and  herding  sheop  in  what  is  known  as 
the  Thompson  brand  and  mark.  Witness  had  often  seen  defend- 
ant and  William  Thompson  hunting  sheep  in  the  Thompson 
brand  and  mark.  Defendant  sometimes  spoke  of  the  sheep  as 
"my"  sheep,  and  sometimes  as  **our"  sheep.     Mrs.  McNeeley 
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called  witness's  attentioo  to  the  ewe  in  question  some  time  after 
its  return.  Witness  examined  it,  and  thought  that  one  of  its 
ears  appeared  sore.  It  had  the  appearance  of  having  been 
recently,  though  not  "freshly"  cut.  The  ewe  was  a  perfectly 
gentle  animal,  and  permitted  the  witness  to  take  her  head  in  his 
hands  and  examine  the  ear  closely.  -  Shortly  after  the  ewe  and 
lamb  were  taken  from  Mrs.  McNeeley's  pen,  she  reported  the 
fact  to  witness,  and  asked  his  advice.  Defendant's  three  broth- 
ers, William,  R.  W.  and  E.  H.  Thompson,  were  present  on  this 
trial,  under  the  rule,  as  witnesses  for  the  defendant.  Witness 
once  saw  J.  H.  Nowlin,  a  brother  in-law  of  the  Thompsons, 
driving  sheep  on  the  range. 

Cross-examined,  the  witness  testified  that  he  did  not  know 
which  of  the  Thompsons  owned  the  brand  and  mark.  The  mark 
and  brand  were  well  known  and  recognized  in  the  neighborhood, 
and  the  right  of  the  Thompsons  to  it  had  never  been,  so  far  as  wit- 
ness knew,  disputed.  The  four  brothers  were  farmers  and  sheep 
raisers,  and  had  lived  for  some  time  in  the  neighborhood. 
Witness  was  not  present  when  the  sheep  were  taken  from  Mrs. 
McNeeley's  pen,  but  heard  it  generally  discussed  in  the  neigh- 
borhood afterwards.     The  State  rested. 

The  defense  oflfered  no  other  evidence  than  the  records  of 
marks  and  brands  of  Wise  county,  which  showed  the  mark  and 
brand  of  the  Thompsons  to  have  been  recorded  in  the  name  of 
R.  W.  Thompson,  on  the  sixth  day  of  July,  1885. 

The  State,  in  rebuttal,  introduced  the  tax  rolls  of  Wise  county, 
which  showed  that  the  defendant  rendered  ten  head  of  sheep  for 
assessment  in  1885,  and  that  R.  W.  Thompson  rendered  no  sheep 
for  assessment  in  that  year,  and  but  ten  dollars  worth  of  prop- 
erty. 

County  attorney  Carswell  testified,  for  the  State,  that,  on  the 
ninth  day  of  July,  1885,  he  was  present  in  justice  Cochran's 
court,  and  represented  the  State  in  the  examining  trial  of  the 
defendant  and  William  Thompson,  charged  with  the  offense  now 
on  trial.  The  original  complaint  was  found  to  be  defective,  and 
as  Mrs.  McNeeley  was  not  present,  witnesF  had  T.  J.  Cbitwood 
to  make  a  new  one,  upon  which  the  information  in  the  case  was 
filed.       . 

Cross-examined,  the  witness  testified  that  William  Thompson, 
jointly  charged  with  defendant,  was  separately  tried  at  a  former 
day  of  this  term  and  acquitted. 

The  State  next  introduced  in  evidence  the  transcript  of  the 
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justice's  courts  showing  that  the  complaint  in  this  case  was  filed 
by  Mrs.  Margaret  McNeeley,  and  that  the  defendant  waived  ex- 
amination. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

J.  P.  Graham  and  W.  A.  Bonner^  for  the  appellant. 

J.  JBT.  Burts,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  theft  of  sheep,  the 
property  of  Margaret  McNeeley. 

Upon  the  trial,  over  the  objections  of  defendant,  the  State 
read  in  evidence  part  of  the  transcript  before  the  committing 
court,  showing  that  Mrs.  McNeeley  made  the  complaint,  and 
that  defendant  waived  an  examination  and  gave  bond,  etc. 
That  part  of  the  transcript,  under  the  facts  in  this  case,  which 
showed  who  made  the  complaint,  was  competent.  But  that  part 
which  informed  the  jury  that  defendant  waived  an  examina- 
tion and  gave  bond  was  very  clearly  inadmissible,  and  should 
not  have  been  permitted  to  go  to  the  jury. 

We  are  of  the  opinion  that  the  evidence  in  this  case  is  not  suf- 
ficient to  sustain  the  conviction.  (The  Reporter  will  give  the 
evidence  in  full.) 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  April  17,  1886. 


[No.  3837.] 
G.  B.  Rollins  v.  The  State. 

Forgery— PRACTieB— Notice— BviDKNCK.— The  Indletment,  after  charg- 
ing the  forgery  of  the  InstrumeDt  in  writing,  alleged  that  the* same  **i8 
in  the  poBseseion  of  the  defendant,  or  is  lost  or  destroyed,  and  that  aooess 
to  the  same  can  not  be  had"  by  the  grand  jury.  To  the  parol  evidence 
offered  by  the  State  to  prove  the  contents  of  the  instrament,  the  defense 
objected  that  before  the  State  could  resort  to  secondary  evidence  the  de- 
fendant should  have  been  notified  to  produce  the  instmment.    Per  con- 
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tra,  it  is  insisted  on  behalf  of  the  State  that  the  allegation  in  the  indiot- 
ment  charging  the  defendant  with  possession  of  the  instrument  was  suf- 
ficient notice.  Held,  that  the  objection  was  well  taken,  and  that  the 
trial  court  erred  in  permitting  the  State  to  prove  the  contents  of  the  in- 
strument by  parol  without  having  served  notice  upon  the  defendant  to 
produce  it.  See  the  opinion  in  extenso  for  the  rules  applicable  to  the 
question. 

Appeal  from  the  District  Court  of  Collin.  Tried  below  before 
the  Hon.  R.  Maltbie. 

The  conviction  in  this  case  was  for  the  forgery  of  an  order, 
purporting  to  be  the  act  of  one  George  Eller,  in  Collin  county, 
Texas,  on  the  third  day  of  July,  1885.  A  term  of  two  years  in 
the  penitentiary  was  the  penalty  assessed  by  the  verdict, 

P.  B.  Hatcher  was  the  first  witness  for  the  State.  He  testified 
that  he  was  engaged  in  the  mercantile  business  in  the  town  of 
Weston,  Collin  county,  Texas.  On  the  third  day  of  July,  1885, 
the  defendant  brought  to  the  witness's  store  an  order  purporting 
to  have  been  drawn  by  Mr.  George  Eller,  which  read  about  as 
follows: 

"July  3,  1885. 
"Mr.  Hatcher: 

'*  You  will  please  let  Mr.  G.  B.  Rollins  have  $4,00  worth  of 
goods,  and  charge  to  me. 

(Signed.)  ''George  Eller.' 


» 


Witness  could  not  say  that  he  had  recited  literally  the  words 
of  the  order,  but  such  was  its  substance.  He  saw  the  order  but 
once,  and  took  a  copy  of  it  while  the  defendant  was  trying  on  a 
pair  of  pants  in  the  back  room.  He  did  not  know  what  had  be- 
come of  either  the  order  or  the  copy.  He  gave  the  order  back 
to  the  defendant,  declining  to  honor  it  before  seeing  Mr.  Eller, 
and  defendant  placed  it  in  his  pocket.  The  order  was  written  on 
a  blank  leaf  of  a  patent  medicine  day  book.  It  was  written  in 
poor  handwriting,  but  was  readable.  Defendant  said  that  the 
order  was  genuine,  and  that  Eller  wrote  it  in  the  field,  in  his 
presence.  The  witness  refused  to  sell  defendant  the  pants  on 
the  order,  but  told  him  to  tell  Eller  to  come  and  see  him  about 
the  purchase  of  the  goods;  that  he,  Eller,  could  get  the  goods, 
but  that  he  would  not  fill  the  order.  This  occurred  on  July  3, 
1885. 

George  Eller  testified,  for  the  State,  that  the  defendant  worked 
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for  him  about  the  last  week  in  June,  1885.  Witness  did  not  writt- 
and  give  him  an  order  on  P.  B.  Hatcher  for  goods  to  the  amount 
of  four  dollars,  or  any  other  amount;  nor  had  he,  at  any  time, 
authorized  any  one  to  sign  his  name  to  such  an  order.  Witness 
had  never  seen  the  defendant  try  to  write,  and  was  unable  to 
say  whether  he  could  or  could  not  write.  The  defendant,  on  the 
day  before  this  trial,  was  tried  and  convicted  for  the  forgery  of 
an  order  for  four  dollars  on  Apolas  &  Halsell,  which  order  pur- 
ported to  have  been  signed  by  Joel  EUer.  The  defendant  left 
witness's  house,  about  four  iniles  from  Weston,  about  nine 
o'clock  on  the  morning  of  July  3,  1885.  He  said  nothing  to  wit- 
ness then  or  afterwards  about  getting  him  a  pair  of  pants  from 
Hatcher. 

Joel  EUer  testified,  for  the  State,  that  the  defendant  came  to 
the  house  occupied  by  himself  and  George  Eller,  about  a  week 
before  July  3,  1883.  He  worked  for  witness  and  George  Eller 
until  the  morning  of  July  3,  when  he  left,  saying  that  he  was 
going  to  Weston.  He  returned  to  the  house  the  next  morning, 
and  was  there  when  witness  started  to  Weston,  and  knew  that 
the  witness  was  going  to  Weston.  When  witness  returned  from 
Weston  on  that  day,  the  defendant  was  gone.  He  told  no  one 
that  he  was  going,  and  witness  had  no  idea  that  he  intended  to 
leave.     The  State  closed. 

George  Rollins  testified,  for  the  defense,  that  he  and  the  de- 
fendant were  brothers.  He  was  twenty-four  years  old  and  the 
defendant  was  about  eighteen.  Witness  and  defendant  were 
born  in  East  Tennessee.  Defendant  had  attended  school  but  a 
very  short  time,  and  had  acquired  no  education.  He  was  unable 
to  write  eighteen  months  prior  to  this  trial.  Defendant  once  at- 
tempted to  write  a  letter  to  his  father,  but,  proving  unequal  to 
the  task,  witness  wrote  the  letter  for  him.  Pefendant's  mother 
was  sent  to,  and  confined,  in  an  asylum  wheh  the  defendant  was 
quite  a  small  boy. 

Frank  Demoree  testified,  for  the  defense,  that,  while  in  jail 
with  defendant,  defendant  requested  him  to  write  a  letter  for 
him.  Witness  told  him  to  write  it  himself,  and  he  replied  that 
he  could  not  write.  Witness,  handed  him  a  pencil  and  told  him 
to  try.  Defendant  made  somo  marks  on  a  piece  of  paper,  which 
was  exhibited  to  the  jury. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 
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Johnson  &  Jenkins^  for  the  appellant. 

J.  jH.  Burts,  Assistant  Attorney  General,  for  the  State. 

Hurt.  Judge.  This  is  a  conviction  for  forgery.  The  indict' 
m^nt  charges  the  defendant  with  the  forgery  of  a  certain  order 
purporting  to  be  the  act  of  George  Eller.  It  is  also  alleged  in 
the  indictment  that  the  order  ''is  in  the  possession  of  defendant, 
oris  lost,  or  destroyed,  and  that  access  to  the  same  can  not  be  had 
by  them"  (the  grand  jury). 

Upon  the  trial  the'  State,  over  the  objection  of  defendant, 
proved  by  parol  evidence  the  contents  of  the  order.  It  is  insisted 
by  the  appellant  that  before  secondary  evidence  could  be  resorted 
to  the  defendant  should  have  been  notified  to  produce  the  orig- 
inal. But  this  is  met  by  the  Assistant  Attorney  General  with  the 
proposition  that  defendant  was  suflBciently  notified  by  the  indict- 
ment. The  question,  therefore,  is:  Was  the  allegation  contaired 
in  the  indictment  a  suflBcient  notice? 

Mr.  Greenleaf  says:  '*When  the  instrument  or  writing  is  in 
the  hands  or  power  of  the  adverse  party,  there  are,  in  general, 
except  in  the  cases  above  mentioned,  no  means  at  law  of  com- 
pelling him  to  produce  it;  but  the  practice  in  such  cases  is  to  give 
him  or  his  attorney  a  regular  notice  to  produce  the  original.  Not 
that,  on  proof  of  such  notice,  he  is  compellable  to  give  evidence 
against  himself,  but  to  lay  a  foundation  for  the  introduction  of 
secondary  evidence  of  the  contents  of  the  document  or  writing, 
by  showing  that  the  party  has  done  all  in  his  power  to  produce 
the  original."    (1  Qreenl.  Ev.,  sec.  560.) 

Nor  does  this  car^e  come  within  the  exceptions  noted  by  Mr. 
Greenleaf  in  section  561,  which  is  as-  follows:  **  There  are  three 
cases  in  which  such  notice  to  produce  is  not  necessary.  First, 
where  the  instrument  to  be  produced,  and  that  to  be  proved  are 
duplicate  originals;  for  in  such  case,  the  original  being  in  the 
hands  of  the  other  party,  it  is  in  his  power  to  contradict  the  du- 
plicate original  by  producing  the  other  if  they  vary;  secondly, 
where  the  instrument  to  be  proved  is  itself  a  notice,  such  as  a 
notice  to  quit,  or  notice  of  the  dishonor  of  a  bill  of  exchange; 
and.  thirdly,  where,  from  the  nature  of  the  action,  the  defend- 
ant has  notice  that  the  plaintiff  intends  to  charge  him  with  pos- 
session of  the  instrument,  as,  for  example,  in  trover  for  a  bill  of 
exchange.  And  the  principle  of  the  rule  does  not  require  notice 
to  the  adverse  party  to  produce  a  paper  belonging  to  a  third  per- 
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son,  of  which  he  has  fraudulently  obtained  possession;  as  where, 
after  service  of  a  supoena  duces  tecum,  the  adverse  party  had  re- 
ceived the  paper  from  the  witness  in  fraud  of  the  aubpomaJ^ 

And  upon  this  subject  Mr.  Bishop  says:  "Before  evidence  of 
the  forgery  will  be  admitted  on  the  trial,  the  forged  instrument 
must  be  produced,  or  its  non-production  justified  from  necessity, 
as  by  showing  that  it  is  lost  or  destroyed,  or  not  within  reach  of 
the  process  of  the  court,  or  is  in  the  possession  of  the  defendant 
And  in  the  last  instance,  not  in  the  others,  reasonable  notice 
must  have  been  given  him  to  produce  it."  (2  Bish.  Crim.  Proc., 
sec.  483.) 

But,  as  above  stated,  it  is  insisted  that  such  notice  is  contained 
in  the  indictment.  This  allegation,  to-wit,  that  the  order  was 
in  the  possession  of  the  defendant,  or  lost,  or  destroyed,  and 
that  access  to  the  same  could  not  be  had,  etc.,  was  for  another 
purpose — another  very  important  and  necessary  purpose.  The 
rules  of  pleading  :n  forgery  require  that  the  indictment  contain 
a  transcript  of  the  instrument  forged.  But,  if  it  is  lost  or  de- 
stroyed, or  is  in  the  hands  of  the  person  accused,  this  particu- 
larity may  be  dispensed  with  on  the  fact  being  made  thus  to  ap- 
pear in  the  indictment;  when,  in  such  case,  the  substance  only 
need  be  given.     (1  Bish.  Cr.  Proc,  sec.  553.) 

Again,  the  indictment  does  not  allege  that  the  instrument  was 
in  the  possession  of  defendant,  but  that  it  was  in  his  possession, 
lost,  or  destroyed,  and  that  it  was  not  accessible  to  the  grand 
jury.  If  this  indictment  had  also  called  upon,  or  in  some  way 
notified  defendant  to  produce  the  order  upon  the  trial,  or  that 
secondary  evidence  would  be  used  to  prove  its  contents,  this 
would  have  been  sufficient.  This,  however,  was  not  done.  We 
believe,  therefore,  that  the  court  erred  in  not  sustaining  the  ob- 
jections of  the  defendant  to  this  character  of  evidence,  he  not 
having  been  notified  of  its  intended  use. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  April  17,  1886. 
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[No.  3693.] 

Tom  Lyle  v.  The  State. 

1.  GARBYiNe  A  PiSTOir— Eyidbncb.— The  defense,  in  a  prosecation  for  car- 
rying a  pisto],  offered  in  evidence  the  commission  of  the  sheriff  of  the 
ooanty  appointing  the  accused  a  special  deputy  to  pursue  and  capture 
horse  thieves.  Upon  objection  by  the  State,  the  substance  of  which  Is 
not  disclosed,  the  evidence  was  rejected.  Held,  error;  the  document, 
whether  legal  or  illegal,  being  of  a  nature  calculated  to  lead  the  accused 
to  believe  that  he  had  the  right  to  carry  the  pistol,  should  have  been 
admitted. 

3.  Same. — The  object  of  the  code  in  denouncing  a  penalty  against  the 
carrying  of  a  pistol,  is  not  to  punish  under  circumstances  which  clearly 
show  that  there  was  no  intention  on  the  part  of  the  person  carrying 

it,  to  violate  the  law. 
^     3.  Sams — Qu^rb. — Has  not  a  citizen,  while  in  pursuit  of  stolen  property  in 
the  hands  of  the  thief  or  thieves,  the  right,  notwithstanding  the  general 
statute,  to  carry  a  pistol. 

4.  Sabcb — Eyidkncb. — The  trial  court  refused  to  permit  the  accused  to  intro- 

duce in  evidence  his  commission  as  deputy  sheriff,   in  mitigation  of 
.  punishment.    Held  that,  inasmuch  as  the  jury  assessed  against  him  the 
minimum  penalty,  the  accused  caunot   be  heard  to  complain  of  this 
ruling  of  the  trial  court. 

5.  Samb — Pragtigb. — In  refusing  to  permit  the  accused  to  prove  by  a  Staters 

witness  the  enmity  entertained  by  the  said  witness  against  him,  the  trial 
court  erred. 

j       Appeal  from  the  County  Court  of  Wilbarger.     Tried  below 
i    before  the  Hon.  J.  P.  Orr,  County  Judge. 

,  The  conviction  in  this  case  was  for  unlawfully  carrying  a 
pistol,  and  the  penalty  imposed,  by  the  jury  was  a  fine  of  twenty- 
f    five  dollars. 

The  opinion  sufficiently  discloses  the  case. 

Thompson  and  McOhee,  for  the  appellant. 

J.  H.  Burts^  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  carrying  a  pistol. 
Upon  the  trial  the  defendant  offered  to  introduce  in  evidence  the 
following  appointment  from  John  Bland,  sheriff  of  Hardeman 
county:  **Thi8  is  to  certify  that  I  have  appointed  J.  T.  Lyle  my 
special  deputy  for  ten  days,  for  the  purpose  of  tracing  some 
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stolen  horses.     This  is  to  remain  in  force  for  ten  days  from  this 
day,  and  to  carry  fire  arms  for  the  time  specified  above. 
(Signed)  "John  Bland, 

"  Sheriff  of  Hardeman  county,  Texas." 

To  the  introduction  of  this  document  the  State  objected,  but 
the  objections  are  not  stated  in  the  record.  We  are  of  the  opin- 
ion that  the  appointment  was  admissible.  It  was  acknowledged 
before  the  county  clerk  of  Hardeman  county.  But,  as  before 
stated,  the  record  does  not  inform  us  just  what  the  objection 
was.  If  because  not  the  act  of  the  sheriff,  this  objection  should 
have  been  made;  and  so  with  regard  to  any  other  objection. 
We  may  presume  that  the  objection  was  upon  the  ground  that 
the  defendant  had  not  taken  and  subscribed  the  oath  of  oflBce 
prescribed  by  the  constitution,  as  is  required  by  Article  45'^0  of 
the  Revised  Statutes. 

Now,  we  hold  that  this  appointment,  whether  legal  or  not, 
was,  in  its  very  nature,  strongly  calculated  to  induce  defendant 
to  believe  that  he  had  a  legal  right  to  carry  the  pistol.  It  is  not 
the  object  of  the  code  to  punish  under  circumstances  which 
clearly  show  that  there  was  no  intention  to  violate  the  act. 
With  this  appointment  appellant  no  doubt  believed  that  he  had 
the  right  to  take  a  pistol  with  him  in  pursuit  of  the  stolen  horses. 

Again,  while  this  is  obiter^  we  doubt  the  criminality  of  the 
citizen  where,  in  hot  pursuit  of  the  thief  or  thieves  of  stolen 
property,  he  carries  his  pistol  with  him.  This,  of  course,  must 
not  be  made  a  pretext  for  violating  the  law. 

The  punishment  for  this  offense  is  by  fine  of  not  less  than 
twenty-five  nor  more  than  one  hundred  dollars.  Appellant  was 
fined  only  twenty-five  dollars,  and  hence  cannot  complain  on  the 
ground  that  said  appointment  was  admissible  for  the  purpose  of 
reducing  the  punishment.  If  the  punishment  had  been  greater 
than  the  minimum  fixed  by  the  statute,  certainly  defendant 
would  have  had  just  grounds  to  complain,  because  said  appoint- 
ment was  evidently  admissible  for  that  purpose. 

Appellant  had  the  right  to  prove  by  sheriff  Douglas  the  state 
of  feeling  which  was  entertained  by  him  towards  defendant. 
This  he  offered  to  do,  but  was  prevented  by  the  court,  and  he 
reserved  his  bill.  For  the  errors  above  noted  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  April  17,  1886. 
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[No.  3720.] 

H.  B.  Sanborn  v.  The  State. 

1.  OBSTRUCTIW&  Public  Roads.— In  order  to  render  an  ax^oased  liable  un- 
der the  statute  denouncing  a  punishment  for  wilfully  obstructing  a  pub- 
lic road,  it  must  be  made  to  affirmatively  appear  that  the  obstruction 
was  vnifuUy  erected. 

8.  Sams — Fact  Case.— See  the  opinion  in  extenso  for  evidence  held  insuffi- 
cient to  support  a  conviction  for  wilfully  obstructing  a  public  road. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  b6- 
fore  the  Hon.  E.  P.  Gregg,  County  Judge. 

The  appellant  in  the  case  was  convicted  for  wilfully  obstruct- 
ing a  public  road,  and  his  punishment  was  assessed  at  a  fine  of 
fifty  dollars. 

The  opinion  sufficiently  discloses  the  case. 

Hare  &  Head  and  Bryant  &  Dillard,  for  the  appellant. 
J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judgb.  This  is  a  conviction  for  wilfully  obstructing  a 
public  road. 

The  case  was  tried  by  the  court  without  a  jury.  There  was 
evidence  strongly  tending  to  show  that  the  defendant  was  labor- 
;  ing  under  a  mistake  as  to  the  locality  of  the  road,  or  just  where 
.  the  road  ran;  that  he  had  used  extraordinary  diligence  in  en- 
:  dcavoring  to  ascertain  the  location  of  the  road  before  he  built 
.'  his  fence.  Under  this  state  of  facts  the  learned  judge,  in  his 
f  conclusions  of  fact,  filed  in  the  case,  finds  that  **the  defendant 
t  was  laboring  under  a  mistake  of  fact;  that  he  did  not  build  his 
I  fence  with  the  intention  of  obstructing  the  road,  and  did  not 
t   know  that  he  was  obstructing  the  same." 

I  Strange  to  say,  that,  notwithstanding  these  facts,  and  his  con- 
clusions therefrom,  the  learned  judge  held  defendant  guilty,  and 
made  him  pay  for  his  mistake,  though  he  was  ever  so  diligent, 
the  sum  of  fifty  dollars. 

We  will  not  make  an  argument  to  establish  the  proposition 
that,  to  convict,  the  State  must  show  that  the  accused  wilfully 
obstructed  the  road.    Just  what  evidence  is  sufficient  to  prove 
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this  fact,  will  not  be  discussed.  In  this  case  the  defendant  proved 
the  negative,  to-wit:  that  he  did  not  wilfully  obstruct  the  road. 
This  was  proved  to  the  complete  satisfaction  of  the  judge  who 
tried  him;  and  still  he  was  convicted.  The  learned  judge  holds 
that  the  fact  that  the  road  was  not  wilfully  obstructed,  could  only 
be  considered  with  reference  to  the  amount  of  fine  to  be  imposed; 
that,  though  not  wilfully  obstructed,  yet,  the  accused  is  guilty  if 
he  obstructed  it  at  all,  let  the  circtimstances  be  what  they  may. 

Now,  when  viewed  with  reference  to  the  elements  of  this 
offense,  this  is  an  astounding  doctrine  to  us.  Unless  the  defend* 
ant  wilfully  obstructed  the  road,  he  can  not  possibly  be  guilty  of 
an}'^  offense  to  be  aggravated  or  mitigated  by  the  fact  that  he 
did  or  did  not  wilfully  obstruct  it. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  April  17,  1886. 


[No.  3910.] 
E.  HoLLBY  V.  The  State. 

Thbft — Fact— C4SB. — See  the  statieiiient  of  the  case  for  evidence  held  incoo- 
clasive,  and  therefore  insufflcien:  to  support  a  conviction  for  cattle  theft 

Appeal  from  the  District  Court  of  Hood.     Tried  below  before  . 
the  Hon.  T.  L.  Nugent. 

The  conviction  in  this  case  was  for  the  theft  of  four  head  of 
cattle,  the  property  of  Dave  O'Neill,  in  Hood  county,  Texas,  on 
the  first  day  of  November,  1881.  A  term  of  four  years  in  the 
penitentiary  was  the  penalty  awarded. 

Dave  O'Neill  was  the  first  witness  for  the  State.  He  testified 
that  about  October  31  or  November  1,  1881,  he  recovered  some 
cattle  which  he  had  previously  missed  from  his  range,  which 
range  was  located  about  three  miles  southwest  from  the  town  of 
Granbury,  Hood  county,  Texas.  He  found  them  about  fifteen 
miles  distant  from  their  accustomed  range.  Two  of  the  animals 
referred  to  were  cows,  one  a  brindle,  and  the  other  black  and 
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white  in  color^  both  branded  58  on  the  right  hip,  and  marked 
with  a  swallowfork  in  the  right  ear  and  a  crop  off  the  left  ear. 
Witness  looked  for  those  two  cows  in  the  summer  of  1880,  and 
found  them  on  the  range.  He  looked  for  them  again  late  in  the 
fall  or  early  in  the  winter  of  the  same  year,  but  failed  to  find 
them.  Witness  owned  the  cows  described,  and  knew  them  by 
their  flesh  marks.  He  knew  the  defendant  at  and  before  the 
time  he  recovered  his  cattle.  Having  learned  where  his  cattle 
were,  the  witness,  a  few  days  before  he  went  to  get  them,  met 
the  defendant  in  the  town  of  Granbury,  and  told  him  that  he, 
defendant,  had  taken  his,  witness's,  cattle.  Defendant  admitted 
that  he  had  the  cattle^  but  claimed  to  have  purchased  them,  and 
said  that  he  would  exhibit  his  bill  of  sale,  if  witness  would  go 
to  his  house  on  the  next  day.  Witness  went  to  the  defendant's 
house  a  few  days  afterwards,  arriving  in  the  morning.  The  de- 
fendant was  not  at  home  when  witness  reached  his  house.  Joe 
Green,  who  was  with  -witness,  and  the  witness  then  went  to  Jor- 
dan RoUin's  house  to  inspect  one  of  the  cows.  On  the  next  day 
they  went  a^ain  to  the  house  of  the  defendant,  and  found  him 
at  home.  In  the  conversation  which  ensued  about  the  cattle, 
the  defendant  said  that,  en  route  to  Fort  Worth  some  time  be- 
fore, he  met  a  stranger  whom  he  had  never  seen  before,  who 
asked  about  cattle  in  the  same  brand  which  the  witness  gave; 
that  he  told  the  stranger  that  he  knew  where  such  cattle  ranged, 
and  bought  the  '* chance"  in  them  from  the  stranger.  The  de- 
fendant further  said  that  he  knew  the  cattle  and  their  range  be- 
fore he  bought  them,  and  he  pointed  out  the  direction  and  named 
the  branch  on  which  the  cattle  ranged.  He  correctly  called  the 
branch  the  Dickey  branch,  and  pointed  towards  it  eastwardly 
from  his  house. 

In  the  course  of  the  first  conversation  referred  to — the  one 
which  took  place  in  the  town  of  Granbury — witness  asked  the 
defendant  who  executed  to  him  the  bill  of  sale  conveying  the 
cattle.  He  replied  that  he  did  not  know  or  remember  the  man's 
name.  Defendant,  at  the  second  conversation  mentioned,  said 
that  he  would  get  the  cattle  from  Jordan  Rollins  and  return 
them  to  witness,  if  witness  would  put  him  to  no  trouble  in  the 
way  of  getting  witnesses,  etc.,  to  his  transaction  with  the 
stranger.  Witness  replied  that  he  wanted  his  cattle  and  nothing 
more,  and  that  he  was  going  to  have  them.  The  defendant  then 
went  with  witness  and  Green  to  Jordan  Rollins,  and  told  Rollins 
to  deliver  the  cattle  to  witness,  and  that  he,  defendant,  would 
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pay  him,  Rollins  for  them.  Rollins  delivered  one  of  the  cattle  to 
witness  on  that  day,  and  another  some  time  later.  Defendant, 
at  his  house,  exhibited  to  witness  a  document  which  he  said  was 
his  bill  of  sale  to  the  cattle.  Witness  did  not  read  the  document, 
but  looked  at  the  names  of  the  grantor  and  witnesses  signed  to 
it.  He  could  remember  only  that  the  name  of  Warren  was 
signed  as  a  witness.  Witness  knew,  though,  that  the  names 
signed  to  the  instrument  as  grantor  and  witnesses,  were  all 
strange  to  him.  He  had  never  heard  of  the  purported  parties 
before  nor  since.  The  defendant  said  that  he  did  not  know  the 
residence  of  the  man  from  whom  he  bought  the  '' chance"  in 
the  cattle,  nor  did  the  witness  remember  whether  the  defendant 
said  that  he  met  the  man  in  Fort  Worth,  or  when  he  was  on  his 
way  to  Fort  Worth.  The  cows  had  calves  when  the  witness 
recovered  them.  Witness's  brand,  when  the  animals  were  recov- 
ered, had  a  bar  across  it,  and  the  calves  were  branded  ELH  on 
the  side.  The  cattle  were  in  witness's  possession  when  taken, 
and  they  belonged  to  him.  They  were  taken  from  the  witness's 
possession  without  his  knowledge  or  consent.  Jordan  Rollins's 
place  was  situated  about  fifteen  miles  distant  from  the  range  of 
the  cattle.  The  witness  had  nothing  to  do  with  the  institution 
of  this  prosecution  against  the  defendant,  but  was  summoned 
before  the  grand  jury  at  its  term  succeeding  the  recovery  of  the 
cattle. 

Jordan  Rollins,  colored,  testified,  for  the  State,  that  he  knew 
the  defendant  and  the  witness,  Dave  O'Neill,  and  knew  them 
both  in  1881.  About  the  first  day  of  November,  18^1,  Dave 
O'Neill  came  to  witness's  house  hunting  cattle  which  he  said  he 
had  lost.  Witness  purchased  the  cows  and  calves  from  the 
defendant  in  the  summer  of  1881..  One  was  a  brindle  and  the 
other  a  black  and  white  cow,  each  having  a  calf.  The  cows 
were  branded  58  on  the  right  hip,  and  marked  with  a  swallow- 
fork  in  one  ear  and  a  crop  off  the  other.  The  cows  described 
were  in  the  possession  of  the  defendant  when  the  witness  got 
them  from  him.  The  cattle  were  fresh  branded  EJLiH  when  wit- 
ness got  them,  which  brand  was  then  the  defendant's  brand. 
Defendant  told  the  witness  to  deliver  the  cattle  to  Dave  O  Neill, 
which  the  witness  did.  Witness  saw  the  cattle  on  the  range  a 
short  time  before  he  bought  them  from  the  defendant.  They 
were  not  then  in  the  defendant's  brand. 

James  Stribling  testified,  for  the  State,  that  the  defendant 
was  indicted  at  the  March  term  of  the  district  court  of  Hood 
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county,  at  which  time  witness  was  sheriff  of  the  county.  Soon 
after  his  indictment  witness  sought  him  at  his  house,  and 
throughout  the  county,  for  the  purpose  of  arresting  him,  but 
could  not  find  him.  Witness  next  saw  the  defendant  in  the  cus- 
tody of  sheriff  Morris  in  the  fall  of  1885. 

Sheriff  B.  W.  Morris  testified,  for  the  State,  that  he  arrested 
the  defendant  on  the  line  between  Kansr.8  and  the  Indian  Terri- 
tory; in  July,  1885.  Defendant  was  then  living  at  that  point, 
but  witness  could  not  say  how  long  he  had  lived  there.  The 
State  closed. 

Mr.  Wooten  testified,  for  the  defense,  that  he  had  known  the 
defendant  for  twenty  years,  during  which  time  his  reputation 
for  honesty  was  good.  In  March,  1882,  witness  hired  defendant 
to  help  him  drive  cattle  to  Kansas.  -  Witness  sold  his  cattle  to 
several  parties  on  reaching  Kansas,  and  defendant  remained  in 
the  employ  of  the  men  to  whom  witness  sold. 

Cross-examined,  witness  testified  that  the  defendant  had 
driven  cattle  to  Kansas  with  him  before  the  spring  of  1882,  but 
never  before  remained  in  Kansas.  He  did  not  take  his  family 
with  him  on  that  trip. 

The  motion  for  new  trial  raised  the  question  determined  by  the 
opinion. 

Cooper  &  EsteSy  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  the  theft  of  cattle,  the 
property  of  Dave  O'Neill. 

We  do  not  desire  to  state  and  comment  upon  the  evidence  in 
this  case.  SuflSce  it  to  say,  we  do  not  believe  it  a  safe  precedent 
to  permit  this  conviction  to  stand.  The  evidence,  in  our  opinion, 
is  not  of  that  character — not  of  such  force  and  clearness — as  will 
justify  this  conviction.  (The  Reporters  will  state  the  evidence 
in  full.) 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

Opinion  delivered  April  17,  18S6. 


IGO  21  Texas  Court  of  Appeals.  [Austin 


Statement  of  the  case. 


21    160 
85    460 
39    362 

[No.  3687.] 
Charley  Robinson  v.  The  State. 

1.  PRAOTiCB.~If  the  offense  charged  be  one  consisting  of  different  degrees, 

the  statute  (Code  of  Criminal  Procednre,  Article  718)  which  declares  that 
*^the  jury  may  find  the  defendant  not  guilty  of  the  higher  (naming  it) 
but  guilty  of  any  degree  inferior  to  that  charged  in  the  information  or 
indictment  ^^  is  not  mandatory  so  far  as  acquittal  of  the  higher  degree  is 
concerned,  but  the  finding  of  the  lesser  degree  is  per  se  an  acquittal  of 
the  higher. 

2.  Same.— Article  788,  which  declares  that  '*  the  effect  of  a  new  trial  is  to  plaee 

the  cause  in  the  same  position  in  which  it  was  before  any  trial  had  taken 
plaoe/^  does  not  apply  in  cases  admitting  of  degrees  where  a  party,  hav- 
ing been  convicted  of  a  lesser  degree,  is  accorded  a  new  trial.  In  such 
cases  the  rule  is  that  the  case  stands  for  trial  upon  the  degree  for  which 
the  conviction  was  had,  and  the  degrees  inferior  thereto;  and  that,  with 
respect  to  such  degrees,  the  case  stands  as  if  no  previous  trial  had  been 
had. 

8.  Same—  Pleas  of  Autrefois  Acquit  and  Convict  are  special  pleas  al- 
lowable, and  in  most  iubtances  required,  in  subsequent  prosecutions  for 
an  offensA  which  has  before  been  tried  in  some  other  tribunal,  or  in  the 
same  court  under  another  and  distinct  proceeding  from  the  case  in  which 
the  pleas  are  interposed,  and  where  they  are  essential  in  order  to  preseDt 
before  the  court  matters  dehors  the  record  then  before  the  court.  Such 
pleas  are  unnecessary  and  not  required  in  the  same  tribunal  when  the 
record  then  within  the  judicial  knowledge  of  the  court  presents  all  the 
facts  concerning  the  former  tnal  and  its  results.  In  such  cases  the  court 
is  bound  to  take  cognizance  of  the  facts;  they  are  a  part  and  parcel  of  the 
case  before  the  court,  and  the  defendant  is  not  required  to  plead  them. 

4.  Same. — Having  been  previously  tried  in  the  same  court  for  aggravated  as- 
sault, and  acquitted  of  that  charge  by  his  conviction  for  simple  assault, 
the  defendant  could  not,  upon  the  award  of  a  new  trial,  be  tried  again 
for  aggravated  assault,  notwithstanding  he  did  not  plead  the  former  ac- 
quittal of  the  latter  offense. 

Appeal  from  the  County  Court  of  Montague.  Tried  below 
before  the  Hon.  Griffin  Ford,  County  Judge. 

The  conviction  in  this  case  was  for  an  aggravated  assault  upon 
the  person  of  Allen  Quisenberry,  and  the  penalty  assessed  by 
the  jury  was  a  fine  of  twenty -five  dollars. 

The  opinion  discloses  the  case. 

Stephens,  Matlock  &  Herbert,  for  the  appellant. 

jr.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 
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White,  Presiding  Judge.  Appellant  was  twice  tried  in  the 
county  court  upon  the  same  information,  which  charged  him 
with  an  aggravated  assault.  Upon  the  first  trial,  the  verdict 
and  judgment  of  conviction  were  for  a  simple  assault.  In  said 
verdict  and  judgment  there  was  no  express  acquittal  of  the 
charge  of  aggravated  assault,  nor  was  any  mention  made  of  it; 
they  were  simply  silent  in  regard  to  it.  Defendant  made  a  mo- 
tion for  a  new  trial,  and  his  motion  was  granted. 

On  the  second  trial,  defendant  filed  no  plea  of  former  acquit- 
tal  of  the  charge  of  aggravated  assault,  nor  did  the  court  in- 
struct the  jury  that  he  had  been  acquitted  of  said  charge; 
Dothing  was  said  about  the  matter.  This  second  trial  resulted 
in  a  conviction  for  aggravated  assault,  and  appellant  contends 
that  such  conviction  is  illegal.  > 

It  is  contended  by  the  State:  1.  That  the  former  conviction 
for  simple  assault  having  been  set  aside  on  motion  of  defendant 
for  a  new  trial,  the  case  then  stood  as  if  it  had  never  been  tried, 
and  was  triable  again  for  the  aggravated  assault.  2.  That,  to 
have  availed  of  the  matter  on  the  second  trial,  defendant  should 
have'pleaded  specially  his  former  acquittal  of  the  aggravated 
assault,  and  that,  not  having  done  so,  he  can  not  raise  the  ques- 
tion either  on  his  motion  for  new  trial  or  on  this  appeal. 

It  was  not  necessary  that  the  verdict  and  judgment  on  the 
first  trial  should  expressly  acquit  defendant  of  aggravated  as- 
sault in  order  to  have  that  effect,  because  the  finding  of  the 
lesser  grade  was  tantamount  to  a  direct  acquittal  of  the  higher. 
Where  an  offense  of  different  degrees  is  charged,  the  statute 
which  declares  that  '*  the  jury  may  find  the  defendant  not  guilty 
of  the  higher  (naming  it),  but  guilty  of  any  degree  inferior  to 
that  charged  in  the  information  or  indictment''  (Code  Crim« 
Proc.,  Art.  713),  is  not  mandatory  so  far  as  acquittal  of  the 
higher  degree  is  concerned,  the  finding  of  the  lesser  being  per  se 
an  acquittal  of  the  higher. 

Whilst  it  is  true  that  our  stattlte  declares  that  ''the  effect  of 
a  new  trial  is  to  place  the  cause  in  the  same  position  in 
which  it  was  before  any  trial  had  taken  place"  (Code  Crim. 
Proc.,  Art.  783),  still,  this  statute  has  never  been  held  to  apply 
in  cases  admitting  of  degrees,  where,  a  party  having  been  con- 
victed of  a  lesser  degree,  is  accorded  a  new  trial.  In  such  cases 
the  rule  is,  and  always  has  been  in  this  State,  that  the  case 
stands  for  trial  only  upon  no  higher  degree  than  that  of  which  the 
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party  was  convicted,  and  that,  as  to  such  degree,  and  all  involved 
in  it,  the  case  stands  as  if  no  previous  trial  had  taken  place. 

In  the  early  case  of  Jones  and  Jones  v.  The  State,  13  Texas, 
168,  it  was  said:  *'The  finding:  of  not  guilty  of  the  higher  of- 
fense is  so  far  a  discharge  of  the  prisoner — a  discharge  of  the 
offense,  and  it  would  not  be  supposed  for  a  moment  that  he 
would  be  dissatisfied  or  aggrieved  thereby;  and  we  have  no  au- 
thority for  trying  him  again  for  the  offense.  If  he  should,  under 
a  hardly  conceivable  infatuation,  ask  for  it,  the  courts  would 
say:  *  You  have  been  acquitted;  we  can  not  try  you  again  for 
that  offense.'  But,  for  the  offense  of  which  he  has  been  found 
guilty,  he  has  a  right  to  ask  for  a  new  trial.  The  courts,  in  a 
proper  case,  ought  to  grant  it,  and  can  try  him  again  for  the  of- 
fense of  which  he  has  been  convicted,  but  no  other." 

Was  it  necessary  in  this  case  that  defendant  should  have  spe- 
cially pleaded  his  former  acquittal  of  aggravated  assault?  We 
think  not.  Both  trials  were  had  in  the  same  tribunal  and  upon 
the  same  information.  Judicial  cognizance  should  have  been 
taken  of  the  previous  action  of  the  court,  and  what  had  tran- 
spired therein  with  regard  to  the  case,  and  especially  such  pro- 
ceedings as  appeared  of  record  in  the  case. 

Special  pleas  of  former  acquittal  or  conviction,  as  are  pro- 
vided for  by  statute  (Code  Crim.  Proc,  Art.  5'Z5),  are  pleas 
allowable,  and  in  most  instances  required,  in  subsequent  prose- 
cutions separately  instituted  for  an  offense  which  has  before 
been  tried  in  some  other  tribunal,  or  in  the  same  court  under  an- 
other and  distinct  proceeding  from  the  case  in  which  the  pleas 
are  interposed,  and  where  they  are  essential  in  order  to  present 
before  the  court  matters  dehors  the  record  before  the  court. 
Such  pleas  are  unnecessary,  and  are  not  required  in  the  same 
tribunal  where  the  record  then  before,  or  within  the  judicial 
knowledge  of  the  court,  presents  all  the  facts  concerning  the 
former  trial  and  its  result.  In  such  case  the  court  is  bound  to 
take  cognizance  of  the  facts,  the^  are  a  part  and  parcel  of  the  case 
before  the  court,  and  the  defendant  ir.  not  required  to  plead  them. 

Because  the  defendant  could  not  again  be  tried  in  the  same 
case  and  court  for  aggravated  assault,  he  having  been  acquitted 
of  said  offense  by  the  previous  judgment  against  him  for  a 
simple  assault,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 

Opinion  delivered  April  17,  1886. 
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[No.  3775.] 

John  Hart  v.  The  State. 

1.  Murder — Implied  Malice  is  that  which  the  law  infers  from  or  imputes 

to  certain  acts.  Thus,  when  the  fact  of  an  unlawful  killing  is  established, 
and  there  are  in  evidence  no  circumstances  which  tend  to  establish  the 
existence  of  express  malice,  nor  which  tend  to  mitigate,  excuse,  or  justify 
the  act,  then  the  law  implies  malice,  and  the  offense  is  murder  in  the 
second  degree. 

2.  Sams — Charge  of  the  Court.— In  determiniag  the  sufficiency  of  a  charge 

of  the  court  it  must  be  considered  as  a  whole,  and  not  by  isolated  parts 
or  paragraphs.  If  as  a  whole  it  is  correct  and  sufficient,  it  meets  the  de- 
mands of  the  law. 
8.  Same. — The  rule  obtains  in  this  State  ihat  it  devolves  upon  the  defense  to 
reserve  exception  to  an  objectionable  charge,  or  to  request  of  the  trial 
court  a  special  instruction  correcting  the  objectionable  features  of  the 
charge,  and  that,  if  one  or  the  other  step  is  not  taken,  the  charge  will 
not  be  revised  on  appeal,  unless  the  misdirection  or  omission  complained 
of  is  of  such  character,  in  view  of  all  the  circumstances  of  the  case,  as 
may  have  injured  the  rights  of  the  defendant.  Applying  this  rule  to  the 
objection  urged  to  the  seventh  paragraph  of  the  charge  in  this  case,  the 
objection  can  not  be  held  fatal  in  the  absence  of  an  exception  and  of  a 
requested  instruction,  and  further,  the  omission  is  held  to  have  been 
cured  and  supplied  by  the  ninth  paragraph.  See  the  statement  of  the 
case  for  the  seventh  and  the  ninth  paragraphs  of  the  charge. 

4.  Practice— New  Trial.— Article  779  of  the  Code  of  Criminal  Procedure 

provides  that  **a  new  trial  must  be  applied  for  within  two  days  after 
conviction;  but  for  good  cause  shown,  the  court,  in  cases  of  felony,  may 
allow  the  application  to  be  made  at  any  time  before  the  adjournment  of 
the  term  at  which  the  conviction  was  had.^^  The  record  discloses  that 
the  trial  court,  in  this  case,  entertained  the  motion  for  new  trial  and  con- 
sidered it  upon  its  merits,  although  it  was  not  filed  within  the  time  pre- 
scribed by  law.  Held^  that  such  action  was  within  the  sound  discretion 
of  the  trial  court,  and  the  presumption  obtains  that  the  necessary  good 
cause  was  shown. 

5.  New  Trial— Newly  Discovered  Evidence.— See  the  statement  of  the 

case  for  newly  discovered  evidence  set  forth  in  support  of  an  i\pplication 
for  new  trial,  upon  which  it  is  held  that  the  new  trial  should  have  been 
awarded. 

Appeal  from  the  District  Court  of  Lamar.     Tried  below  before 
the  Hon.  D.  H.  Scott. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to 
murder   one    A.   S.   Huff,   in    Lamar    county,    Texas,    on   the 
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eighteenth  day  of  June,  1885.     A  term  of  five  years  in  the  peni- 
tentiary was  the  punishment  assessed  against  the  appellant. 

A.  S.  Huflf  was  the  first  witness  for  the  State.     He  testified 
that  he  knew  the  defendant,  and  pointed  him  out  in  open  court. 
On  the  night  of  June  18, 1885,  witness  and  a  man  named  Charley 
Connors  attended  a  concert  at  the  opera  house  in  the  city  of 
Paris,  Lamar  county,  Texas.     Witness,  who  was  a  carpenter  by 
trade,  had  secured  employment  from  Conners,  and  was  to  go 
with  him  to  the  Indian  Nation  on  the  next  day  to  work  on  a 
building.     After  the  conclusion  of   the  concert,   Conners  sug- 
gested a  search  for  some  workmen.     Witness  replied  that  it  was 
then  too  late  to  find  workmen,  and  he  and  Conners  agreed  to  go 
to  "Boardtown,"  to  see  some  women.     They  first  went  to  some 
houses  of  ill  fame  conducted  by  white  women,  but  failing  to 
secure  accommodation,  went  to  the  house  of  ill  fame  conducted 
by  Jane  Hart,  a  negress.    While  Conners  and  the  witness  were 
standing  on  the  porch  of  Jane's  house,  knocking  at  the  door,  the 
defendant  and    his  wife  came    along,   and    defendant  asked: 
"What  in  the  h — 11  are  you  doing  there?"    Witness  replied,  in 
substance,  that  it  was  none  of  his  *'d — d  business."    Defendant 
replied:     "I  will  show  you  whether  or  not  it  is  any  of  my  busi- 
ness," and  stepping  up  to  witness,  stabbed  him  and  ran  off. 
Witness  was  making  no  demonstrations  toward  the  defendant 
when  the  latter  inflicted  the  stab,  the  locality  of  which  the  wit- 
ness showed  the  jury  by  pointing  out  the  cut  in  his  vest  through 
which  the  knife  entered  his  body.     Witness  and  Conners  then 
went  to  the  Beard  restaurant.     The  wound  inflicted  by  the  de- 
fendant on  that  occasion  had  never  got  well,  and  witness  did 
not  think  it  would  ever  get  entirely  well.     He  still  suffers  from 
it,  and  had  been  confined  to  his  bed  from  its  effects  almost  ever 
since  it  was  inflicted.     Defendant  was  drunk  when  he  stabbed 
the  witness. 

Cross*examined,  the  witness  testified  that  he  and  Conners  went 
to  the  saloon  kept  by  Frees  and  got  a  drink  of  beer.  He  had  a 
glass  of  beer  before  he  went  to  the  concert,  but  was  not  drunk. 
From  Frees's  saloon  he  and  Connors  went  to  witness's  room, 
whence  they  went  to  Boardtown.  The  witness  had  never  told 
any  person  that  he  was  drunk  on  the  night  he  was  stabbed. 
Witness  and  Conners  were  standing  on  the  porch  in  front  of 
Jane  Hart's  house  when  the  defendant  and  his  wife  came  up, 
and  defendant  asked  what  they  were  doing  there.  Witness  had 
no  recollection  of  cursing  the  defendant,  yet  he  may  have  called 
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him  a  **d — d  son-of-a-b— h."  When  cut,  the  witness  was  some 
eight  or  ten  steps  from  the  house.  Witness  did  not  know  that 
he  was  cut  until  he  reached  his  room,  which  was  quite  four  hun- 
dred yards  distant  from  the  place  of  cutting.  At  the  time  of 
the  cutting  Conners  was  standing  somewhat  to  the  witness's 
right,  and  between  witness  and  defendant.  Defendant  cut  wit- 
ness just  as  witness  turned  around.  Witness  was  doing  nothing 
when  cut,  but  Conners  and  the  defendant  were  quarreling  at 
that  time.  Conners  had  a  bottle  of  whisky  in  his  pocket  at  the 
time  of  the  cutting. 

Doctor  E.  W.  Rush  testified,  for  the  State,  that  he  was  called, 
in  his  professional  capacity,  to  see  A.  S.  Huff  on  the  night  of 
June  18,  1885.  Huff  was  suffering  from  a  very  severe  knife 
wound  in  the  left  breast.  The  knife  had  penetrated  the  left 
lung.  The  witness  could  not  describe  the  character  of  the  knife 
with  which  the  wound  was  inflicted.  Huff  had  never  recovered 
from  the  effects  of  that  wound. 

William  Gullick  testified,  for  the  State,  that  he  was  a  member 
of  the  police  force  of  the  city  of  Paris.  On  the  night  of  June 
18, 1885,  he  heard  that  some  one  had  been  stabbed  at  Jane  Hart's 
house.  He  went  to  Beard's  restaurant  and  found  Huff  sitting  on 
the  steps.  Huff  told  witness  that  John  Hart  had  stabbed  him. 
Witness  summoned  Conners,  the  man  who  was  with  Huff,  and 
repaired  to  Boardtown,  which  they  searched  unsuccessfully  for 
the  defendant.  Jane  Hart's  house  had  the  reputation  of  being 
a  house  of  prostitution. 

City  marshal  L.  B.  Hunt  testified,  for  the  State,  that  Jane 
Hart's  house  had  the  reputation  of  being  a  house  of  prostitution. 
Conners  had  a  bottle  containing  a  small  quantity  of  whiskey, 
shortly  after  the  stabbing  of  Huff,  He  offered  witness  a  drink 
from  his  bottle. 

Sheriff  W.  T.  Qunn  testified,  for  the  State,  that  he  received 
the  defendant  from  the  hands  of  the  city  marshal  of  Honey 
Grove,  on  the  morning  after  Huff  was  stabbed.  Honey  Grove 
was  twenty -two  miles  distant  from  Paris.     The  State  closed. 

Jane  Hart  was  the  first  witness  introduced  by  the  defense. 
She  testified  that  the  defendant  was  her  son.  Witness  and  her 
daughter  Fannie  went  to  Clarksville  on  the  eighteenth  day  of 
June,  1885.  Before  going,  the  witness  requested  her  son,  the 
defendant,  and  his  wife,  to  sleep  at  her  house  on  that  night. 
She  did  so  because  two  or  more  efforts  had  been  made  to  burn 
her  house,  and  she  wanted  defendant  and  his  wife  there  to  pro- 
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tect  her  house  in  her  absence.  No  one  but  witness  and  her 
daughter  were  occupying  the  house  on  June  18,  1885.  A  woman 
who  had  previously  lived  with  them  had  recently  left.  No  per- 
son was  at  the  witness's  house  on  the  night  that  defendant 
stabbed  Huff. 

Mary  Hart,  the  wife  of  defendant,  testified  in  his  behalf,  that 
she  witnessed  the  difficulty  between  the  defendant  and  Huff  in 
which  the  latter  was  stabbed.  Witness  spent  the  first  part  of 
that  night  at  the  house  of  George  Hart,  her  brother-in-law. 
The  defendant,  who  was  employed  at  an  ice  cream  parlor,  came 
by  George  Hart's  for  her,  after  his  business  closed,  and  told  her 
that  they  were  to  spend  that  night  at  the  house  of  his  mother, 
Jane  Hart.  When  the  witness  and  defendant  reached  the  cor- 
ner of  Jane  Hart's  yard,  they  saw  two  men  standing  on  the  gal- 
lery of  the  house,  one  of  whom  was  knocking  on  the  door.  De- 
fendant asked  them  what  they  were  doing  at  that  house.  Huff 
asked,  in  reply:  **  What  in  the  h-11  is  it  of  your  business?"  De- 
fendant replied:  **The  women  have  gone  to  Clarksville,  and  my 
mother  asked  me  to  stay  and  take  care  of  the  house."  Huff 
said:  **  I  believe  you  are  a  God  d — d  liar,  you  d — d  yellow  son- 
of-a-b — h!"  Mr.  Conners  then  asked:  **You  sny  the  women 
are  not  here,  and  that  they  have  gone  to  Clarksville?"  Defend- 
ant replied:  **Yes."    Huff  then  said:  '*You  are  ad diving 

son-of-a-b — h!"  Conners  then  said:  '*Huflf,  let's  leave  here, 
and  not  have  a  fuss  at  a  negro  whore  house.     What  in  the  h-11 

do  you  want  to  fuss  with  a  d d  negro  for?"     Huff  replied: 

**No;  I  came  here  to  bang  something,  and  I  am  going  to  do  it 
before  I  leave  here."  He  then  asked  defendant:  '*Whois  that 
you   have  with  you?"     Defendant  replied:    *'It  is  my  wife.'* 

Huff  said:  *'Youarea  God  d d  liar!"    Defendant  repeated 

that  he  had  his  wife  with  him.  J  luff  then  said:  **  I  had  as  soon 
bang  your  wife  as  any  other  woman,"  and  caught  witness. 
Defendant  told  Huff  to  release  witness,  and  witness  pulled  loose 
from  Huff.  Defendant  said  to  Huff:  **You  must  not  do  that 
again;  she  is  my  wife,  and  I  won't  stand  it."  Huff  caught  wit- 
ness again,  when  defendant  said:  **  I  wont  stand  that.  If  I  had 
grabbed  your  wife,  you  would  have  shot  me  full  of  holes  long 
ago."  Huff  then  drew  a  pistol,  threw  it  in  defendant's  face  and 
said:  **I  will  kill  the  d — d  yellow  son-of-a-b — h,  and  then  ban^ 
her."  About  this  time  the  defendant  struck  Huff,  and  ran  ;iround 
the  house,  and  witness  ran  into  the  street.  She  saw  no  more  of 
ihe  defendant  until  she  saw  him  in  jail.      Witness  was  about 
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seventeen  years  aid,  and  had  lived  nearly  the  whole  of  her  life  in 
Paris.  Witness  did  not  visit  Jane  Hart's  house,  nor  did  she 
know  that  it  was  reputed  to  be  a  house  of  prostitution. 

Put.  Johnson,  colored,  testifying  for  the  defense,  detailed  the 
transaction  at  Jane  Hart's  house,  from  the  time  that  defendant 
discovered  Connerr  and  Huff  at  the  door,  until  the  defendant 
ran  off,  in  almost  the  identical  language  employed  by  defend- 
ant's wife  in  her  testimony.  He  located  himself  in  close  prox- 
imity to  the  house  when  the  difficulty  occurred,  testifying  that 
he  met  defendant  and  his  wife  at  the  corner  of  Jane  Hart's  yard, 
and  gave  him  a  match,  just  at  or  about  the  time  defendant  dis- 
covered the  two  men  at  his  mother's  door. 

On  his  cross-examination,  the  witness  Johnson  testified  that 
he  lived  just  beyond  Jane  Hart's  house  from  the  square.  He 
had,  on  that  day,  been  at  work  at  Bray's  farm,  some  seven  miles 
from  town,  and  was  on  his  way  home  when  he  met  the  defend- 
ant and  his  wife,  and  witnessed  the  difficulty.  About  the  time 
that  he  was  struck.  Huff  handed  his  pistol  to  Connors,  staggered 
a  little,  and  the  two  went  off  together  towards  town.  A  man 
looking  from  Jano  Hart's  yard  could  have  seen  another  stand- 
ing at  the  point  where  witness  stood  when  the  difficulty  occurred. 
The  moon  was  shining. 

City  marshal  Hunt,  recalled  for  the  defense,  testified  that  he 
found  a  nickel  plated  pistol  on  the  person  of  Connors  shortly 
after  the  stabbing  of  Huff. 

A.  S.  Gantt,  one  of  the  firm  in  whose  employ  the  defendant 
was  at  the  time  of  the  difficulty,  testified,  for  the  defense,  that 
defendant  was  sober  when  he,  witness,  left  his  ice  cream  estab- 
lishment on  that  night  at  fifteen  minutes  before  eleven  o'clock. 
Mr.  Roach,  the  other  member  of  the  firm,  testified  that  defend- 
ant was  perfectly  sober  when  he  left  the  ice  cream  parlor  at  half 
past  eleven  o'clock  on  that  night.     The  defense  closed. 

A.  S.  Huff,  recalled  by  the  State,  testified  in  rebuttal  that  he 
was  not  drunk  when  stabbed;  that  he  had  no  pistol;  that  defend- 
ant did  not  tell  him  the  woman  with  him  was  his  wife;  that  he, 
witness,  did  not  take  hold  of  the  woman,  and  that  he  saw  no  one 
in  the  street,  but  could  easily  have  seen  a  person  standing  where 
the  witness  Johnson  says  he  stood. 

The  seventh  and  the  ninth  paragraphs  of  the  charge  of  the 
court  constitute  the  subject  matter  of  the  third  head  note  of  this 
report.    The  seventh  paragraph  reads  as  follows: 
**7.  Implied  malice  is  malice  presumed  by  law  from  the  com- 
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mission  of  any  deliberate  and  crael  act,  however  sudden,  done 
or  committed  without  just  cause  or  excuse." 

The  ninth  paragraph  reads  as  follows: 

''9.  If  the  defendant  committed  the  assault  upon  A.  8.  Huff, 
without  justification  or  excuse,  but  under  such  circumstances . 
that,  if  death  had  ensued  from  the  act,  the  offense  would  have 
been  manslaughter  as  hereinafter  defined,  then  I  instruct  yoa 
that  the  defendant  would  be  guilty  of  an  aggravated  assault 
and  battery.  This  makes  it  necessary  for  me  to  instruct  you  as 
to  the  law  of  manslaughter." 

The  appellant's  supplemental  motion  for  a  new  trial,  referred 
to  in  the  last  head  note  of  this  report,  sets  out  the  newly  discov- 
ered evidence  of  the  witness  Qoble  as  follows:  •*  Qn  or  about  the 
twentieth  day  of  July,  1885,  H.  8.  Huflf,  the  party  on  whom  he 
is  alleged  to  have  made  the  assault,  told  one  John  Goble  that  he, 
Huff,  was  to  blame  for  the  difficulty,  and  that  this  defendant 
ought  to  have  killed  him.  He,  Huff,  stated  to  said  Goble,  in 
said  conversation,  that  the  cause  for  this  defendant  stabbing 
him  was  that  he  took  hold  of  defendant's  wife,  and  told  her 
in  insulting  and  vulgar  language,  that  he.  Huff,  came  there  to 
have  sexual  intercourse  with  the  other  women,  and  if  he  could 
not  find  them  he  would  have  it  with  her.  He  stated  that  this 
defendant  was  present  and  heard  it,  and  immediately  rushed 
upon  him." 

The  affidavit  of  John  Goble,  setting  forth  the  above  facts,  was 
attached  to  the  motion. 

The  affidavits  of  L.  B.  Hunt,  J.  H.  McRady,  and  J.  F.  Barkley, 
are  also  attached  to  the  motion  for  new  trial,  and  are  referred  to 
in  the  supplemental  motion  for  new  trial.  The  affidavit  of  Hunt 
alleges  that  the  State's  witness  Conners  told  him,  on  the  night  of 
and  after  the  assault,  that  before  Huff  was  stabbed  by  the  de- 
fendant, he.  Huff,  took  hold  of  the  person  of  defendant's  wife, 
and  defendant,  before  stabbing  Huff,  told  him  that  the  woman 
was  his  wife,  and  begged  Huff  to  release  her. 

McRady 's  affidavit  alleges  that  one  Richard  Dowes  told  him 
that  he,  Dowes,  witnessed  the  cutting  of  Huff,  and  all  of  its  at- 
tendant incidents;  he  saw  Huff  seize  defendant's  wife,  and  heard 
''defendant  beg  Huff  to  release  her;  he  saw  Huff  draw  a  pistol  on 
defendant  and  thrust  it  in  his  face,  whereupon  defendant 
stabbed  Huff. 

Barkley's  affidavit  recited  the  fact  that  Huff,  on  two  or  three 
different  occasions,  told  him  that  he  was  drunk  when  Hart 
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stabbed  him,  and  that  he  knew  DothiDg  whatever  of  th^ particu- 
lars of  the  8tabbiDf2f. 

The  objection  urged  to  the  seventh  paragraph  of  the  charge 
will  be  found  stated  as  the  first  ground  in  the«  argument  for  the 
i^pellanty  which  follows: 

Dudley  &  Gaines,  for  the  appellant:  Upon  the  first  proposi- 
tion in  the  assignment  of  errors,  that  the  court  erred  in  its  defi- 
nition of  implied  malice  in  the  seventh  paragraph  of  its  instruc- 
tions, we  maintain  that  said  definition  is  clearly  defective  and 
erroneous;  because  it  omits  to  state  to  the  jury  that,  in  order 
for  malice  to  be  implied,  the  killing  must  not  be  committed  un- 
der the  immediate  influence  of  sudden  passion  arising  from  an 
adequate  cause,  to  reduce  it  to  manslaughter.  (Penal  Code,  Art. 
605;  Smith  v.  The  State,  19  Texas  Ct.  App.,  95,  and  cases  cited.) 

This  court  has  held  that  a  failure  to  define  malice  correctly  in 
a  case  of  assault  with  intent  to  murder,  is  fundamental  error, 
whether  excepted  to  on  the  trial  or  not,  and  that  it  makes  a  re- 
versal of  the  case  necessary,  although  no  statement  of  facts  has 
been  made  out  and  sent  up  with  the  transcript.  (Anderson  v. 
The  State,  1  Texas  Ct.  App.,  517;  Williams  v.  The  State,  3  Texas 
Ct.  App.,  470;  Ewing  v.  The  State,  4  Texas  Ct.  App.,  429;  Dan- 
iels V.  The  State,  Id.,  429.) 

Under  the  facts  of  the  present  case,  we  contend  that  the 
charge  complained  of  is  especially  objectionable  because  of  its 
being  misleading  and  grossly  prejudicial  to  the  rights  of  the  de- 
fendant. From  this  definition  the  jury  might  reasonably  have 
concluded  that,  if  the  stabbing  was  neither  excusable  nor  justi- 
fiable, it  was  necessarily  malicious,  and  hence  would  be  murder 
if  death  had  resulted,  and  therefore  was  assault  with  intent  to 
murder  in  the  case  before  them.  The  main  issue  was,  would  it 
have  been  murder  or  not  if  death  had  ensued;  and  we  think 
there  can  be  no  question  but  that  if  it  be  necessary  to  define 
malice  in  every  case,  as  decided  by  this  court,  it  is  imperative 
in  a  case  like  this  one  to  define  it  in  a  manner  so  as  not  to  mis- 
lead the  jury  upon  a  vital  point  in  the  case.  (Neyland  v.  The 
State,  13  Texas  Ct.  App.,  636,  which  was  reversed  for  a  similar 
error  in  the  definition  of  implied  malice;  see  also  Turner  v.  The 
State,  16  Texas  Ct.  App.,  391.) 

We  further  submit  that  the  court  erred  in  overruling  defend- 
ant's amended  motion  for  a  new  trial,  filed  October  27,  1885,  and 
on  this  proposition  we  especially  ask  the  attention  of  the  court 
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to  the  newly  discovered  evidence  of  Kichard  Dawes.  We  think 
this  comes  within  the  most  rigid  rules  of  such  motion  on  the 
ground  of  newly  discovered  evidence.  The  statement  of  facts 
shows  that  the  diflBculty  occurred  at  night  and  it  no  where  ap- 
pears from  the  evidence  or  the  affidavits  that  defendant  or  his 
attorneys  knew  of  Dawes's  presence,  or  had  any  reason  to  sup- 
pose that  he  knew  anything  whatever  about  the  transaction  until 
after  trial  and  verdict.  The  affidavits  negative  this.  The  aflS- 
davit  of  Dawes  could  not  be  procured,  but  that  of  J.  H.  McRady, 
to  whom  he  stated  what  he  knew  about  the  case,  is  attached  to 
the  motion.  This  is  sufficient.  (See  Cole  v.  The  State,  40  Texas, 
148-9.) 

It  can  not  be  objected  that  this  evidence  is  merely  cumula- 
tive. Suppose  the  testimony  of  the  prosecuting  witness,  unsup- 
ported, prevails  over  that  of  two  witnesses  for  defendant,  whom, 
perhaps,  the  jury  discredited,  although  the  latter,  if  credited, 
would  have  made  out  a  complete  defense,  must  it  also  prevail 
over  that  of  a  newly  discovered  witness  merely  because  he  states 
substantially  the  same  facts?  This  would  place  the  defendant  in 
a  worse  position  than  if  he  had  adduced  no  testimony  at  all, 
although  the  newly  discovered  witness  corroborates  directly  the 
witnesses  introduced  by  him  at  the  trial.  This  court  has  held 
otherwise.  (Bullock  v.  The  State,  12  Texas  Ct.  App.,  49.  See, 
also.  Railway  Company  v.  Forsyth,  49  Texas,  171.) 

We  further  maintain  that  the  court  erred  in  overruling  the 
supplemental  motion  for  a  new  trial,  filed  after  sentence.  This 
motion  is  in  all  respects  similar  to  that  in  the  case  of  Bullock  v. 
The  State,  12  Texas  Court  of  Appeals,  49,  above  cited,  and  is 
equally  as  strong.  In  that  case,  this  court  held  the  new  trial 
should  have  been  granted,  and  for  that  reason  reversed  the 
judgment.  (See,  also,  Railway  Company  v.  Forsyth,  49  Texas, 
171.) 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  It  is  insisted  in  the  first  error  as- 
signed that  the  court's  charge  to  the  jury  in  the  definition  given 
of  implied  malice  was  incorrect,  erroneous,  and  calculated  to 
mislead  the  jury.  Approved  charges  upon  malice,  and  upon 
malice  express  and  implied,  will  be  found  in  Willson's  Criminal 
Forms,  pages  332  and  333:  '*  Implied  malice  is  that  which  the  law 
infers  from,  or  imputes  to,  certain'  acts.     Thus,  when  the  fact  of 
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an  unlawful  killing  is  established,  and  there  are  no  circum- 
stances in  evidence  which  tend  to  establish  the  existence  of  ex- 
press malice,  nor  which  tend  to  mitigate,  excuse,  or  justify  the 
act,  then  the  law  implies  malice,  and  the  offense  is  fnurder  in  the 
second  degree."  (Smith  v.  The  State,  19  Texas  Ct.  App.,  95,  and 
authorities  cited.) 

Whilst  the  seventh  paragraph  of  the  charge  may  not  be  as  full 
as  it  might  be,  and  perhaps  should  have  been,  upon  implied 
malice,  yet,  in  the  absence  of  a  bill  of  exceptions  taken  to  it,  and 
when  the  charge  is  considered  as  a  whole,  we  can  not  say  that 
the  omission  complained  of  has  not  been  cured  in  subsequent 
portions  thereof,  and  even  if  not,  whether  the  omission  would  be 
reversible  error  in  the  absence  of  an  exception,  or,  at  least,  a 
special  instruction  covering  the  supposed  defect.  That  a  charge 
should  be  considered  as  a  whole,  and  not  by  isolated  parts  or 
paragraphs,  in  determining  its  sufficiency,  is  the  well  established 
rule  of  practice  in  this  State,  and  if  as  a  whole,  it  is  sufficient, 
the  demands  of  the  law  are  met.  (Clark's  Grim.  Law,  p.  515,  note 
204;  Elam  v.  The  State,  IG  Texas  Ct.  App.,  34;  Lewis  v.  The 
State,  18  Texas  Ct.  App.,  401.)  We  are  of  opinion  that  the  com- 
plaint as  to  the  seventh  paragraph  is  cured  by  the  ninth  para- 
graph of  the  charge,  and  that,  when  the  two  are  taken  and  con- 
sidered together,  the  jury  could  not  have  been  misled  by  the 
former. 

Defendant's  motion  for  a  new  trial  was  not  filed  within  two 
days  after  the  conviction,  as  required  by  law  (Code  Crim.  Proc, 
Art.  779),  and  it  is  therefore  insisted  by  the  Assistant  Attorney 
General  that  the  action  of  the  court  in  overruling  it  should  not  be 
revised  by  this  court. 

"A  new  trial,  must  be  applied  for  within  two  days  after  con- 
viction; but  for  good  cause  shown,  the  court,  in  cases  of  felony, 
may  allow  the  application  to  be  made  at  any  time  before  the 
adjournment  of  the  term  at  which  the  conviction  was  had." 
(Code  Crim.  Proc,  Art.  779;  Bullock  v.  The  State,  12  Texas  Ct. 
App.,  42.)  It  appears  from  the  record  thait  the  court  entertained 
the  motion  for  a  new  trial,  although  not  filed  within  the  pre- 
scribed time,  and  considered  the  same  upon  its  merits.  This 
action  was  within  the  discretion  of  the  court,  and  must  be  pre- 
sumed to  have  been  upon  good  cause  shown.  (Hernandez  v.  The 
State,  18  Texas  Ct.  App.,  147.)  In  the  case  under  consideration, 
no  objection  was  made  to  the  motion  upon  the  ground  stated,  in 
the  court  below,  and  the  court  having  heard  the  motion,  evidence 
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and  argument  thereon,  under  the  rule  as  above  stated,  this  court 
will  presume  that  good  cause  was  shown  the  court  why  the  mo- 
tion should  be  considered,  though  not  filed  within  time.  Con- 
sidering the  motion,  then,  as  one  properly  acted  upon  by  the 
court,  and  that  the  action  of  the  court  upon  it  is  subject  to 
revision,  the  question  is,  should  the  motion  have  been  granted? 

In  part,  the  motion  is  based  upon  newly  discovered  testimony. 
This  testimony  is  certainly  most  important.  It  cannot  be  said 
that  it  is  not  probably  true,  because  it  is  neither  unreasonable 
nor  improbable,  and  is  in  harmony  with  the  testimony  adduced 
at  the  trial;  and,  we  think,  ample  reason  is  shown  why  it  could 
not  and  was  not  discovered  by  defendant  before  or  upon  the 
trial.  The  testimony  upon  which  this  conviction  rests,  as  it  is 
manifested  by  this  record,  does  not  impress  us  with  the  convic- 
tion that  the  newly  discovered  testimony  should  not  and  will  not 
likely  change  the  result  upon  another  trial. 

We  are  of  opinion  that  the  court  should  have  granted  a  new 
trial,  and  we  therefore  reverse  the  judgment  and  remand  the 
cause  for  a  new  trial. 

Reversed  and  remanded. 

Opinion  delivered  April  17,  1886. 


[No.  3888.  J 
Babe  Lawson  v.  The  State. 

Practice— Continuance— New  Trial.— See  the  opinion  in  extenso  for 
circamstances  under  which,  even  if  the  trial  court  properly  refused  the 
application  for  a  continuance  because  of  the  want  of  diligence,  it  erred  in 
refuging  the  motion  for  a  new  trial . 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before 
the  Hon.  J.  A.  B.  Putman. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the 
property  of  Mrs.  M.  A.  Montgomery,  in  Hunt  county,  Texas,  on 
the  seventeenth  day  of  April,  1883.  A  term  of  five  years  in  the 
penitentiary  was  the  penalty  assessed  against  the  appellant. 

The  opinion  sufficiently  discloses  the  case. 
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jB.  L.  Porter  and  E.  W.  Terhune,  for  the  appellant. 
J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

Whitk,  Presiding  Judge.  As  many,  if  not  more  witnesses, 
testified  that  the  colt  in  controversy  belonged  to  appellant,  as 
testified  that  it  was  tho  property  of  Mrs.  Lux,  formerly  Mrs. 
Montgomery,  the  prosecutrix. 

Appellant  made  an  application  for  a  continuance  in  order  to 
obtain  the  testimony  of  Bill  Williams,  a  brother  of  the  prosecu- 
trix, and  who  had  lived  with  the  prosecutrix  for  eight  years,  and 
knew,  handled,  and  managed  her  horse  property.  The  applica- 
tion alleged  that  he,  Williams,  had  fed  and  knew  the  colt  well, 
and  would  testify  it  was  not  his  sister's,  but  defendant's  colt.  It 
was  in  proof  by  the  witness  Beard  that  after  he  bought  the  colt 
of  defendant,  he,  witness,  branded  it,  and  that  the  witness  Will- 
iams was  present  at  the  time,  and  made  no  claim  to  it  as  belong- 
ing to  his  sister,  Mrs.  Lux.  Mrs.  Lux  testified  that  her  brother 
had  lived  with  her,  knew  the  colt,  and  had  said  nothing  to  her 
about  having  seen  it  at  Beard's. 

Considering  the  conflict  in  the  testimony,  the  number  of  wit- 
nesses who  testified  that  the  colt  firas  defendant's,  the  fact  that 
defendant  always  openly  and  publicly  claimed  it  as  his,  and  that 
the  parties  at  one  time  agreed  to  arbitrate  their  rights  to  it,  in 
fact  all  the  testimony  taken  together,  and  the  evidence  of  Bill 
Williams,  the  brother  of  the  prosecutrix,  became  most  material 
and  most  important  to  defendant;  and,  even  if  we  concede  that 
the  application  was  properly  overruled  in  the  first  instance  for 
want  of  diligence,  we  think  it  should  have  had  controlling 
weight  when  it  came  to  be  considered  a  second  time  in  connec- 
tion with  the  evidence,  on  the  defendant's  motion  for  a  new  trial. 

Under  the  circumstances  shown  we  are  of  opinion,  for  the 
reasons  stated,  that  it  was  error  to  overrule  the  motion  for  a  new 
trial.    Wherefore  the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 
Opinion  delivered  April  17,  1886. 
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[No.   3810.] 

W.  A.  Metcalf  v.  The  State. 

1.  Practice—Judgment.— In  civil  cases  the  trial  court  has  full  control  over 

its  jud^nients  until  the  adjournment  of  the  trial  term,  and  can,  upon  its 
own  motion,  set  aside  or  reform  the  same,  or  grant  a  new  trial  according 
to  the  justice  of  the  case,  upon  the  merits  as  well  as  matters  of  form. 
The  same  rule  applies  to  misdemeanor  cases;  and  hence  the  trial  court, 
in  this  case,  did  not  err  in  correcting:  its  judgment  during  the  term  at 
which  it  was  rendered,  so  as  to  make  it  appear  therefrom  that  the  appel- 
lant had  been  convicted  of  an  aggravated  assault. 

2.  Aggravated  Assault— Fact  Cask.— See  the  opinion  in  extenso  for  evi- 

dence held  insufficient  to  support  a  conviction  for  aggravated  assault. 

Appeal  from  the  County  Court  of  Clay.  Tried  below  be- 
fore the  Hon.  P.  M.  Stine,  County  Judge. 

The  conviction  in  this  case  was  for  an  aggravated  assault  upon 
one  John  Collie,  in  Clay  county,  Texas,  on  the  sixth  day  of  No- 
vember, 1885.  The  penalty  assessed  against  the  appellant  was 
a  fine  of  twenty-five  dollars. 

The  opinion  discloses  the  caHe. 

Swan  &  Bomar,  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  A  jury  was  waived  and  the  case 
tried  by  the  judge.  It  is  objected  that  there  was  error  in  the 
court's  subsequent  correction  of  its  judgment  so  as  to  make  it 
appear  therefrom  that  appellant  had  been  found  guilty  of  an 
aggravated  assault.  Being  a  misdemeanor,  the  same  rule  gov- 
erns as  obtains  in  reference  to  judgments  in  civil  cases,  which  is 
that  *' until  adjournment  of  the  term  a  court  has  full  control 
over  its  judgments  and  can,  upon  its  own  motion,  set  aside  or 
reform  the  same,  or  grant  a  new  trial  according  to  the  justice  of 
the  case  upon  the  merits,  as  well  as  matters  of  form."  (Wood 
V.  Wheeler,  7  Texas,'  18;  Puckett  v.  Reed,  37  Texas,  308;  Byerly 
V.  Clark,  48  Texas,  345;  Blum  v.  Wettermark,  58  Texas,  125; 
Hooker  v.  Williamson,  60  Texas,  524;  2  Cond.  Civil  Cases,  Will- 
son,  sees.  313,  572.)  The  action  complained  of  was  not  erro- 
neous. 
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The  evidence  in  this  case,  briefly  stated,  shows  that  the  appel- 
lant was  a  school  teacher;  Collie,  the  alleged  injured  party,  was 
one  of  his  pupils.  The  latter  was  a  young  man  over  seventeen 
years  of  age.  larger  in  size  and  weight  than  the  teacher.  He 
had  made  threats  that  he  intended  bringing  his  pistol  to  school, 
shoot  it  off,  and  raise  a  row,  a  trouble.  These  threats  were  com- 
municated to  the  teacher,  who  advised  with  two  of  the  trustees 
of  the  school  about  it,  and  they  told  him.  **  we  do  not  want  any 
trouble  in  school,  or  carrying  pistols  either;  if  any  body  is  carry- 
ing pistols  there  it  ought  to  be  stopped,  or  it  would  break  up  the 
school."  Doubtless,  in  anticipation  of  the  trouble  which  Collie 
had  threatened,  the  teacher  armed  himself  with  a  stick  before 
he  demanded  the  pistol.  Under  the  circumstances  we  cannot 
say  that  ho  had  not  a  perfect  right  to  do  so.  That  he  had  the 
right  to  prevent  the  carrying  of  deadly  weapons  in  his  school, 
which  was  a  violation  of  law  as  well  as  the  rules  of  his  school, 
there  can  be  no  question.  That  he  had  the  right  to  disarm 
Collie  and  take  his  pistol  from  him,  we  think  equally  clear. 

Did  he  use  any  more  force  than  was  necessary  to  accomplish 
that  purpose?  The  evidence  is  conflicting  as  to  the  character  of 
force  used;  the  preponderance,  in  our  opinion,  being  against  the 
theory  thai  the  force  was  excessive.  If  Collie  had  given  up  the 
pistol  upon  demand  by  the  teacher,  and  which  demand  he  had 
the  right  to  make  and  enforce,  in  all  probability  no  violence 
would  have  been  done  or  offered  him  by  appellant.  But,  instead 
of  doing  so,  he  denied  having  a  pistol,  and  when  the  teacher  in- 
sisted that  he  had,  and  must  give  it  up,  he,  according  to  some  of 
the  witnesses,  threatened  to  shoot  the  teacher,  and  then  made 
motions  as  if  to  draw  it  for  the  purpose  of  executing  his  threat. 
As  soon  as  he  gave  up  tlie  pistol  the  defendant  let  him  alone. 

Under  the  facts  of  this  case  as  they  appear  to  us  in  the  record 
the  judgment  is  against  the  weight  of  the  evidence.  If  the  force 
used  was  not  excessive,  and  in  our  opinion  it  was  not,  then  ap- 
pellant, instead  of  being  punished,  should  be  commended  in  his 
eflforts  to  maintain  obedience,  not  only  to  the  rules  of  his  school, 
but  to  the  laws  of  the  State.  That  the  pupil  should  have  been 
punished  for  carrying  a  deadly  weapon  into  the  school  in  viola- 
tion of  the  rules  is,  we  think,  beyond  question. 

Because,  in  our  opinion,  the  evidence  is  insufficient  to  support 
the  judgment,  it  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  April  17,  1886. 
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[No.  3765.] 

L.  W.  Conner  v.  The  State. 

1.  OBSTRUCTiNe  Public  Road— Indictment— Evidence.— The  indictment 
charged  the  wilful  obstruction  of  a  public  road  on  the  twentieth  day  of 
June,  1888,  by  placing  a  fence  and  gate  across  the  same.  The  law  then  In 
force  was  Article  4389  of  the  Revised  Statutes,  which  reads  as  follows: 
^*  The  owner  or  owners  of  the  land  whose  lines  have  been  or  may  be  de- 
clared public  highways,  and  aUo  any  person  through  whose  land  a  third 
class  road  may  run,  shall  have  the  right  to  erect  a  gate  or  gates  across 
said  road  or  roads  when  necessary,  said  gate  or  gates  to  be  not  less  than 
ten  feet  wide.*'  The  motion  to  quash  this  indictment  was  ba^ed  upon  the 
proposition  that  an  indictment  charging  the  obstruction  of  a  road  by  a 
gate,  prior  to  the  amendatory  act  of  the  Eighteenth  Legislature,  should 
allege  that  the  road  obstructed  was  a  first  or  second  class  road,  or,  if  a 
third  class  road,  it  should  allege  that  the  accused  was  not  the  owner  of 
the  land  through  which  the  road  ran  at  the  place  where  the  gate  was 
erected.  Held^  that  the  motion  was  not  well  taken;  that  the  indictment 
(for  the  chailrging  part  of  which  see  the  opinion)  conforms  to  the  provi- 
sions of  Article  405  of  the  Penal  Code,  under  which  it  is  brought;  and 
that,  under  the  law  as  it  existed  when  the  offense  was  committed,  it  was 
matter  of  defense  to  show  by  proof  that  the  road  was  third  class,  and 
was  only  obstructed  by  a  gate  which  the  owner  of  the  land  had  the 
right  to  erect. 

3.  Same — Evidence. — See  the  opinion  for  the  substance  of  evidence  Tield  in- 
sufficient to  support  a  conviction  for  obstructing  a  public  road. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  be- 
fore the  Hon.  E.  P.  Gregg,  County  Judge. 

The  penalty  assessed  against  the  appellant,  upon  his  convic- 
tion for  wilfull}"  obstructing  a  public  road  by  the  erection  of 
fences  and  a  gate,  was  a  fine  of  ten  dollars. 

The  opinion  discloses  the  case. 

Hare^  Head  &  Hare,  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  As  charged  in  the  indictment  the 
allegation  was  that,  *'in  Grayson  cQunty,  State  of  Texas,  on  the 
twentieth  day  of  June,  1883,  one  L.  W.  Conner  did  wilfully  ob- 
struct and  injure  a  certain  public  road^  to-wit:  the  McLean  and 
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Willow  Springs  road,  by  placing,  and  causing  to  be  placed,  in, 
upon  and  across  said  road,  a  fence  and  gate,"  etc. 

At  the  time  the  offense  is  alleged  to  have  been  committed  the 
law  in  force  was  Article  4389  of  the  Revised  Statutes,  which 
reads  as  follows:  "The  owner  or  owners  of  land  where  lines 
have  been  or  may  be  declared  public  highways,  and  also  any 
person  through  whose  land  a  third  class  roadway  runs,  shall 
have  the  right  to  erect  a  gate  or  gates  across  said  road  or  roads 
when  necessary,  said  gate  or  gates  to  be  not  less  than  ten  feet 
wide."  Defendant's  motion  to  quash  the  indictment  was  over- 
ruled. This  motion  was  based  upon  the  proposition,  as  stated  in 
appellant's  brief,  "that  an  indictment  charging  the  obstruction 
of  a  road  by  a  gate,  prior  to  the  Acts  of  the  Eighteenth  Legisla- 
ture, should  allege  that  the  road  obstructed  was  a  first  or  second 
class  road,  or,  if  a  third  class  road,  should  allege  that  the  party 
placing  the  gate  on  the  road  was  not  the  owner  of  the  land 
through  which  the  road  ran  at  the  place  the  gate  was  erected." 

The  indictment  was  in  conformity  with  the  provisions  of  the 
Penal  Code,  Article  405,  under  which  it  was  brought,  and  also  in 
conformity  with  approved  precedents  and  forms.  ( Willson's  Crim. 
Forms,  No.  280,  p.  131.)  Under  the  law  as  it  existed  when  the 
offense  was  committed,  it  was  matter  of  defense  to  show,  by 
proof,  that  the  road  was  third  class  and  was  only  obstructed  by 
a  gate,  which  the  owner  of  the  land  had  the  right  to  erect. 

But  we  are  of  opinion  that  the  evidence  is  insufficient  to  sup- 
port the  judgment  in  this  case.  A  jury  was  waived  and  the  case 
tried  by  the  judge.  He  states  that  the  allegation  of  an  obstruc- 
tion by  fence  was-  not  sustained  by  the  evidence,  but  that  he 
finds  defendant  guilty  of  obstructing  by  means  of  the  gates  he 
had  erected. 

Now,  it  appears  from  the  testimony  that  the  road  was  third 
class  and  that,  at  the  time  the  gates  were  erected,  appellant  had 
the  right  under  the  then  existing  law,  supra^  to  erect  said  gates. 
Subsequent  to  their  erection,  at  the  special  session  of  the  Eigh- 
teenth Legislature,  Article  4389  of  the  Revised  Statutes  was 
amended,  and  one  feature  of  the  amendment  was,  that  if  the 
owner  of  land  granted  to  the  county  a  right  of  way  for  a  third 
class  road  across  his  land,  free  of  costs,  he  should  have  the  right 
to  put  a  gate  across  the  road;  but  that  if  the  right  of  way  had 
been  condemned  and  paid  for,  the  county  commissioners'  court 
had  the  right  to  prevent  any  obstruction  of  the  road  by  a  gate. 
(Acts  18  Leg.,  rfp.  Sep.,  p.  23.)    After  the  passage  of  this  amend- 
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ment,  in  as  much  as  appellant  had  been  paid  for  the  right  of 
way  when  the  road  was  laid  out,  the  commissioners'  court  exer- 
cised the  authority  conferred  by  the  amendment  to  order  appel- 
lant to  remove  said  gates  as  being  obstructions  to  the  road. 
There  is  no  evidence  to  show  that  the  appellant  refused  to  re- 
move said  gates  after  receiving  notice  of  the  order  of  the  com- 
miissioners'  court.  The  judge  states  in  his  finding  that  such 
proof  was  made,  but  we  fail  to  find  it  in  the  statement  of  facts; 
and  one  of  the  grounds  stated  in  the  bill  of  exceptions  taken  to 
the  finding,  which  bill  is  approved  by  the  judge,  is,  **  that  when 
the  commissioners'  court  ordered  him  to  remove  them  (the 
gates)  he  did  so,  in  obedience  to  such  order."  If  this  be  true, 
then  h-e  is  not  guilty  of  a  wilful  obstruction. 

Because  the  evidence  does  not  sustain  the  conviction,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  April  17,  1886. 


[No.  3873.] 
Cal*1Harvey  v.  Thb  State. 

1.  ThATT— EvXDKiroE.— On  a  trial  for  theft  of  cattle,  the  State  offered  in 

evidence  the  recorded  braud  of  the  alleged  owner,  to  whieh  the  acensed 
objeeted,  beeause  the  indictment  charged  the  ottemne  to  have  been  oon- 
mitted  prior  to  the  record  of  the  brand.  Held^  that  the  brand  was 
admissible  in  support  of  the  allegation  of  ownership. 

2.  Practice— CdifTinuANCB.—I^BW  Trial  is  properly  refused  if  applied  for 

because  of  the  refusal  of  a  oontinnanoe  sought  for  the  purpose  of  ob- 
talning  testimony  not  probably  true. 

Appeal  from  the  District  Court  of  Baylor.  Tried  below  before 
the  Hon.  J.  V.  Cockrell. 

■ 

The  conviction  in  this  case  was  for  the  theft  of  one  head  of 
cattle,  the  property  of  Tom  Waggoner,  in  Baylor  county,  Texas, 
on  the  third  day  of  February,  1886.  The  penalty  assessed  against 
the  defendant  was  a  term  of  two  years  in  the  penitentiary. 

The  State  introduced  first  a  certified  copy  of  the  register  of 
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the  mark  aaod  brand  of  D.  Waggoner.  That  certified  copy 
showed  the  brand  to  be  the  letter  (j  on  the  left  side^  flank,  aad 
hip,  and  the  mark  to  be  a  crop  and  underbit  from  each  ear.  The 
said  mark  and  brand  were  registered  in  Wise  county,  Texas,  091 
the  sixth  day  of  February,  1883. 

Tom  Waggoner  was  the  first  witness  for  the  State.  He  testi- 
fied that  he  owned  a  half  interest  in  the  stock  of  cattle  branded 
with  a  reversed  (j  on  the  right  hip,  thigh,  and  flank.  He  had  the 
entire  control,  management,  and  care  of  the  cattle  so  branded. 
He  had  never  aujthorized  the  defendant  to  take  any  of  such  cattle. 
The  cattle  described,  numbering  about  fifty  thousand  head, 
ranged  in  Wichita,  Wilbarger,  and  Baylor  counties.  Wito^oes 
knew  bis  cattle  only  by  the  brand. 

Jacob  Kahn  testified,  for  the  State,  that  he  was  a  hide  and 
wool  merchant,  doing  business  in  the  town  of  Wichita  Falls. 
Witness  purchased  four  hides  from  the  defendant,  on  or  abovt 
February  5,  1886,  paying  the  defendant  ten  dollars  for  the^ame. 
Witness,  at  the  same  time,  bought  four  and  a  half  ''quarters" 
of  beef  from  the  defendant.  Defendant  executed  a  bill  of  sale 
to  the  witness  for  the  four  hides,  which  bill  of  sale  was  read  in 
evidence.  When  witness  pointed  out  to  Mr.  Board  four  hides  as 
those  purchased  from  the  defendant,  he  thought  he  pointed  them 
out  correctly,  but  he  has  since  been  in  some  doubt. 

OroBs-examined,  witness  stated  that  he  bought  the  hides  from 
defendant  between  eleven  o'clock  and  noon.  He  threw  them  on  the 
sidewalk  between  his  warehouse  and  a  blacksmith  shop,  where  he 
ieft  them  until  night.  He  took  them  into  his  warehouse  at  night, 
and  on  Saturday  morning  hung  them  up  on  the  oucside  of  the 
warehouse,  where  they  remained  until  Monday  morning.  Wit- 
ness did  not  know  the  marks  or  brands  on  the  hides,  nor  did  he 
observe  whether  or  not  the  tails  and  ears  were  intact  when  be 
bought  tioem.  Witness  could  not  swear  positively  to  any  of  tbe 
four  hides  except  a  small  brindle  one.  Witness  was  not  in  the 
liabit  of  keeping  the  hides  he  purchased  in  separate  lots.  He 
bought  other  hides  on  the  day  he  bought  the  four  referred  to 
iicmi  the  defendant.  He  knew  that  he  had  as  many  of  seven 
green  hides  on  the  night  of  that  day.  The  dry  and  green  hidos 
were  piled  separately.  Witness  was  satisfied  that  five  of  the 
•even  g^reen  hides  he  had  on  that  night  were  purchased  from 
defendant  and  Drew.  Witness  bought  four  hides  from  defend- 
ant and  three  from  Drew  on  that  day.  None  of  the  hides  bought 
from  defendant  and  Drew  were  '^ flint"  hides.     Three  of  the 
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hides  purchased  from  defendant  and  Drew  were  hung  up  on  one 
side  of  the  house,  and  four  on  the  other. 

A.  L.  Board,  sheriff  of  Baylor  county,  Texas,  testified  for  the 
State,  that  Mr.  Kahn  pointed  out  to  him  four  hides  which  he  said 
he  bought  from  the  defendant,  and  three  others  which  he  said  he 
bought  from  the  Drews.  One  of  the  hides  pointed  out  as  hav- 
ing been  bought  from  defendant  was  branded  with  a  horizontal 
H  on  the  hip  and  shoulder.  Another  was  a  blue  roan  hide 
branded  IIL  on  the  left  side.  Another  was  a  red  hide  branded 
with  a  reversed  q  on  the  hip,  thigh,  and  flank.  The  fourth, 
branded  as  the  third,  was  a  brown  and  white  pided  hide.  Two 
were  green  and  two  were  partially  dried  hides.  The  tails  had 
been  cut  from  each  of  ihe  hides,  and  the  ears  had  been  disfigured. 
When  pointed  out  to  witness  by  Kahn  and  Johnson,  three  of 
those  hides  lay  on  one  side  of  the  house  and  four  on  the  other. 
Two  of  the  four  lot,  and  one  of  the  three  lot  of  hides  pointed  out 
by  Kahn  were  in  the  (j  brand.  On  one  of  the  hides  the  q 
was  branded  in  but  one  place. 

A.  E.  Leston  testified,  for  the  State,  that  he  was  a  butcher  do- 
ing business  in  Wichita  Falls.  Defendant  came  to  witness's  shop 
on  or  about  February  5, 1886,  and  asked  if  witness  wanted  to  pur- 
chase any  beef.  Witness  replied  that  he  did,  and  asktd  defend- 
ant where  he  had  the  beef  he  proposed  to  sell.  Defendant  said 
that  it  would  presently  arrive  in  town  in  a  wagon.  He  then 
went  off.  Not  long  after  he  left,  other  parties  with  whom  wit- 
ness had  contracted,  brought  in  some  beef,  and  witness  bought 
theirs  instead  of  that  of  defendant.  Defendant  arrived  with  his 
beef  in  an  ox  wagon  while  witness  was  weighing  the  beef  which 
he  purchased.  Witness  observed  that  the  defendant's  beef  was 
very  poorly  dressed,  and  that  about  six  inches  of  brindle  hide 
was  left  on  the  foot  and  hock  of  one  quarter.  He  also  saw  a 
brindle  hide  in  the  wagon.  Witness  did  not  know  how  much 
beef  the  defendant  ha^  in  his  wagon. 

Jabe  Johnson  testified,  for  the  State,  that  he  worked  at  the 
butcher  shop  of  Mr.  Kahn,  in  Wichita  Falls,  in  February,  1886. 
On  or  about  the  fifth  day  of  that  month  witness  got  three  hides 
out  of  a  horse  wagon,  which  he  hung  on  the  east  side  of  the 
warehouse.  Witness  did  not  know  who  owned  the  horse  wagon. 
He  knew  that  the  defendant  was  driving  an  ox  wagon  on  that 
day,  and  that  he,  defendant,  removed  five  quarters  of  beef  from 
that  wagon  on  that  day.  On  the  same  day  the  witness  got  four 
hides  from  the  street  between  Kahn's  house  and  the  corner  of  a 
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neighboring  feed  store,  which  hides  he  hung  up  on  the  east  side 
of  the  warehouse.  He  did  not  know  who  brought  those  hides  to 
Wichita  Falls,  and  placed  them  on  the  ground  at  the  point  stated. 
Witness  pointed  out  the  hides  described  to  Mr.  Board  and  sheriff 
Davis. 

J.  H.  Bell  testified,  for  the  State,  that,  as  hide  inspector  of 
Wichita  county,  he  lived  at  Wichita  Falls.  On  February  8, 1880, 
witness  inspected  seven  hides  that  were  turned  over  to  him  by 
Mr.  Eahn.  Among  the  seven  were  two  branded  q  on  the  hip, 
thigh,  and  flank,  and  one  with  but  one  q  brand  on  it.  The 
Q  hides  were  fresh  or  green,  the  others  dryer  but  not 
thoroughly  dry.  The  ears  were  disfigured  on  each  of  the  several 
hides.  None  of  the  hides  were  in  the  brands  recited  in  the  bill  of 
sale  read  in  evidence  as  the  bill  of  sale  executed  to  Kahn  by  the 
defendant  as  **J.  Harvey."  Two  of  the  q  bides  were  in 
Waggoner's  brand.  The  hide  in  the  single  q  brand  was  so 
cut  that  witness  believed  if  It  was  originally  the  Waggoner 
bran<l  two  of  the  q's  would  have  gone  with  the  fragments  cut  off. 

The  State  next  introduced  in  evidence  a  certified  copy  from 
the  records  of  marks  and  brands  of  Baylor  county,  Texas,  show- 
iof(  the  registration  of  the  cattle  brand  of  Waggoner  &  Son  on 
the  tenth  day  of  March,  1886,  which  brand  was  a  reversed  q  on 
the  right  hip,  right  flank,  and  right  thigh.    The  State  closed. 

Bob  Hopper  was  the  first  witness  for  the  defendant.  He  testi- 
fied that  he  saw  the  defendant  kill  a  brindle  cow  in  Sam  Har- 
vey's pasture,  on  or  about  February  1,  1886.  Witness  did  not 
notice  the  animal's  mark  at  the  time  of  the  killing,  but  had 
since  examined  the  head,  which  was  still  in  Sam's  pasture,  and 
found  the  mark  to  be  a  split  in  the  left  ear  and  an  under  half 
crop  in  the  right  ear.  Defendant  took  the  beef  to  Wichita  Falls, 
starting  on  the  same  day,  and  occupying  three  or  four  days  on 
the  trip.     Witness  went  to  Wichita  Falls  with  the  defendant. 

Cross-examined,  witness  testified  that,  at  the  time  of  this  trial 
(March  13,  1886),  he  had  been  living  with  Sam  Harvey  about 
two  months.  Van  Smith  was  present  in  the  pasture  when  the 
defendant  killed  the  brindle  cow.  It  was  after  midday  when 
witness  and  defendant  started  to  Wichita  Falls  with  the  beef. 
The  parties  started  in  a  horse  wagon,  but  the  horses  balking 
they  returned  and  got  an  ox  team.  Of  the  beef  hides  taken  to 
the  Falls  by  the  defendant,  two  of  them  had  been  denuded  of 
flieears.  Witness  did  not  know  whether  the  ears  were  on  the 
other  hides  or  not.   There  were  two  beef  heads  in  Sam  Harvey's 
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pasture.  The  beef  to  which  one  of  the  heads  belonged,  the  de- 
fendant said,  was  one  he  killed  on  the  day  before  he  killed  the 
brindle  cow.  Defendant  had  two  beeves  in  the  wagon  when  he 
got  to  the  Falls.  He  sold  one  of  the  quarters,  and  left  the  other 
seven  at  Kahn's.  Two  of  the  hides  taken  b v  defendant  to  the  Falls 
were  dry  hides,  and  one  of  them  was  claimed  by  Sam  Harvey 
as  his.  Witness  did  not  know  what  brand  was  on  any  of  the 
hides.  Witness  was  present  when  the  beef  was  unloaded  at 
Kahn's  place.  The  two  green  hides  were  on  the  bottom  of  the 
wagon;  the  beef  was  on  top  of  the  green  hides,  and  the  two  dry 
hides  were  on  the  beef.  One  of  the  green  hides  was  blue  in 
color,  and  the  other  was  brindle.  Witness  had  been  at  Sam 
Harvey's  two  or  three  days  when  the  defendant  killed  the  brindle 
cow.  Van  Smith  and  witness  held  the  cow  with  a  rope,  and  de- 
fendant knocked  her  in  the  head  with  an  axe.  The  feet  were 
left  on  the  carcasses.  Witness  did  not  know  where  Sam  Harvey 
was  when  the  brindle  cow  was  killed.  Witness  knew  that  the 
two  green  hides  taken  by  the  defendant  to  the  Falls  came  from 
the  two  animals  killed  by  him  in  the  pasture.  The  ears  were 
not  on  the  hides  when  taken  to  the  Falls.  The  heads  were  still 
in  the  pasture,  where  the  animals  were  killed,  lying  about  three 
feet  apart.  Sam  Harvey  asked  witness  to  go  with  him  to  look 
at  the  heads  in  the  pasture,  and  the  witness  went  with  him. 
Witness  did  not  tell  Sam  Harvey  the  facts  to  which  he  was  go- 
ing to  testify  on  this  trial.  Sam  did  not  tell  witness  what,  if 
anything,  he  knew  about  the  killing  of  the  animals.  Witness 
had  never  talked  with  the  defendant,  nor  with  the  defendant's 
wife,  about  this  case.  Witness  was  present  when  the  hides 
were  put  in  the  wagon  to  be  taken  to  the  Falls,  but  did  not  help 
put  them  in.  The  animals,  both  being  cows,  were  killed  about 
two  hundred  yards  from  the  fence  and  from  the  public  road,  in 
Baylor  county,  Texas. 

Sam  Harvey,  the  defendant's  brother,  testified,  in  his  behalf, 
that  the  defendant  killed  two  beeves  in  his,  witness's  pasture, 
about  February  1,  1886.  Witness  had  seen  these  beeves  in  his 
pasture  several  times  before  they  were  killed.  Witness  sent  one 
hide  to  Wichita  Falls  by  the  defendant. 

Cross-examined,  the  witness  testified  that  he  did  not  see  any 
beef  in  defendant's  wagon  when  he  started  to  the  Falls,  but  was 
satisfied  that  the  wagon  contained  beef.  He  saw  that  the  wagon 
contained  some  hides,  and  knew  that  one  of  the  hides  was  his. 
Defendant  said  that  he  purchased  the  animals  which  he  slaugh- 
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teredo  but  the  witness  had  no  idea  from  whom  he  bought  them. 
None  of  the  hides  taken  to  Wichita  Falls  by  the  defendant  were 
branded  with  three  reversed  q's,  nor  with  a  P,  nor  with  an  in- 
clined  EL.  Witness  last  saw  the  heads  of  the  two  animals  killed, 
in  the  pasture,  about  two  days  before  this  trial.  One  of  his 
brothers  was  with  him.  Witness  did  not  think  that  he  ever 
asked  any  one  to  go  with  him  to  examine  those  heads.  He  and 
Hopper  went  through  the  pasture  once  to  see  after  some  cattle, 
and  passed  by  the  heads.  The  marks  on  the  blue  head  were  an 
underbit  in  each  ear.  The  brindle  head  was  marked  by  a  split 
in  one  oar  and  an  under  halfcrop  in  the  other.  Witness  had  no 
recollection  of  testifying  on  the  examining  trial  that  he  did  not 
know  anything  about  his  brother  killing  two  beeves  in  the  pas- 
ture. He  may  have  testified  on  that  trial  that  he  did  not  see  the 
animals  killed.  Witness  did  not  state  on  that  trial  that  one  of 
the  hides  taken  by  the  defendant  to  the  Falls  was  branded  with 
a  horizontal  H.  Bob  Hopper  and  Van  Smith  left  witness's  house 
with  the  defendant  when  the  latter  started  to  the  Falls. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Taylor  &  Ooss  filed  an  able  brief  and  argument  for  the  appel- 
lant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.    This  is  a  conviction  for  the  theft  of  cattle. 

The  prosecutor's  brand  was  recorded  in  the  clerk's  office  of 
Wilbarger  county,  on  the  tenth  day  of  March,  1886.  This  was 
after  the  theft  and  after  the  indictment  was  filed.  The  range  of 
the  prosecutor's  cattle,  consisting  of  about  fifty  thousand  head, 
was  in  Wichita,  Wilbarger,  and  Baylor  counties.  To  the  introduc- 
tion of  a  certified  copy  of  the  record  the  appellant  objected,  be- 
cause not  recorded  before  the  theft.  This  proposition  is  decided 
against  appellant  in  Priesmuth  v.  The  State,  1  Texas  Court  of 
Appeals,  480,  and  Spinks  v.  The  State,  8  Texas  Court  of  Ap- 
peals, 125. 

Viewed  m  the  light  of  the  evidence  adduced  on  the  trial,  there 
was  no  error  in  overruling  the  application  for  a  continuance. 
The  facts  expected  to  be  proved  by  the  absent  witness  are  not 
probably  true,  and  we  do  not  think  it  at  alljiprobable  that  if 
Smith  had  been  present  and  had  sworn  to  these  facts  that  the 
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result  would  have  been  different.  The  jury  would,  we  think, 
have  convicted  defendant  notwithstanding  these  facts. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

AJfirtned. 

Opinion  delivered  April  22, 1886. 


[No.  3870.] 
Tom  Payne  v.  The  State. 

1.  BaROLARY— Charge  of  the  Court.— See  the  opinion  for  a  special 
charge  of  the  court  in  a  trial  for  barglary,  Tield  properly  refased,  as  being 
upon  the  weight  of  evidence,  however  correct  as  a  legal  proposition. 

2.  Same. — The  defense,  in  a  trial  for  burglary,  requested  the  trial  court  to 
charge  as  follows:  **If  you  believe  from  the  evidence  that  the  defend- 
ant, when  found  in  possession  of  the  clothes,  failed  to  give  a  reasonable 
account  of  his  possession,  then  you  may  take  tbe^e  facts  into  considera- 
tion with  all  the  other  facts  and  circumstances  in  evidence,  to  enable  yoa 
to  determine  whether  the  defendant  is  guilty  of  burglary  as  charged." 
Held^  that  the  charge  was  properly  refused,  because  the  fact  of  the  de- 
fendant's recent  possession  of  the  stolen  articles  was  evidence  competent 
to  be  considered  in  connection  with  the  other  facts  proved,  whether  the 
defendant  gave  a  reasonable  or  unreasonable,  or  no  explanation  of  his 
possession. 

8.  Same—Fact— Case.— See  the  statement  of  the  cajse  for  evidence  Tield 
sufficient  to  support  a  conviction  for  burglary. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  before 
the  Hon.  D.  H.  Scott. 

The  conviction  in  this  case  was  for  the  burglary  of  the  house 
of  one  J.  M.  Phillips,  in  Fannin  county,  Texas,  on  the  twenty- 
seventh  day  of  January,  1886.  A  term  of  two  years  in  the  pen- 
itentiary was  the  penalty  assessed  by  the  jury. 

J.  M.  Phillips  was  the  first  witness  for  the  State.  He  testified 
that  he  lived  in  Fannin  county,  Texas,  about  ten  miles  south  of 
Bonham,  on  the  Bonham  and  Greenville  road.  No  one  lived 
with  the  witness  but  his  son  John.  They  occupied  a  log  house 
about  sixteen  feet  square,  to  which  there  was  but  one  door,  the 
same  being  on  the  south  side.    Between  n  ine  and  ten  o'clock  on 
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the  morning  of  January  26,  1886,  the  witness  left  home  to  go  to 
the  house  of  a  neighbor  on  some  business.  He  left  his  little  son 
John  at  the  house.  At  a  point  about  three  hundred  yards  north 
of  his  house  the  witness  heard  some  one  in  the  brush,  and  think- 
ing such  person  must  be  one  .of  his  neighbors,  he  called  to  him. 
A  voice  responded:  "You  are  mistaken."  Witness  thought  he 
recognized  the  voice,  and  asked:  ''Is  that  you,  John?"  The 
voice  replied:  "No;  you  don't  know  me."  Witness  then  caught 
sight  of  a  colored  boy,  the  defendant,  and  asked  him  what  he 
was  doing  there.  He  said  that  he  was  scratching  in  a  rat's  nest 
for  pecans,  which,  in  fact,  he  seemed  to  be  doing.  Witness 
continued  his  journey,  leaving  the  defendant,  whom  he  identi- 
fies as  the  colored  boy  described,  scratching  at  the  rat's  nBst,«  a 
short  distance  off  the  road.  Witness  got  back  home  about  noon, 
and  found  his  little  son  at  the  house.  He  then  missed  a  suit  of 
clothes  for  which  he  had  paid  eighteen  or  twenty  dollars  some 
twelve  months  before.  Witness  at  once  started  in  pursuit  of  the 
burglar,  traveling  south  over  the  Bonham  and  Greenville  road. 
He  was  informed  bv  a  ladv  at  a  house  about  tbree  miles  distant 
from  his  house,  that  a  colored  boy  with  some  clothing  in  his 
arms  passed  her  house  on  that  morning.  Mr.  Taylor,  who  lived 
four  miles  beyond  the  lady's  house,  told  witness  that  a  colored 
boy,  with  some  clothing  hanging  across  his  arm,  passed  his 
house  a  short  time  before.  Mr.  Taylor  joined  the  witness  in  the 
pursuit.  The  road  forked  at  a  point  about  three  miles  beyond 
Taylor's  house,  and  came  together  again  near  a  creek  some  dis- 
tance further  on.  Witness  took  one  of  these  roads  and  Mr. 
Taylor  the  other.  Witness  traveled  as  far  as  the  creek,  and 
back  over  the  road  taken  by  Mr.  Taylor,  and  found  Mr.  Taylor 
with  the  defendant  and  the  clothine:  in  custody.  Taylor  turned 
the  defendant  and  the  clothing  over  to  witness,  and  continued 
his  way  toward  Greenville.  Witness,  with  the  defendant,  re- 
turned to  his  home.  On  the  way  back  witness  asked  defendant 
how  he  came  in  possession  of  the  clothes.  He  told  witness  that 
he  traded  for  them  with  a  colored  boy  who  overtook  him  on  the 
road.  He  said  that  he  gave  the  colored  boy  seventy-five  cents 
and  a  pocket  knife  for  the  clothing.  He  told  witness  that  his 
father  lived  at  or  near  Greenville;  that  he,  defendant,  had 
been  at  work  for  several  months  on  a  railway  section  near 
Bonham,  and  that  he  was  on  his  way  to  his  father's  house.  He 
icave  his  name  as  Tom  Payne.  He  was  unable  to  point  out  the 
place  where  he  made  the  trade  for  the  clothes.     Witness  kept 
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the  defendant  at  his  house  all  night,  and  took  him  to  Bonhaxxi  on 
the  next  morning.     No  one  had  the  consent  of  the  witness  to 
enter  his  house  and  take  the  clothing.     Witness  searched  the 
defendant  but  found  only  a  few  small  trinkets  and  some  bread  s 
crumbs  in  his  pockets. 

Dan  Taylor  testified,  for  the  State,  that  he  lived  on  the  Bon- 
ham  and  Greenville  road.  The  defendant,  with  some  clothing 
across  his  arm,  passed  witness's  house  on  the  evening  of  January 
26,  1886.  Mr.  Phillips  came  by  shortly  afterwards,  and  asked 
witness  to  join  him  in  the  pursuit,  which  witness  did.  He  and 
Phillips  separated  at  the  forks  of  the  road,  taking  different 
roads.  Witness  caught  sight  of  the  defendant  just  before  he 
got  to  the  creek.  He  was  then  walking  slowly  along  the  road. 
He  looked  back  at  the  witness  twice.  Witness  overhauled  him 
just  as  he  was  starting  to  cross  the  creek  on  a  log.  By  a  misstep 
he  slipped  off  the  log  into  the  mud  and  dropped  the  clothing. 
Witness  asked  defendant  **  what  he  had  there?"  He  replied  that 
he  had  ''some  clothes."  Witness  told  him  to  hand  the  clothes 
to  him,  which  he  did.  Witness  examined  the  clothing,  but 
found  nothing  in  them.  He  searched  defendant,  but  found 
notning  on  his  person.  He  made  to  the  witness  the  same  state- 
ment about  his  purchase  of  the  clothes  that  he  made  to  Phillips, 
and  the  same  statement  concerning  his  recent  employment  on 
the  railroad  and  his  then  destination. 

John  Phillips,  the  nine  year  old  son  of  the  prosecuting  wit- 
ness, testified,  for  the  State,  that  he  left  home  about  thirty  min- 
utes after  his  father  did,  on  the  morning  of  the  burglary.  He 
closed  the  one  door  of  the  house  when  he  left,  by  propping  it 
with  a  board,  which  was  the  way  in  which  it  was  usually  closed. 
The  clothing  recovered  from  the  defendant  was  hanging  up  in 
the  house  when  the  witness  left.  Witness  returned  home  be- 
tween eleven  and  twelve  o'clock,  and  found  the  door  of  the  house 
open.  He  stepped  off  from  the  house,  about  forty  yards,  to  stone 
some  birds,  and  found  his  father's  vest  lying  on  the  ground. 
When  he  took  the  vest  back  to  the  house  he  discovered  that  the 
coat  and  pants  were  gone.  His  father  soon  returned,  and  left 
again  in  pursuit  of  the  burgiar.  He  returned  that  night  with 
the  defendemt  and  the  missing  clothes.  When  the  witness  left 
the  house  on  that  morning  he  left  some  bread  in  it.  The  bread 
was  gone  when  he  returned.  Witness  was  positive  that  he  shut 
the  door  when  he  left  home  on  that  morning,  and  knew  that  the 
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coat  and  pants  recovered  from  the  defendant  were  then  in  the 
house.    The  State  closed. 

Charles  D.  Qrace,  the  defendant's  first  witness,  testified  that 
he  knew,  as  a  fact,  that  the  defendant,  for  some  time  before  the 
alleged  burglary,  was  in  the  employ  of  the  railway  company  on 
one  of  its  sections  near  Bonham.  Witness  acted  as  his  attorney 
in  the  collection  of  his  wages^ 

Ned  Payne  testified,  for  the  defense,  that  the  defendant  was 
his  son,  and  for  fome  months  before  the  alleged  burglary  was  at 
work  on  a  railroad  section  near  Bonham.  Witness  lived  near 
Greenville,  in  Hunt  county. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

J.  C.  Baldwin  and  Taylor  &  Galloway ,  for  the  appellant. 

J.  H,  BurtSy  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.    This  i*  a  conviction  for  burglary. 

In  answer  to  the  first  error  assigned,  it  is  sufficient  to  say  that 
the  court  charged  all  the  law  of  burglary,  the  indictment  charg- 
ing burglary  in  the  day  time.  There  was  no  exception  reserved 
to  the  charge,  and  th^  court  applied  the  law  to  the  case  pre- 
sented in  the  indictment,  and  by  the  evidence  in  another  part 
of  the  charge.  There  being  no  error  apparent,  for  this  reason 
the  judgment  will  not  be  reversed. 

When  found  in  possession  of  the  goods  (clothing),  which  was 
on  the  same  day  of  the  burglary,  the  defendant  stated  that  he 
had  been  working  for  several  months  on  the  railroad  section  at 
Bonham;  that  he  was  at  the  time  en  route  from  Bonham  to  his 
father's  home  near  Greenville,  when  a  colored  boy  overtook  him 
and  proposed  to  sell  him  the  clothing;  that  he  bought  the  cloth- 
ing, paying  therefor  seventy-five  cents  and  a  pocket  knife. 
From  the  testimony  of  other  witnesses  it  appears  that,  in  fact, 
the  defendant  had,  as  he  stated,  been  at  work  at  Bonham  for 
the  road,  and  that  his  father  did  live  near  Greenville;  that  the 
defendant  was  on  the  public  road  leading  from  Bonham  to 
Greenville,  going  in  the  direction  of  Greenville;  that  the  house 
was  entered  in  the  day  time;  that  defendant,  if  he  was  the  bur- 
glar, continued  to  travel  the  public  road  to  Greenville,  and  was 
overtaken  while  leisurely  walking  along  said  road  with  the 
clothes  on  his  arm. 
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Under  the  above  state  of  facts  the  counsel  for  defendant  re- 
quested the  court  to  give  to  the  jury  this  charge:  "The  posses- 
sion of  stolen  goods  without  other  evidence  of  guilt  is  not  suf- 
ficient to  convict,"  etc.  The  court  did  right  in  refusing  this 
charge.  If  there  was  no  other  evidence  save  naked  possession, 
the  court  should  have  granted  a  new  trial,  but  this  charge  would 
have  been  upon  the  weight  of  the  evidence. 

The  defendant  also  requested  the  court  to  charge  the  jury  that 
"if  you  believe  from  the  evidence  that  defendant,  when  found 
in  possession  of  the  clothes,  failed  to  give  a  reasonable  account 
of  his  possession,  then  you  may  take  these  facts  into  considera- 
tion, with  all  the  other  facts  and  circumstances  in  evidence,  to 
enable  you  to  determine  whether  the  defendant  is  guilty  of  bur- 
glary as  charged."  This  charge  was  correctly  refused,  for, 
whether  defendant  gave  a  reasonable  or  unreasonable  account 
of  his  possession,  or  whether  defendant  failed  to  give  any  ac- 
count of  his  possession  at  all,  still,  the  fact  of  his  being  in  recent 
possession  of  the  goods  could  and  should  have  been  considered 
by  the  jury  with  all  the  other  evidence  in  the  case. 

The  other  error  assigned  is,  that  the  verdict  is  not  supported 
by  the  evidence.  We  think  otherwise.  If  the  jury  believed  the 
explanation  made  by  defendant,  they -certainly  would  have  ac- 
quitted him.  But  is  the  explanation  reasonable?  For  a  coat 
and  pants  worth  about  fifteen  dollars,  he  paid  seventy-five  cents 
and  a  pocket  knife!  The  purchase  was  from  a  negro  boy,  his 
name  not  ascertained  by  defendant.  Now,  under  these  circum- 
stances the  jury  came  to  the  conclusion  that  this  was  not  true, 
and  that  he  stole  the  goods. 

There  was  another  fact  in  the  case  tending  to  convict.  Some 
bread  was  taken  at  the  time  of  the  burglary,  and  crumbd  of 
bread  were  found  in  defendant's  pocket,  with  no  attempt  at  ex- 
planation on  his  part.  Taking  all  the  facts  together,  we  can  not 
say  that  the  verdict  is  not  supported  by  that  evidence. 

The  judgment  is  affirmed. 

Affirmed. 

Opinion  delivered  April  22,  1886. 
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[No.  3842.] 

V.  G.  James  v.  The  State. 

"LocAii  Option"  LA.W. — The  **  local  option'Maw  reqaires  that  the  clerk  of 
the  county  court  shall  post,  or  cause  to  be  posted,  at  least  five  copies  of 
the  order  for  an  election  to  prohibit  the  tale  of  intoxicating  liquors  un- 
der the  said  law,  at  different  public  places  in  the  locality  to  be  affected, 
for  at  least  twenty  days  before  the  day  of  election.  In  the  absence  of 
proof  to  the  contrary  the  presumption  would  obtain  that  the  clerk  com- 
pletely discharged  the  duty  thus  imposed  upon  him.  Such  presumption, 
however,  is  overcome  by  proof  that  the  clerk  placed  the  said  copies  '  *  in 
the  hands  of  good  men  to  be  posted  up."  The  delivery  of  the  copies  to 
**  good  men^'  is  not  a  posting  of  the  same  within  the  meaning  of  the  law, 
nor  can  the  courts  presume  that  '^  good  men"  posted  notices  when  they 
were  under  no  legal  obligation  to  do  so. 

Appeal  from  the  County  Court  of  Lamar.  Tried  below  be- 
fore the  Hon.  M.  J.  Hathaway,  County  Judge. 

The  conviction  in  this  case  was  for  the  violation  of  the  local 
option  law.  The  penalty  imposed  by  the  verdict  was  a  fine  of 
two  hundred  dollars. 

D.  K.  Fooshee,  and  Hodges  &  Allen,  for  the  appellant. 

J,  H.  BurtSj  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  violating:  the  local  op- 
tion law. 

There  is  but  one  question  we  desire  to  discuss.  The  law  re- 
quires that  the  clerk  shall  post,  or  cause  to  be  posted,  at  least  five 
copies  of  the  order  for  the  election  at  different  public  places  in 
each  county,  justice's  precinct,  town  or  city,  in  which  such  elec- 
tion shall  be  held,  for  at  least  twenty  days  prior  to  the  day  of 
election. 

Nothing  appearing  to  the  contrary,  we  will  presume  that  the 
clerk  did  his  duty  and  posted  or  caused  to  be  posted  these  notices 
as  the  law  directs.  But  this  presumption  obtains  in  the  absence 
of  proof  to  the  contrary.  In  this  case  the  clerk  did  not  post  the 
notices,  but  the  evidence  shows  that  he  issued  them  and  placed 
them  in  the  hands  of  **good  men"  to  be  posted  up.    There  is  no 
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evidence  showing  that  in  fact  they  were  posted.  The  question 
is,  can  we  presume  that  these  "good  men"  posted  the  notices? 
The  law  did  not  make  it  their  duty,  and  hence  there  is  no  ground 
upon  which  to  base  the  presumption  that  they  in  fact  did  post 
the  notices. 

In  the  absence  of  proof  to  the  contrary,  we  would  presume 
that  the  clerk  obeyed  the  law — performed  his  official  duty — ^but 
when  the  proof  shows  that  he  did  not,  we  know  of  no  rule  of 
Law  authorizing  us,  or  the  court  below,  to  presume  that  persons 
resting  under  no  legal  obligation  to  do  a  thing  did  actually  per- 
form the  act. 

For  the  reason  above  given  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  April  22,  1886. 


[No.  3901.] 
Ex  Parte  James  Pate. 

Habeas  Corpus— Case  Approved.— Note  the  approval  of  the  rule  laid 
down  in  Fuller  and  Wimberly's  case,  19  Texas  Court  of  Appeals,  241,  to 
the  effect  that  **  the  writ  of  habeas  corpus  will  not,  under  the  law  of 
this  State,  be  awarded  when  the  application  therefor  shows  that  the  ap- 
plicant is  restrained  of  his  liberty  by  a  sheriff,  acting  under  a  commit- 
ment issued  by  the  district  court  after  trial  and  judgment  of  oonviotion 
for  a  felony."  In  this  case  the  exhibits,  which  were  made  part  of  the  ap- 
plication for  the  writ,  show  that  the  accused  had  been  tried  and  convicted 
in  the  district  court  of  Parker  county,  for  cattle  theft.  The  sheriff's 
return  showed  that  he  held  the  applicant  by  virtue  of  the  said  judgment 
of  conviction.  The  evidence  sustaining  the  sheriff's  return,  the  trial 
court  refused  the  relief  prayed  for,  and  remanded  the  applieaat  to  oas- 
tody.  Held,  that,  under  the  rule  announced,  the  trial  judge  ooold,  in 
the  first  instance,  have  refused  the  writ,  but,  having  awarded  it  and 
refused  the  relief  it  does  not  devolve  upon  this  court  to  pass  upon  the 
validity  of  his  action,  and  the  judgment  is  therefore  affirmed. 

Habeas  Corpus  on  appeal  from  the  District  Court  of  Tarrant. 
Tried  belov^  before  the  Hon.  R.  E.  Beckham. 
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McCall  &  McCall,  for  the  applicant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presimng  Judge.  The  exhibits  which  were  made  a 
part  of  the  appellant's  application  for  the  writ  of  habeas  corpus 
show  that  he  had  been  tried  and  convicted  in  the  district  court 
of  Parker  county,  of  the  crime  of  theft  of  cattle.  The  sheriflPs 
return  showing  that  he  held  him  in  custody  by  virtue  of  such 
judgment  of  conviction,  and  the  evidence  fully  sustaining  such 
return,  the  court  refused  to  discharge  him,  but  remanded  him 
back  into  custody,  and  he  appeals  to  this  court. 

In  the  case  of  Ex  parte  Fuller  and  Wimberly,  19  Texas  Court 
of  Appeals,  241,  the  rule  announced  by  our  Supreme  Court  in 
Ex  parte  Ezell,  40  Texas,  451,  was  adopted.  That  rule  is  as  fol- 
lows: *'When  the  application  for  the  writ  of  habeas  corpus 
shows  that  the  applicant  is  restrained  of  his  liberty  by  a  sheriff, 
acting  under  a  commitment  issued  by  a  district  court  after  trial 
and  judgment  of  conviction  for  a  felony,  the  writ  will  not  be 
awarded."  Under  this  rule  the  court  below  would  have  been 
fully  justified  in  refusing  to  grant  the  writ  in  the  first  instance. 
Having,  however,  granted  it  when  the  party  was  not  entitled  to 
it,  and  having  refused  to  discharge  him  from  custody,  we  do  not 
feel  called  upon  to  inquire  into  the  validity  of  the  action,  but 
affirm  the  judgment. 

Affirmed. 

Opinion  delivered  April  22,  1886. 


[No.  3898.] 
James  Pate  v.  The  State. 

1.  Bbntbncb — Appbal.— TJDder  the  law  in  force  prior  to  the  adt  of  1879,  the 
trial  eoart  was  Dot  permitted  to  pass  sentence  upon  a  person  convicted 
of  a  felony,  pendiii^  his  appeal.  On  the  contrary,  the  statute  (Paso. 
Dig.,  Art.  8148)  expressly  inhibited  and  suspended  sentence  until  the 
decision  of  the  appellate  court  was  received  by  the  trial  court 


81      86 


192  21  Texas  Court  of  Appeals.  [Austin 


Syllabus. 


2.  Same— Escape. —Under  the  law  in  force  prior  to  said  article  the  rale  ob- 
tained that  if  a  party  convicted  appealed,  and  escaped  before  sentence, 
and  the  appeal  was  dismissed,  he  would  not  be,  apon  his  subsequent  ap- 
prehension, entitled  to  another  appeal. 

8.  Same.— fiut  the  practice  now  in  force  is  that  laid  down  in  Article  7d4  of 
the  Code  of  Criminal  Procedure,  which  provides  as  follows:  ''  When  an 
appeal  is  taken  in  cases  of  felony  where  a  verdict  prescribes  the  death 
penalty,  sentence  shall  not  be  pronounced,  but  shall  be  suspended  until 
the  decision  of  the  Court  of  Appeals  hfis  been  received.  In  all  other 
oases  of  felony,  sentence  shall  be  pronounced  before  the  appeal  is  taken; 
and,  upon  the  affirmance  of  the  judgment  by  the  Court  of  Appeals,  the 
clerk  thereof  shall  at  once  transmit  the  mandate  of  the  court  to  the  clerk 
of  the  court  from  which  the  appeal  was  taken,  there  duly  to  be  recorded 
in  the  minute  book  of  said  court,  and  a  certified  copy  of  this  record,  un- 
der the  seal  of  the  court,  shall  be  suflOlcient  authority  to  authorize  and 
require  the  sheriff  to  execute  the  sentence  without  further  delay.*'  Un- 
der this  act,  this  court  can  not  entertain  jurisdiction  of  a  non-capital 
felony  case  in  which  sentence  has  not  been  passed  in  the  trial  court. 

4.  Saue— Case  Stated.— In  1874  the  appellant  was  indicted  for  cattle  theft 

In  October,  1875,  he  was  tried  and  convicted,  but  sentence  was  not  passed 
upon  him.  From  that  judgment  he  appealed  to  the  Supreme  Court, 
which  court,  upon  the  organization  of  this  court  in  1876,  transferred  the 
appeal  to  this  court.  Pending  the  appeal  in  this  court  the  appellant 
escaped  from  custody,  and  his  appeal  was  dismissed.  Appellant  was  not 
re-arrested  until  a  few  weeks  prior  to  the  February  term,  1886,  of  the 
trial  court.  Meanwhile  the  trial  court  house  was  destroyed  by  fire,  and 
all  of  the  papers  and  records  in  this  cause,  save  the  oourt^s  minute  book, 
were  consumed.  The  minute  book  contains  no  copy  of  the  indictment 
upon  which  the  defendant  was  tried,  nor  does  it  contain  an  entry  of  any 
plea  interposed  by  or  for  him  prior  to  his  trial.  It  contains  the  judgment 
rendered  on  October  19,  1875,  but  that  judgment  fails  to  recite  that  the 
defendant  pleaded  to  the  indictment,  or  that  a  plea  was  entered  for  him. 
At  the  February  term,  1886,  the  trial  court  pronounced  sentence  upon 
the  judgment  rendered  in  1875,  and  defendant  appeals.  The  State  moves 
this  court  to  dismiss  the  appeal  because,  first,  this  court  has  no  Jurisdic- 
tion; second,  because,  by  abandoning  his  former  appeal,  the  appellant 
ousted  this  court  of  jurisdiction,  as  provided  by  Article  845  of  the  Code 
of  Criminal  Procedure;  and,  third,  because  by  reason  of  his  escape  the 
appellant  has  exhausted  his  right  of  appeal.  Held,  that  the  motion  must 
be  overruled.  The  defendant's  first  appeal  was  not  prosecuted  under  the 
provisions  of  the  act  of  1879,  and  there  was  no  sentence  from  which  the 
appeal  could  be  prosecuted  until  the  same  was  entered  at  the  February 
term,  1886.  After  the  passage  of  the  act  of  1879,  no  sentence  having 
passed,  the  case  was  si  ill  pending  in  the  trial  court,  and  the  defendant's 
right  of  appeal  attached  only  when  sentence  should  be  passed.  See  the 
opinion  in  extenso  on  the  whole  question. 

5.  Same. — When  arraigned  for  sentence  at  the  February  term,  1886,  of  the 

trial  court,  the  defendant  objected  that,  in  the  absence  of  any  indictment 
charging  him  with  an  offense,  no  sentence  could  be  legally  passed  upon 
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htm.  To  thid  objection  it  is  urged  that  it  doee  not  oome  within  the  par- 
view  of  the  Statute  (Art.  799  Code  Grim.  Proe.)t  which  enumerates  the 
only  reasons  which  may  be  interposed  against  sentence.  But  Tisld,  that 
the  defendant's  right  to  interpose  such  defense  is  derived  from  the  higfier 
authority  of  the  Constitution,  which  declares  that  ''no  person  shall  b^ 
held  to  answer  for  a  criminal  offense,  unless  on  an  indictment  of  «  grand 
Jury,  except  in  misdemeanor  cases.'' 

6l  Trahsgript— Indictmbitt— Cask  Afprovbd.—To  sustain  a  felony  con« 
vietion,  on  appeal,  it  is  indispensable  that  the  transcript  bring  up  the 
original  indictment  against  the  appellant,  or,  if  that  has  been  lost,  a  sub- 
stitute indictment  supplied  in  the'  manner  prescribed  by  law.  Note  the 
approval^  upon  the  same  question,  of  BeardalPs  case,  4  Texas  Court'  of 
Appeals,  6&1. 

7.  Practicb — PiiBA. — It  is  essential  to  the  sufficiency  of  a  oonvioiion  that 
the  defendant  pleaded  to  the  indictment,  or  that  the  plea  of  not  guilty 
was  entered  for  him,  which  fact,  on  appeal,  must  appear  in  the  final  judg- 
ment brought  up  with  the  record. 

Appeal  from  the  District  Court  of  Parker.  Tried  below  before 
the  Hon.  R.  E.  Beckham. 

The  opinion  states  succinctly,  but  amply  and  clearly,  thef  pro- 
ceedings in  the  court  below,  from  which  this  appeal  is  prosecuted. 

McCall  &  McCall,  for  the  appellant. 

J.  H.  Burts^  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  This  record  fails  to  show  the  indict- 
ment, or  a  certified  copy  of  the  indictment,  upon  which  defend* 
ant  was  tried  and  convicted. 

As  gathered  from  the  record  the  facts  of  the  case  are  briefly 
these:  Appellant  was  indicted  in  1874  for  theft  of  cattle.  On  the 
nineteenth  of  October,  1875,  he  was  tried  and  convicted;  the  ver- 
dict and  judgment  assessing  his  punishment  at  two  years  con- 
finement in  the  penitentiary.  From  this  judgment  he  appealed 
to  the  Supreme  Court,  and  the  appeal  was  transferred  from  that 
to  this  court,  after  this  court  was  organized.  Pending  the  appeal 
in  this  court  the  appellant  made  his  escape  from  custody,  and 
his  appeal  was  dismissed  upon  the  motion  of  the  Assistant  Attor- 
ney Gteneral  on  account  of  said  escape.  Under  the  law,  as  in 
force  at  the  time  his  appeal  was  taken  to  the  Supreme  Court,  it 
was  not  required,  nor  allowed,  that  the  lower  court  should  pass 
sentence  upon  a  party  convicted  of  felony  as  a  prerequisite  or 
condition  precedent  to  the  appeal;  on  the  contrary,  such  sentence 
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was  expressly  inhibited  and  suspended  until  the  decision  of  the 
Supreme  Court  had  been  received  by  the  lower  court.  (Paso. 
Dig.,  Art.  3148;  Bozier  v.  The  State,  5  Texas  Ct.  App.,  221;  Smith 
V.  The  State,  41  Texas,  352.) 

Under  the  law  as  it  then  existed,  it  was  further  held  that  if  a 
party  convicted  appealed  and  escaped  before  sentence,  and  the 
appeal  had  been  dismissed,  upon  his  subsequent  apprehension 
and  sentence  he  would  not  be  entitled  again  to  appeal.  (Brown 
V.  The  State,  5  Texas  Ct.  App.,  646.) 

But  the  rules  of  practice  and  procedure  were  entirely  changed 
by  the  Act  of  1879,  which  provides  that,  **When  an  appeal  is 
taken  in  cases  of  felony  where  the  verdict  prescribes  the  death 
penalty,  sentence  shall  not  be  pronounced,  but  shall  be  sus- 
pended until  the  decision  of  the  Court  of  Appeals  has  been  re- 
ceived. In  all  other  cases  of  felony,  sentence  shall  be  pronounced 
before  the  appeal  is  taken,'*  etc.  (Code  Crim.  Proc,  Art.  794.) 
Under  this  last  act  it  has  been  held  that  the  court  will  not  enter- 
tain jurisdiction  of  a  non-  capital  felony  case,  wherein  sentence 
has  not  been  pronounced  in  the  court  below.  (Hart  v.  The  State, 
14  Texas  Ct.  App.,  323;  Walters  v.  The  State,  18  Texas  Ct. 
App.,  8.) 

After  his  escape  the  appellant  continued  a  fugitive  until  he 
was  again  arrested,  a  few  weeks  prior  to  the  February  term,  1886, 
of  the  district  court.  Meanwhile,  during  his  escape,  the  court 
house  of  Parker  county  was  destroyed  by  fire,  with  all  the  paperi 
and  records  in  the  cause,  except  the  minute  book  of  the  court. 
This  minute  book  contains  no  copy  of  the  indictment  upon  which 
the  defendant  was  tried;  it  contains  no  entry  of  any  plea  made 
by  defendant  prior  to  the  trial.  It  does  contain  the  judgment 
which  was  rendered  on  the  nineteenth  of  October,  1875,  but  that 
judgment  fails  to  recite  the  fact  that  the  defendant  ever  entered 
a  plea  in  said  cause. 

At  the  February  term,  1886,  amongst  other  proceedings  in  the 
case,  the  district  attorney  moved  the  court  to  pass  sentence  upon 
the  defendant  in  conformity  with  the  verdict  and  judgment  ren- 
dered against  him  on  October  19,  1875.  Defendant  objected  be- 
cause there  was  no  indictment  on  file  in  the  lower  court,  nor  any 
substitute  of  any  indictment,  charging  defendant  with  any  of- 
fense whatever,  and  that,  therefore,  no  sentence  could  lawfully 
be  passed  upon  him.  His  objection  was  overruled,  sentence  was 
pronounced,  and  the  defendant  again  presents  this,  his  appeal 
from  the  sentence. 
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A  motion  is  now  made  by  the  Assistant  Attorney  General  to 
dismiss  this  appeal,  based  upon  three  grounds,  viz: 

'^1.  This  court  has  no  jurisdiction  to  hear  and  determine  the 
same. 

'^2.  Appellant  has  had  one  appeal  in  this  cause  and  abandoned 
the  same  by  escaping  from  custody,  and  hence,  by  the  provisions 
of  Article  845,  Code  Criminal  Procedure,  jurisdiction  of  this 
court  can  no  longer  attach  in  the  case. 

*'3.  Appellant,  by  abandoning  his  first  appeal  in  this  cause, 
and  remaining  a  fugitive  from  justice  for  years,  has  exhausted 
his  remedy  by  appeal  in  this  cause." 

Appellant,  on  the  other  hand,  contends:  first,  that  the  judg- 
ment, rendered  on  the  nineteenth  day  of  October,  1875,  is  a  null- 
ity because  it  is  not  made  to  appear  by  the  record,  or  by  said 
judgment,  that  any  plea  had  ever  been  interposed  by  defendant, 
or  that  any  issue  was  ever  submitted  for  trial  in  said  case;  sec- 
ond, that  no  sentence  could  be  legally  pronounced  against  him, 
without  there  being,  at  the  time,  in  the  court  an  indictment 
authorizing  the  infliction  of  punishment  upon  him. 

Had  the  appellant's  first  appeal  been  prosecuted  under  the 
provisions  of  the  act  of  1879  (Code  Crim.  Proc,  Art.  794),  then, 
indeed,  this  motion  of  the  Assistant  Attorney  General  would 
doubtless  have  been  maintainable  under  the  decision  in  the  case 
of  Brown  v.  The  State,  5  Texas  Court  of  Appeals,  546,  supra. 
But,  as  before  stated,  the  appellant  had  not  been  sentenced  when 
the  appeal  was  taken,  and,  notwithstanding  all  previous  pro- 
ceedings had  in  the  case,  and  notwitstanding  said  appeal,  it  was 
still  absolutely  essential  that  he  should  be  sentenced  before  the 
judgment  could  be  carried  into  effect,  and  he  be  legally  incarcer- 
ated in  the  penitentiary  by  virtue  thereof.  In  reference  to  this 
sentence,  in  so  far  as  his  right  of  appeal  was  concerned,  the  law 
had  been  changed,  and  with  the  change  the  sentence  had  become 
a  pre-requisite  or  condition  precedent  to  his  right  of  appeal.  He 
had  never  appealed  from  a  sentence,  and  such  a  right  was 
clearly  given,  even  though  the  judgment  upon  which  the  sen- 
tence was  pronounced  had  been  rendered  before  the  law  was 
amended. 

It  is  a  general  rule  with  regard  to  trials,  and  the  proceedings 
on  trials  in  courts,  that  the  law  existing  at  the  time  of  the  trial, 
or  time  of  the  proposed  proceedings,  is  to  furnish  the  rule  by 
which  it  is  to  be  governed.  Appellant's  previous  appeal  did  not, 
and  could  not,  exhaust  a  remedy  which  did  not,  and  could  not; 
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have  es:l8ted  at  the  time  it  was  taken,  to- wit,  an  appeal  from  the 
sentence.  After  the  passage  of  the  act  of  1879,  no  sentence 
having  been  passed,  the  case  was  one  still  pending  in  the  lower 
court  until  that  important  step  should  be  taken.  When  it  was 
sought  to  inflict  the  punishment  by  sentence,  then,  under  the 
law,  defendant- had  the  right  of  appeal  upon  the  whole  case. 
sentence  included,  because  the  trial,  at  that  time,  was  incomplete 
in  the  lower  court  without  a  sentence.  When  thus  completed, 
he  bad  the  right  to  ask  a  judgment  of  this  court  upon  the  whole 
oasiB  as  completed)  in  order  that  it  might  be  here  determined 
whether  he  could  be  legally  punished  under  the  judgment  as 
rendered  and  sentence  as  pronounced. 

Applying  these  rules,  appellant  has  a  right  of  appeal  from  his 
sentence  under  the  law  now  in  force.  (Walters  v.  The  State,  18 
Texas  Gt.  App.,  8.)  The  motion  of  the  Assistant  Attorney  Gen- 
eral is  therefore  overruled. 

Being  legally  before  us  by  appeal,  we  will  now  consider  the 
record  as  it  is  presented  to  us,  with  reference  to  the  questions 
raised  by  appellant. 

As  before  stated,  the  indictment  and  all  the  papers  and  records 
in  the  case  had  been  destroyed  by  fire  before  defendant  was 
brought  into  court  for  sentence,  and  he  objected  to  the  sentence 
because  there  was  no  indictment  whatever  on  file  in  the  court 
below  charging  him  with  any  offense.  No  effort  was  made  to 
substitute  the  indictment,  and  the  record  here  before  us  contains 
no  indictment  against  the  appellant. 

But  it  is  said  that  the  appellant  could  not  be  beard  to  urge 
such  a  fact  as  a  reason  why  sentence  should  not  be  pronounced 
upon  him,  because,  under  the  statute  (Code  Orim.  Proc. ,  Art. 
799),  the  only  reasons  that  can  be  shown  on  account  of  which 
sentence  can  not  be  pronounced  are  declared  by  statute,  and  the 
one  interposed  by  defendant  is  not  one  of  the  four  therein  enu- 
merated. 

Appellant's  right  to  such  a  defense  to  the  sentence  is,  in  our 
opinion,  derived  from  a  higher  source  than  the  statute.  It  is  a 
guarantee  of  the  Constitution  that  ''  no  person  shall  be  held  to 
answer  for  a  criminal  offense,  unless  on  an  indictment  of  a 
grand  jury,  except  in  misdemeanor  cases.  (Const.,  Art.  1,  sec. 
10.)  If  he  can  not  be  held  to  answer,  a  fortiori,  he  can  not  be 
punished  for  a  felony  without  indictment. 

As  here  presented  the  case  is,  in  every  respect,  anatogours  td 
Beaxdall's  case,  4  Texas  Court  of  Appeals,  631.    In  that  case  it 
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is  said:  ''We  have  searched  in  vain  for  an  adjudicftted  oase 
where  the  prosecution  was  by  indictment,  in  which  a  jindgmeint 
of  convietion  has  been  sustained  when  the  record  failed  to  ^how 
the  indictment,  or,  if  the  original  indictment  had  been  ]^t^  ,^ 
substituted  indictment."  (Citing  Hitchcock  v.  The  Slate^  21  lad., 
27d;  and  Buckner  v.  The  State,  56  Ind.,  ^8.)  We  have  since 
found  one  such  case.  Smith  v.  The  State,  4  Green,  Iowa>  180,  famt 
it  is  without  a  single  authority  to  support  it.  The  rule  as  de- 
clared in  Beardall's  case,  has  been  frequently  approved  and 
followed  by  this  court.  (Beardall  v.  The  State,  9  Teicas  Ot. 
App.,  262.)  An  indictment  is  as  essential  to  the  validity  of  a 
sentence  as  it  is  to  a  judgment  of  conviction.  (Pierce  v.  The 
State,  14  Texas  Ct.  App.,  365;  Turner  v.  The  State,  16  Texas  pt. 
App.,  318.)  A  conviction  can  not  stand  in  this  couirt  whea  the 
transcript  fails  to  bring  up  an  indictment  or  information.  (liar- 
wood  V.  The  State,  16  Texas  Ct.  App.,  416;  and  Bridges  v.  The 
State,  17  Texas  Ot.  App.,  579.) 

*-*  In  Mount  v.  The  State,  14  Ohio,  295,  the  indictment  was  ]fi^t 
or  stolen  after  verdict  of  guilty.  The  court  say:  *It  was  not 
indispensible  to  the  sentence  that  the  original  indictment  should 
be  before  the  court.  If  lost  or  destroyed  by  accident,  or  by  the 
fraud  or  design  of  the  plaintiff  in  error,  or  stolen  by  him  or 
another,  and  the  prosecution  were  not  in  fault,  its  place  mi^ht 
have  been  supplied  by  a  copy,  like  anv  other  record  or  plead- 
ing.'" 

But  again,  it  is  claimed  by  appellant  that  the  judgment  upon 
which  the  court  pronounced  the  sentence  against  him  was  a  null- 
ity, because  the  record  no  where  shows  that  appellant  ever 
pleaded  to  the  indictment,  and  that,  without  a  plea  there  was  no 
issue  to  try  or  to  be  determined  by  the  court. 

By  the  statute  in  force  at  the  time  the  judgment  was  rendered 
it  was  provided  that,  if  the  defendant  answer  that  he  is  not 
jruilty,  the  same  shall  be  entered  upon  the  minutes  of  the  ccturt. 
If  he  refuse  to  answer,  the  plea  of  not  guilty  shall  in  like  man- 
ner be  entered.  (Pasc.  Dig.,  Art.  2942.)  This  same  statute  has 
b%en  carried  forward  into  the  revision  (Code  Grim.  Proc,  Art. 
617),  and,  in  addition  thereto,  it  is  now  further  required  that  the 
final  judgment  shall  show  the  plea  of  the  defendant.  (Code  Grim. 
Proc,  Art.  791,  sub-div.  3.)  It  has  been  uniformly  held  in  this 
State  that  the  statute  requiring  the  plea  of  the  defendant,  in  a 
criminal  case,  to  be  entered  upon  the  minutes  of  the  court,  was 
mandatory.    (Stacy  v.  The  State,  3  Texas  Ot.  App.,  121;  Parch- 
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man  v.  Tho  State,  3  Texas  Ct.  App.,  225;  Satterwhite  v.  The 
State,  3  Texas  Ct.  App.,  428;  Early  v.  The  State,  1  Texas  Ct 
App.,  248;  The  People  v.  Corbett,  28  Cal.,  328;  The  People  v. 
Leitner,  40  Cal.,  226;  The  State  v.  Mathews,  20  Mo.,  55;  Sparry 
V.  Commonwealth,  9  Lee,  623;  Anderson  v.  The  State,  3  Pinney, 
Wis.,  367.)  In  fact  there  is  an  unbroken  line  of  decisions  from 
Mayfield's  case,  40  Texas,  290,  to  Roe's  case,  19  Texas  Court  of 
Appeals,  89,  affirming  and  reiterating  the  same  doctrine  when- 
ever the  question  was  presented.  Mr.  Bishop  says:  "Without 
a  plea  there  can  be  no  valid  trial,  nor  will  the  proceeding  be  ren- 
dered good  by  the  fact  that  the  defendant  went  to  trial  volun- 
tarily, and  without  objection,  knowing  there  was  no  plea." 
(1  Bish.  Crim.  Proc,  3  ed.,  sec.  733.) 

The  record  and  judgment  in  this  case  failing  to  show  that  such 
a  plea  was  entered  by  defendant  before  the  trial,  the  judgment 
upon  which  the  sentence  was  pronounced  was  a  nullity. 

Because  the  appellant  was  sentenced  without  there  being  any 
indictment  against  him  in  the  court  below,  and  because  the 
judgment  upon  which  he  was  sentenced  was  void  for  the  want 
of  a  plea  at  the  trial,  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

Opinion  delivered  April  22,  1886. 


[No.  3924.] 
ToBB  Turner  v.  The  State. 

Practice. —Article  644  of  the  Code  of  Criminal  Procedure  provides  that,  if 
a  "  motion  to  set  aside  an  indictment  or  information,  or  an  exception  to 
the  same,  is  sustained,  the  defendant,  in  a  case  of  misdemeanor,  shall  he 
discharged  but  may  be  again  prosecuted  within  the  time  allowed  Oy 
law.'^  The  defendant  in  such  case  cannot  be  held,  as  in  a  felony  case, 
but  must  be  discharged;  and  this  rule  applies  whether  the  indictment  is 
set  aside  on  the  motion  of  the  State  or  on  the  motion  of  the  defendant. 
In  this  case,  after  the  defense  announced  ready,  the  county  attorney 
quashed  the  information  because  of  a  fatal  defect,  and  filed  another 
instanter.  The  defendant  asked  leaye  to  withdraw  his  announcement, 
because  not  ready  to  answer  to  the  new  information,  which  application 
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was  refused,  aoid  the  trial  on  the  new  information  was  proceeded  with. 
Held^  erpor,  and  that  the  defendant  was  entitled  to  his  discharge,  and 
was  not  triable  until  arrested  under  the  new  information. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below 
before  the  Hon.  Sam  Furman,  County  Judge. 

The  conviction  in  this  case  was  for  aggravated  assault  upon 
the  person  of  Max  Elser,  and  the  punishment  assessed  by  the 
jury  was  a  fine  of  eighty  dollars. 

The  opinion  sufficiently  discloses  the  case. 

No  brief  for  the  appellant  has  reached  the  Reporters. 
J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  It  is  made  to  appear  by  the  first, 
second,  and  third  bills  of  exceptions  in  the  record  that,  after  the 
parties  had  announced  ready  for  trial,  the  county  attorney 
moved  the  court  to  quash  the  information  for  variance  as  to  the 
date  of  the  offense  between  the  complaint  and  information.  The 
motion  being  granted  and  the  first  information  quashed,  a  new 
information  was  filed  instanter.  Defendant  asked  leave  to 
withdraw  his  announcement  of  ready  for  trial  because  not  ready 
to  answer  the  new  information;  which  request  was  refused  by 
the  court,  and  the  parties  ordered  to  proceed  with  the  trial. 

It  is  not  made  to  appear  that  defendant  was  ever  arrested 
upon  and  held  to  answer  the  new  information  after  it  had  been 
preferred  against  him.  Instead  of  waiving  any  of  his  rights, 
he  was  prompt  in  protesting  against  the  trial  at  that  time.  The 
information  on  which  he  had  announced  for  trial  having  been 
quashed,  his  announcement  went  with  it,  and  ceased  to  be  bind- 
ing any  further  upon  him.  In  such  cases  the  statute  provides 
the  practice  as  tollows,  viz:  '^  When  the  motion  to  set  aside  an 
indictment  or  information,  or  an  exception  to  the  same  is  sus- 
tained, the  defendant,  in  a  case  of  misdemeanor,  shall  be  dis- 
charged; but  may  be  again  prosecuted  within  the  time  allowed 
bylaw."  (Code  Crim.  Proc,  Art.  644.)  He  cannot  be  held  as 
in  case  of  a  felony  (Code  Crim.  Proc,  Art.  545),  but,  in  the  lan- 
guage of  the  statute,  "Ac  shall  be  discharged.''  This  rule  ap- 
plies as  well  where  the  indictment  or  information  is  set  aside  on 
motion  of  the  State,  as  on  motion  of  defendant. 
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In  this  case  the  defendant  should  have  been  discharged  when 
the  information  was  quashed;  and  he  should  not  havfe  been  held 
to  answer  to  the  new  trial  until  he  had  been  re-arrested  under 
it,  unless,  indeed,  he  had  waived  process  and  consented  that  the 
trial  should  proceed  forthwith.  Until  the  new  information  was 
filed,  there  was  no  case  in  the  court  which  he  was  bound  or  re- 
quired to  answer,  and  the  filing  of  the  new  information  was  the 
institution  of  a  new  case  against  him. 

Because  the  court  erred  in  holding  defendant  bound  by  his  an- 
nouncement for  trial  after  the  first  information  was  quashed, 
and  forcing  him  to  trial  when  he  had  not  been  arrested,  nor 
legally  held  to  answer  the  second  information,  the  judgment  is 

reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
Opinion  delivered  April  22,  1886. 


[No.  3749.] 
A.  S.  HuHBARD  V.  The  State. 

1.  Sla^dbb — IiiDiCTHBNT  for  slander  by  imputlDg  a  want  of  chastity  to  a 

female,  setting  forth  the  words  constitutiog  the  alleged  imputation,  and 
otherwise  conforming  to  No.  403  of  Willson^s  Criminal  Forms,  is  sufBoient 
to  charge  the  offense  of  oral  slander  of  a  female  as  that  offense  is  defined 
in  Article  646  of  the  Penal  Code  of  Texas. 

2.  Same — ^£vn)BNGS.~From  the  rale  which  requires  that  the  slanderous 

words  shall  be  substantially  alleged,  it  follows  that  they  must  be  substan- 
tially proved.  This  rule  does  not  require  that  all  of  the  toords  shall  be 
proved,  but  that  the  essential,  important,  material  portion  of  the  slander 
must  be  proved  as  laid.  Proof  of  one  imputation  will  not  support  the 
allegation  of  another. 
8.  Same— Varianob.— The  name  of  the  alleged  injured  party  as  it  is  desig- 
nated in  the  indictment  must  be  sufficiently  proved  to  identify  the  party, 
and  unless  this  is  done  the  proof  will  not  only  be  held  insufficient,  but 
the  variance  between  the  proof  and  the  allegata  will  be  held  fatal.  See 
this  case  in  illustration. 

Appeal  from  the  County  Court  of  Dallas.    Tried  below  be- 
fore the  Hon.  E.  Q.  Bower,  County  Judge. 

The  conviction  in  this  case  was  for  the  slander  of  R.  J.  Huck- 
aby,  an  unmarried  female,  by  imputing  to  her  a  want  of  chast- 


Term,  1886.]  Humbard  v.  The  State.  201 

Statement  of  the  case. 


ity,  the  slander  consisting  of  the  imputation  that  the  said  R.  J. 
Huckaby  was  unchaste;  that  Bas  Huffman  was  screwing  her; 
that  the  said  Ras  Huffman  had  been  seen  in  bed  with  her;  that 
he  had  been  seen  on  top  of  her  in  bed,  and  that  he  had  been 
seen  getting  off  of  her.  The  penalty  assessed  against  the  appel- 
lant was  a  fine  of  one  hundred  dollars. 

W.  W.  Aulick  was  the  first  witness  for  the  State.  He  testified 
that  he  knew  both  Ras  Huffman  and  Miss  Rebecca  J.  Huckaby. 
He  also  knew  the  defendant.  Miss  Huckaby  was  the  half  sister 
of  the  said  Ras  Huffman.  Witness  went  to  church  on  Sunday, 
February  8,  1885.  En  route  he  met  the  defendant,  who  was  then 
traveling  from  towards  White  Rock.  After  a  few  minutes  of 
general  conversation,  defendant  remarked:  ^'That  is  a  terrible 
report  about  Huffman,"  or  "  Huffman  has  got  into  a  terrible  fix." 
Witness  asked:  *' What's  that?  What  Huffman r  Defendant 
said:  "Ras  Huffman,"  Witness  then  asked:  "What  is  it?" 
Defendant  replied:  "Ras  has  been  screwing  his  sister."  Wit- 
ness asked :  ' '  Who  ?  3ecky  Jane  ?"  Defendant  replied :  *  *  Yes, 
Becky  Jane."  Witness  expressed  a  doubt  of  the  truth  of  the 
report,  and  defendant  replied  that  he  "guessed  it  could  be  sub- 
stantiated," and  proceeded  to  give  the  names  of  several  persons 
by  whom  the  report  could  be  substantiated.  He  said  further 
that  the  report  was  in  the  mouths  of  all  the  youngsters.  He 
said  that  he  had  discussed  the  matter  with  one  John  Daniels, 
and  that  one  Eennan,  while  passing  Huffman's  house,  looked  in 
at  a  window  and  saw  Ras  Huffman  getting  off  of  Becky  Jane; 
that  one  John  Barber,  on  another  occasion,  saw  her  holding  her 
clothes  up  to  her  waist  while  the  said  Ras  tickled  her  thighs,  or 
"chigered"  her.  Witness  understood  the  defendant  to  state,  as 
a  matter  of  fact,  that  "Ras  Huffman  was  screwing  his  sister." 
He  did  not,  as  the  witness  understood  him,  speak  of  it  as  a  mat- 
ter of  rumor. 

Cross-examined,  the  witness  testified  that  he  had  stated  his 
conversation  with  defendant  as  nearly  verbatim  as  he  could. 
Witness,  defendant,  Huffman,  and  Miss  Huckaby  were  members 
of  the  same  church.  Witness  told  the  defendant  that  Huffman 
ought  to  be  made  aware  of  the  nature  of  the  reports  in  circula- 
tion about  him  and  his  sister,  and  that  he,  witness,  intended  to 
tell  him.  Defendant  expressed  himself  as  concurring  with  the 
witness's  opinion,  and  said  that  it  would  be  no  more  than  right 
to  tell  Huffman. 

J.  A.  WillitiKmson  testified,  for  the  State,  that  he  knew  the  4e- 
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fendant,  Ras  Huffman,  and  the  lattei^s  half  sister,  Miss  Rebecca 
J.  Huckaby.  In  the  fall  of  1883,  witness  had  a  conversation 
with  defendant  about  Ras  Huffman  and  Miss  Huckaby.  A  Doc- 
tor King  was  boarding  with  defendant  at  that  time.  Miss  Huck- 
aby was  then  living  with  Ras  Huffman.  One  night  Doctor  King 
was  called  to  see  Miss  Huckaby  professionally.  In  a  conversa- 
tion between  witness  and  defendant  on  the  next  morning,  de- 
fendant said  that,  on  Doctor  King's  return  on  the  night  before, 
he  asked  Doctor  King  if  Miss  Huckaby  was  much  sick;  that 
Doctor  King  replied:  ''  No,  she  only  had  a  little  nightmare,  and 
will  soon  be  all  right;"  that  he,  defendant,  replied:  "Grown 
people  don't  have  nightmare.  I  guess  she  is  breeding."  In  an- 
other conversation,  defendant  told  witness  that  Sister  McRey- 
nolds,  the  mother-in-4aw  of  Ras  Huffman,  told  his,  defendant's 
wife,  that  something  was  wrong  at  Ras  Huffman's,  and  that 
time  would  tell.  Miss  Huckaby  was  an  unmarried  female,  about 
tw(3nty-three  or  twenty-four  years  old. 

Cross-examined,  the  witness  testified  that  Ras  Huffman  was 
a  widower,  with  three  children.  Witness  had  lived  within  a 
quarter  of  a  mile  of  Ras  Huffman  for  the  past  twelve  years,  and 
had  never  heard  rumors  involving  Miss  Huckaby's  chastity  until 
they  were  detailed  to  him  by  the  defendant.  Mrs.  McReynolds 
lived  with  Huffman  and  his  children  until  Miss  Huckaby  came 
to  Huffman's  house  to  live.  Two  or  three  months  after  Miss 
Huckaby  took  up  her  abode  with  Huffman,  Mrs.  McReynolds 
left,  and  has  since  died. 

Cord  Rupard  testified,  for  the  State,  that  on  or  about  February 
6,  1885,  defendant  asked  him:  *' Isn't  that  awful  talk  on  Huff- 
man?" Witness  asked:  **  What  talk?  I  have  heard  no  talk." 
Defendant  replied:  ** About  Ras  and  his  sister  screwing."  He 
said  that  Henry  Smith  told  him  that  Ras  was  screwing  her,  and 
that  he  could  prove  it;  that  one  Kendall(?)  caught  Ras  and  Miss 
Huckaby  in  flagrante  delicto,  arid  that  Henry  Smith  defied  the 
world  to  successfully  contradict  the  fact,  and  had  said  that  he. 
Smith,  could  prove  it  in  two  hours.  Defendant  remarked:  '*  If 
I  was  Ras  I  would  do  something  with  it,  or  I  would  leave  the 
country." 

Cross-examined,  the  witness  testified  that  the  defendant,  in 
the  conversation  detailed,  remarked  that  Huffman  ought  to  be 
apprised  of  the  reports  current  about  him  and  his  sister.  De- 
fendant said  that  Henry  Smith  told  him  about  the  reports.  Miss 
Huckaby  had  lived  at  Huffman's  house  about  four  years,  and 
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was  the  only  female  living  on  the  place  since  Mrs.  McReynolds 
left.  Mrs.  McReynolds  left  Huffman's  house  soon  after  Miss 
Huckaby  moved  into  it.  Witness  had  heard  similar  reports  be- 
fore this  conversation  witAi  the  defendant.  He  heard  them  from 
John  Carroll. 

Buck  Burgess  testified,  for  the  State,  that  he  met  the  defend- 
ant on  or  about  February  10,  1885.  on  which  occasion  defendant 
asked  him  if  he  heard  the  reports  on  Ras  and  Becky.  Witness 
replied  that  he  had  not,  and  asked  what  they  were.  Defendant 
replied  that,  according  to  reports,  Ras  and  Becky  were  too  thick; 
that  she  had  been  seen  on  Ras's  lap,  with  her  clothes  up  to  her 
waist,  looking  for  chiggers.  He  said  that  old  lady  McReynolds 
told  his  wife  that  she  saw  things  she  did  not  like  before  she  left 
Huffman's  house.  Witness  asked  defendant  if  ho  was  not  afraid 
to  repeat  such  rumors.  He  replied  that  he  was  not;  that  Henry 
Smith  was  telling  it  around,  and  claiming  to  be  able  to  verity 
his  statements  by  competent  and  overwhelming  testimony. 

W.  F.  Williamson  testified,  for  the  State,  that  defendant,  on 
the  eighth  day  of  February,  1885,  told  him  that  Henry  Smith 
said  that  Mrs.  McReynolds  caught  defendant  sitting  on  Miss 
Huckaby's  lap,  and  that  Miss  Huckaby's  clothes  were  drawn  up. 
Defendant  told  witness,  in  the  same  conversation,  that  one 
morning  after  Doctor  King  got  back  from  a  professional  visit  to 
Miss  Huckaby,.  he  asked  him.  Doctor  King,  how  Miss  Huckaby 
was;  that  the  doctor  laughed  and  replied  that  she  had  nothing 
but  a  little  nightmare;  and,  that  he  replied  to  the  doctor  that 
grown  people  did  not  have  nightmare,  and  that  Miss  Huckaby's 
projected  trip  to  Missouri  was  to  give  birth  to  a  young  one. 
Witness  did  not  tell  defendant  that  he  had  heard  such  rumors 
before.  He  never  told  defendant  and  Gus  Deford  that  such  ru- 
mors had  been  told  him  by  Henry  Smith. 

Levi  Martin  testified,  for  the  State,  that,  on  or  about  February 
8,  1885,  defendant  told  him  that  reports  were  current  that  Ras 
Huffilian  and  his  sister.  Miss  Huckaby,  were  too  thick,  and  had 
been  for  four  years.  Witness,  defendant,  Huffman,  and  Miss 
Huckaby  were  members  of  the  same  church,  and  the  statement 
of  defendant  was  made  during  the  discussion  of  church  matters. 

Rev.  J.  F.  Pinson  testified,  for  the  State,  that  he  had  been  in 
the  Baptist  ministry  for  fifty  years.  Defendant  dined  with  wit- 
ness after  church  services  on  the  first  day  of  February,  1885. 
The  church  troubles  coming  under  discussion,  the  defendant  re- 
marked that  the  pending  troubles  were  as  nothing  compared  to 


204  21  Texas  Court  of  Appeals.  [Auatin 

Stateaumt  of  the  easor 

■ 

the  cyoloue  that  was  going  to  burst  over  it  in  a  short  time. 
Witness,  and  his  wife,  asked  him  what  new  troubles  were  brew- 
ing. He  replied  that  it  was  too  bad  to  repeat,  and  witness  aad 
his  wife  joined  in  saying  that  they  did  not  want  to  hear  it.  Wit- 
ness walked  to  the  horse  lot  with  defendant  after  dinner,  when 
defendant  told  him  the  cyclone  he  referred  to  was  the  impending 
exposure  of  an  illicit  intimacy  which  existed  between  Miss  Huck- 
aby  and  her  half  brother,  Ras  Huffman.  He  then  related  the 
episode  in  which  Doctor  King  figured,  substantially  as  it  was 
stated  by  previous  witnesses.  Defendant  told  witness  that  a 
man  whose  name  witness  could  not  recall,  but  who  lived  on 
Huffman's  place,  in  passing  Huffman's  house  on  one  occasion, 
looked  through  the  window  and  discovered  Has  and  Miss  Huck- 
aby  in  the  very  act  of  sexual  intercourse;  that  that  man,  a  few 
days  later,  told  Huffman  that  he  thought  he,  the  man,  had  bet- 
ter leave  the  place,  as  he  did  not  think  Miss  Huckaby  wanted 
him  about,  and  that  Huffman  replied  that  he  was  glad  he,  the 
man,  was  going;  that  that  man  told  John  Williamson  all  about 
his  discovery,  that  he  was  going  to  leave,  and  that  he  left  his 
post  office  address  with  Williamson,  and  told  Williamson  that  if 
he  was  needed  to  testify  to  the  fact  at  any  time,  he  would  be 
forthcoming.  Defendant  said  that  John  Williamson  spoke  to 
him  more  than  a  year  before  this  conversation  about  Miss  Huok- 
aby's  condition  which  was,  in  many  respects,  similar  to  a  woman 
in  a  state  of  pregnancy.  He  said,  further,  that  old  Mrs.  Mc- 
Reynoldfi,  now  dead,  had  seen  reprehensible  conduct  on  the  part 
of  Huffman  and  Miss  Huckaby. 

William  Scott  testified,  for  the  State,  in  substance,  that  in 
February,  1885,  defendant  told  him  that  it  was  currently  rusaored 
that  Huffman  and  his  half  sister,  Miss  Huckaby,  were  sleeping 
together;  that  one  Barber  saw  Miss  Huckaby  sitting  in  front  of 
Huffman  on  one  occasion,  with  her  dress  up  around  her  waist, 
catching  chiggers,  and  that  it  was  generally  believed  that  Miss 
Huckaby  bad  gone  to  Missouri  to  be  confined.  He  said  that  it 
was  wrong  for  Huffman  to  bring  Miss  Huckaby  back,  and  iha^ 
if  he,  Huffman,  was  ignorant  of  the  reports,  some  friend  ought 
to  tell  him.  He,  defendant,  said  that  some  of  his  information 
was  derived  from  Henry  Smith.     The  State  closed. 

A.  B.  Kirk,  the  first  witness  for  the  defense,  testified  that  he 
was,  by  profession,  a  Sunday  school  missionary  and  a  school 
teacher,  and  that  he  had  no  permanent  place  of  abode.  Witness 
lived  at  Ras  Huffman's  house  from  April  U,  1885,  until  August 
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10,  of  th«  same  yesu*.  Huffman's  bouse  contained  four  room«^  of 
which,  80  far  as  the  witness  knew,  but  two  were  sleeping  rooms. 
Witness  and  one  Black  occupied  one  of  the  sleeping  rooms. 
Witness  was  never  in  the  other  sleeping  room  while  the  bed  was 
occupied.  There  was  no  bed  in  the  kitchen.  Witness  could  not 
state  upon  oath  where  Huffman  slept.  There  was  an  upper 
st<M*y  to  thft  house.  Huffman  had  two  daughters,  one  about 
eleven  and  the  other  about  seven  years  old.  The  witness  never, 
conveyed  a  message  between  defendant  and  Huffman  in  regard 
to  this  prosecution,  and  was  never  asked  to  do  so. 

J.  T.  Mullinas  testified,  for  the  defense,  in  substance,  that  one 
WiUiamson  told  him,  in  his  shop  in  East  Dallas,  during  the  spring 
preceding  this*  trial,  that,  had  it  not  been  for  some  trouble  which 
grew  out  of  a  dispute  about  the  location  of  a  road,  this  prosecu- 
tion would  never  have  been  instituted.  Williamson  was  then 
drunk,  and  his  tongue  was  quite  "limber."  Witness  could  not 
say  that  he  did  not  know  what  he  was  talking  about. 

Ous  Deford  testified,  for  the  defense,  that  he  had  a  conversa- 
tion with  Frank  Williamson  about  a  certain  conversatien  he, 
Williamson,  claimed  to  have  had  with  defendant,  and  on«  Scott, 
about  Miss  Huckaby's  visit  to  Missouri.  Frank  Williamson  told 
witness  that  the  defendant  did  not  use  the  word  ''babv"  in  that 
conversation. 

Georgia  Brown  testified,  for  the  defense,  that  she  lived  at 
Huffman's  house  during  the  year  1883.  Huffman's  house  con^ 
tained  six  rooms,  three  up  and  three  down  stairs.  Huffman  and 
Miss  Huckaby  slept  in  the  same  room,  each  having  a  daughter 
of  Huffman  as  a  bed  fellow.  Witness  had  never  seen  Huffman 
and  Miss  Huckaby  lying  together  in  the  same  bed.  Witness  had 
seen  Miss  Huckaby  lying  on  a  pallet,  on  the  porch,  with  Huff- 
man  sitting  by,  jerking  a  paper  out  of  her  hand. 

William  Picket  testified,  for  the  defense,  that,  passing  Huff- 
man's house  one  day.  at  an  imusual  hour,  witness  saw  Huffman 
hugrging  Miss  Huckaby.  His  arm^  were  about  Miss  Huckaby's 
shoulders.  No  one  beside  themselves  were  in  the  room.  Huff- 
man had  not  been  absent  from  home.  Miss  Huckaby  made  no 
effort  to  get  away  from  Huffman. 

Mrsv  A.  W.  Deford  testified,  for  the  defense,  that,  one  nM)rn- 
ing  in  May,  1885,  she  went  to  the  well  at  Huffman's  house  to  get 
a  bucket  of  water.  As  she  approached  the  house  she  saw  Miss 
Huckaby  standing  in  the  door  with  her  arms  around  Huffman's 
neck.    As  soon  as  Miss  Huckaby  saw  witness,  she  fled  in  the 
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house.  During  the  preceding  month  (February,  1885)  Miss 
Huckaby,  at  the  well,  told  witness  that  she  had  learnod  from  her 
aunt,  Mrs.  Fisher,  that  Mrs.  Kendall  accused  her  (Miss  Huckaby) 
and  Ras  Huffman  of  being  too  thick,  and  of  living  together  as 
man  and  wife.  In  the  same  connection,  she  called  Mr.  Kendall 
a  d — d  son-of-a-b — h,  and  said  that,  had  she  been  informed  of 
Mrs.  Kendall's  charge  before  Mrs.  Kendall  left,  she  would  have 
killed  her.  She  had  frequently  told  witness  that  she  heard  that 
Georgia  Brown  reported  that  she  and  her  brother  were  too  inti- 
mate, and  that  she  told  Qeorgia  she  would  kill  her  if  she  repeated 
the  statement.  Defendant  was  an  uncle  of  the  witness  by  mar- 
riage. Witness's  husband  and  Ras  Huffman  once  fell  out  about 
some  cotton.    Their  disagreement  resulted  in  a  law  suit. 

J.  L.  Barber  testified,  for  the  defense,  that,  in  1883,  he  lived  on 
Ras  Huffman's  place,  about  two  hundred  and  fifty  yards  from 
Huffman's  house.  On  one  occasion  witness  saw  Ras  Huffman 
and  Miss  Huckaby  lying  together  on  a  pallet.  This  was  on  the 
porch,  and  in  the  day  time.  When  she  saw  witness  Miss 
Huckaby  fled  into  the  house.  Huffman,  perfectly  composed  and 
unconfused,  remarked:  ''You  caught  sis  on  the  pallet  with  me, 
and  she  got  scared  and  run."  On  another  occasion,  on  the  back 
porch,  and  in  the  day  time,  witness  saw  Miss  Huckaby  sitting  in 
defendant's  lap,  toying  with  his  whiskers.  She  got  up  on  seeing 
the  witness.  On  another  occasion  witness  saw  Miss  Huckaby, 
with  her  clothes  drawn  up  above  her  knees,  picking  chiggers  off 
of  her  legs.  Huffman,  at  that  time,  sat  directly  in  front  of  her. 
The  children  were  then  playing  at  a  point  to  their  right.  Miss 
Huckaby  dropped  her  dress,  to  cover  her  legs,  when  she  saw 
witness.  Witness  had  seen  Huffman  and  Miss  Huckaby  as  often 
as  three,  four,  or  five  times,  go  into  the  house  loft  together,  un- 
accompanied by  any  other  person.  Witness  could  not  say  what 
they  went  into  the  loft  for,  unless  to  hunt  eggs. 

Mrs.  J.  L.  Barber  testified,  for  the  defense,  that,  on  one  occa- 
sion, in  the  day  time,  she  saw  Miss  Huckaby  sitting  on  Huff-^ 
man's  lap,  with  her  arms  around  his  neck.  This  was  on  the  back 
porch.  Neither  of  the  affectiond,te  couple  discovered  witness. 
Witness  and  her  husband  went  to  Huffman's  house  one  night  to 
escape  the  possible  effects  of  a  storm,  their  house  being  shaky. 
Miss  Huckaby  was  in  bed,  apparently  asleep.  Huffman  was  up 
and  dressed.  He  accompanied  witness  and  her  husband,  when 
they  left,  as  far  as  the  gallery.  Witness,  with  her  baby  in  her 
arms,  got  lost  from  her  husband  and  stumbled  over  some  rocks. 
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She  looked  back  as  she  fell,  and  saw  that  Miss  Huckaby,  in  her 
night  dress,  had  come  out  on  the  gallery,  and  was  squatting 
down  by  Mr.  Huffman.  Witness  called  to  her  husband,  and  Miss 
Huckaby  fled  back  into  the  house.  Miss  Huckaby  was  dressed 
in  a  night  suit  of  flannel,  which  consisted  only  of  slips  and 
waist.  She  wore  no  gown.  She  squatted  close  enough  to  Huff- 
man to  be  touched  by  him.  Witness  could  hear  nothing  said  by 
either  of  them.  They  were  between  the  witness  apd  the  light,  and 
were  about  the  length  of  the  Dallas  court  room  distant  from  the 
witness.  At  another  time  witness  saw  Miss  Huckaby  bathe  her- 
self. She  was  then  sick.  Huffman  and  witness  were  in  the 
room.  When  the  little  girl  came  into  the  room,  Miss  Huckaby 
sent  her  out,  but  witness  and  Huffman  remained.  She  had  on, 
at  the  time,  only  the  skirt  of  her  dress,  having  removed  her 
polonaise.  She  bathed  her  body  and  feet.  Witness  remarked  to 
Miss  Huckaby,  at  the  time,  that  she,  witness,  had  never  bathed 
.  80  near  nude,  in  the  presence  even  of  her  husband,  and  she 
thought  that,  even  if  Mr.  Huffman  did  not  care  for  her.  Miss 
Huckaby,  he  ought  to  respect  her,  witness,  too  much  to  remain 
in  the  room  at  such  a  time. 

Cross-examined,  the  witness  testified  that  she  had  never  har- 
bored an  unkind  feeling  towards  Huffman  or  Miss  Huckaby,  and 
never  knew  it  if  they  ever  had  ill  feeling  for  her.  Miss  Huckaby 
had  on  no  corset  during  the  bathing  process  described.  She 
bathed  her  neck  and  shoulders.     The  defense  closed. 

Ras  Huffman  testified,  for  the  State,  in  rebuttal,  that  he  under- 
stood the  nature  of  this  case.  He  denied  vigorously  that  he  had 
ever  been  guilty  of  an  impure  act  with,  thought  of,  or  demon- 
stration towards  his  half  sister.  Miss  Rebecca  J.  Huckaby. 
There  was  not  a  shadow  of  truth  in  the  imputations  made  by 
the  defendant.  Miss  Huckaby  never,  in  the  spring  of  1883,  or 
at  any  other  time,  in  a  room  at  witness's  house,  or  at  any  other 
place,  bathed  her  person  in  the  presence  of  the  witness  and  Mrs. 
Barber.  Barber  and  his  wife  always  sought  shelter  in  storms  at 
witness's  house,  but  Miss  Huckaby  never,  en  dishabille,  on  any 
occasion,  at  night,  after  the  Barbers  left  witness's  house,  stooped 
down  near  witness  on  the  gallery  of  his  house.  The  witness 
always  bought  his  sister's  clothing,  and  had  never  bought  her 
any  flannel  except  on  her  departure  for  Missouri  in  the  fall  of 
1885.  Witness  had  no  recollection  of  telling  Buck  Burgess  that 
he  would  not  take  ten  such  farms  as  the  one  he  then  owned  for 
what  defendant  had  said.    If  he  did  say  as  much  to  Burgess,  it 
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was  because  of  the  evidence  he  had  collected  against  defendant. 
Witnesses  feelings  towards  defendant  were  very  unkind,  and  he 
had  employed  counsel  to  prosecute  this  case. 

Buck  Burgess  testified,  for  the  defense,  in  rebuttal,  that  Ras 
Huffman  told  him  in  February,  1886,  that  he  would  not  take  ten 
such  farms  as  he  owned  for  what  he  heard  on  that  morning. 
He  said  that  his  traducers  had  gone  so  far  as  to  charge  that 
Miss  Huckaby  had  gone  ta  Missouri  to  be  delivered  of  a  child. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Stemmons  dk  Field  and  Crawford  &  Crcvwford^  tor  the  appel** 
lant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

Whitb,  Presiding  Judge.  This  is  an  appeal  from  a  judg- 
ment of  conviction  for  slander  under  Article  645  of  the  Penal 
Code,  appellant  having  been  charged  with  having,  maliciously, 
falsely,  and  wantonly  in  the  presence  of  one  W.  W.  Aulick, 
imputed  a  want  of  chastity  to  one  B.  J.  Huckaby,  an  unmarried 
female  person. 

The  slanderous  words  constituting  the  alleged  imputation  are 
set  forth  in  the  indictment  as  is  required  in  such  cases  should  be 
done  (Willson's  Grim.  Forms,  No.  403,  p.  180),  and  the  indict- 
ment sufiSciently  charges  the  offense. 

Another  well  established  rule  is,  in  suoh  cases,  that,  ''it  being 
necessary  that  the  slanderous  words  should  be  substantieUly 
alleged,  it  follows  that  they  must  be  substantially  proved.  This 
means  that  the  essential,  important,  material  portion  of  the 
slander,  as  alleged,  must  be  proved.  All  the  words  alleged  need 
not  be  proved,  but  enough  of  them  must  be  proved,  as  laid,  to 
constitute  the  offense.  It  will  not  do  to  allege  one  imputation 
and  prove  another.  Proof  must  correspond  with  allegations. 
This  is  an  elementary  rule  governing  in  criminal,  as  well  as  in 
civil  actions,  and  cannot  with  safety  and  justice  be  disregarded." 
(Coulee  V.  The  State,  14  Texas  Ct.  App.,  222.) 

W.  W.  "Aulick  testified  to  the  statements  made  by  defendant 
to  him.  He  testified  that  defendant  had  said  to  him:  '^  Ras  has 
been  screwing  his  sister."  Witness  asked  him:  **  Who?  Becky 
Jane?"  and  defendant  said:  **Ye8,  Becky  Jane."  There  is  no 
proof  in  the  record  that  *' Becky  Jane"  is  R  J.  Huckaby;  or. 
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thatR.  J.  Huckaby  is  called  *' Becky  Jane"  Huckaby.  It  was 
essential  that  this  proof  should  have  been  made.  There  is  no 
allegation  in  the  indictment  that  B.  J.  Huckaby  is  the  sister  of 
Ras  Huffman,  nor  that  R.  J.  Huckaby  was  ever  known  or  called 
"Becky  Jane.'^  There  should  have  been  a  proper  averment  and 
proof,  or  at  least  there  should  have  been  proof  identifying  the 
party  as  having  or  being  known  by  both  names.  (Cassaday  v. 
The  State,  4  Texas  Ct.  App.,  96.)  ''The  name  of  the  injured 
party  as  it  is  designated  in  the  indictm/dot  must  be  proven  suf- 
ficiently, so  as  to  identify  the  party  (Hardin  v.  The  Stttte,  26 
Texas,  113;  Perry  v.  The  State,  4  Texas  Ct.  App.,  666;  Murphy 
V.  The  State,  6  Texas  Ct.  App.,  554;  Loving  v.  The  State,  9 
Texas  Ct.  App.,  471;  Weaver  v.  The  State,  13  Texas  Ct.  App., 
191),  and  unless  this  is  done,  the  proof  will  not  only  be  held  in- 
snflScient,  but  the  variance  between  the  allegations  and  the 
proof  will  be  held  to  be  fatal." 

As  shown  by  bills  of  exceptions  the  defendant  proposed  to 
prove  by  a  number  of  witnesses  that  for  three  years  prior  to  the 
institution  of  this  prosecution,  the  report  was  current  in  the 
neighborhood  where  the  said  witness  and  the  parties  involved  in 
ihe  slanderous  im^utotion  lived,  that  a  criminal  intinoMbey  be- 
tween the  parties  involvied  eKisted,  and  had  eicistod  for  a  long 
time  anterior  to  the  institution  of  this  prosecution,  and  the  evi- 
dence was  Jneld  inadmissible  by  the  court.  This  evidence  was 
admissible  upon  the  issue  of  the  intent  of  the  accused  in  utter- 
ing the  alleged  slander;  that  is,  whether  be  did  so  maliclousiy, 
or  wantonly,  or  having  good  reason  to  believe  it  to  be  true. 
(McMahon  v.  The  State,  13  Texas  Ct.  App.,  220;  Duke  v.  The 
State,  19  Texas  Ct.  App.,  14.) 

For  the  errors  discussed,  the  judgment  is  reversed  and  the 
cause  raBQftiuled. 

Reversed  and  remanded. 

Opinion  delivered  April  22,  1886. 
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[No.  3869.] 

P.  C.  Withers  v.  The  State. 

1.  ConstitutionaIi  Law— Substitution  of  Lost  Indictment. — Article 

484  of  the  Code  of  Criminal  Procedure,  authorizing  the  substitation  of 
lost  indictments,  is  constitutional,  conflicting  neither  with  the  Fi>arteenth 
Amendment  of  the  Constitution  of  the  United  States,  nor  with  section 
10  of  the  Bill  of  Rights  of  the  Constitution  of  Texas. 

2.  Exhibiting  Gaming  Tables -Indictmekt— Evidence.— If  an  indict- 

ment contains  a  necessary  allegation,  which  can  not  be  rejected,  yet  the 
pleader  makes  it  iinBecessarily  minute  in  the  way  of  description,  the 
proof  must  satisfy  the  description  as  well  as  the  main  part,  since  the  one 
is  essential  to  the  identity  of  the  other.  Had  the  indictment  in  this  ease 
alleged  simply  that  the  gaming  table  was  exhibited  in  Denton  county,  it 
would  have  sufficed  to  charge  the  offense.  Having,  however,  unnecessa- 
rily charged  that  the  table  was  exhibited  in  the  **city  of  Denton,*'  the 
State  was  bound  to  prove  the  allegation  as  laid.  Such  proof  is  not  made 
by  evidence  that  the  table  was  exhibited  '*  over  Paschall^s  saloon,  in  Den- 
ton county." 

Appeal  from  the  County  Court  of  Denton.  Tried  below  be- 
fore the  Hon.  S.  M.  Bradley,  County  Judge. 

The  appellant  in  this  case  was  convicted  of  the  offense  of  ex- 
hibiting a  gaming  table,  and  his  punishment  was  assessed  at  a 
fine  of  twenty-five  dollars. 

The  opinion  sufficiently  discloses  the  case. 

Owsley  dk  Walker,  for  the  appellant. 

J*.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  The  first  question  to  be  determined 
in  this  case  is  as  to  whether  or  not  Article  434  of  the  Code  of 
Criminal  Procedure,  providing  for  the  substitution  of  an  indict- 
ment which  has  been  lost,  mislaid,  etc.,  is  in  violation  of  the 
Fourteenth  Amendment  of  the  United  States  Constitution,  and 
also  of  Article  1,  Section  10,  of  the  Bill  of  Rights  of  our  State 
Constitution. 

This  question  is  suggested  but  not  decided  in  Schultz  v.  The 
State,  15  Texas  Court  of  Appeals,  258.  In  that  case  the  original 
indictment  was  lost  after  the  defendant  had  pleaded  to  it,  and 
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when  the  loss  was  ascertained  the  district  attorney  suggested  its 
loss,  moved  to  substitute  it,  and  the  indictment  was  substituted. 
The  reasoning  of  Chief  Justice  Brickell  in  Bradford's  case,  54 
Alabama,  230,  is  quoted  at  length,  and  it  is  said:  ''We  think  the 
reasoning  of  Chief  Justice  Brickell  in  Bradford's  case  is  sound 
and  unanswerable,  and,  in  so  far  as  that  case  holds  that  the  in- 
dictment may  be  substituted  after  the  defendant  has  pleaded  to 
it,  we  fully  endorse  it.  We  hold,  therefore,  in  the  case  before 
us,  that  the  court  did  not  err  in  permitting  the  lost  indictment 
to  be  substituted.''  In  the  subsequent  case  of  Gillespie  v.  The 
State,  16  Texas  Court  of  Appeals,  641,  the  question  is  again 
raised,  but  still  undecided,  as  to  whether  an  indictment  can  be 
substituted  at  all  before  the  trial. 

In  the  case  before  us  and  now  under  consideration,  the  ques- 
tion is  fairly  and  squarely  presented.  Appellant  had  not  pleaded 
to  the  indictment  before  it  was  lost.  After  its  loss  the  loss  was 
suggested  under  the  statute  (Code  Crim.  Proc,  Art.  434,  supra), 
and  a  substitute  for  the  same  was  made,  and  the  defendant  was 
required  to  go  to  trial  under  said  substitute,  over  his  objection 
that  he  could  not  legally  be  tried  under  the  same. 

In  the  case  of  The  State  v.  Rivers,  58  Iowa,  102,  we  find  a 
very  able  opinion  by  Rothrock,  Judge,  in  which  he  elaborately 
discusses  this  identical  question,  reviewing  all  the  leading  au- 
thorities, including  Ganaway  v.  The  State,  22  Alabama,  772; 
Bradshaw  v.  The  Commonwealth,  16  Gratt.,  Virginia,  507;  The 
State  V.  Harrison,  10  Georgia,  542;  Mount  v.  The  State,  14  Ohio, 
95;  Buckner  v.  The  State,  56  Indiana,  208;  Bradford  v.  The  State, 
54  Alabama,  230;  and  The  State  v.  Simpson,  67  Missouri,  647^ 

In  Rivers's  case,  whilst  the  point  decided  was  that,  ''  when  a 
defendant  has  been  arraigned  upon  an  indictment,  and  it  is 
afterwards  lost  or  abstracted,  the  court  may,  upon  motion,  sub- 
stitute a  <2opy  and  proceed  upon  the  copy  thus  made,  the  same 
as  upon  the  original  indictment,"  the  court  indulges  in  these 
further  reflections  upon  the  main  question,  in  connection  with 
the  review  of  the  above  authorities.  It  says<  **  It  will  be  seen 
that  in  Ganaway  v.  The  State,  and  The  State  v.  Harrison,  the 
power  of  substitution  is  denied,  and  in  the  other  cases,  while  it 
may  be  said  the  question  does  not  fairly  arise,  the  power  is 
affirmed.  Both  of  the  last  named  cases  are  based  upon  the  same 
reasoning,  which  is,  that  the  court,  having  no  power  to  present 
or  make  an  indictment,  can  not  substitute  a  copy  for  one 
which  is  lost,  and  the  question  is  treated  the  same  as  though  it 
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involved  the  .amendment  of  an  indictment.  Here^  we  think,  is 
the  vice  of  the  opinions  in  these  cases.  It  is  not  a  question  of 
the  amendment,  nor  of  the  creation  or  presenting  or  making  of 
an  indictment.  Of  course,  it  must  be  conceded  that  a  court 
can  not  amend  an  indictment  by  adding  to,  or  striking  out  any 
of  its  allegations.!  But  the  substitution  of  a  lost  record  is  an 
entirely  different  thing.  It  can  not  be  that  a  court  must  lose  its 
'  jurisdiction  of  a  cause  because  part  of  the  record  has  been  lost 
or  abstracted.  There  is  an  inherent  power  in  the  court  to  pre- 
serve and  protect  its  jurisdiction  when  it  has  pnce  attached,  and, 
to  that  end,  we  can  see  no  good  reason  why  it  naay  not  substi- 
tute any  of  its  records  which  may  be  lost,  by  properly  authenti- 
cated copies." 

We  are  of  opinion  that  this  reasoning  is  conclusive,  and  that 
the  power  to  substitute  a  lost  indictment  would  be  inherent  with- 
out any  statutory  authority.  The  power  to  substitute  a  lost  in- 
dictment is  recognized  in  1  Bishop  on  Criminal  Procedure  (3  ed.), 
section  1400.  We  do  not  think  that  Article  434  of  the  Code  of 
Criminal  Procedure,  allowing  lost  indictments  to  be  substituted, 
is  in  conflict  with  either  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States,  or  of  section  10,  Article  1,  of  the 
Bill  of  Bights  of  our  State  Constitution.  The  court,  therefore, 
did  not  err  in  allowing  the  indictment  to  be  substituted,  and  in 
requiring  the  defendant  to  go  to  trial  thereon. 

But  we  are  of  opinion  that  the  judgment  will  have  to  be 
reversed  because  the  allegations  in  the  indictment  are  unsus- 
tained  by  the  evidence.  The  charge,  as  alleged  in  the  substitu- 
ted indictment,  is  that  P.  C.  Withers,  etc.,  did  then  and  there 
keep  and  exhibit,  for  the  purpose  of  gaming,  a  certain  gaming 
table,  said  gaming  table  ^^being  then  and  there  kept  and  exhibits 
in  the  city  of  Denton.^*  Two  witnesses  testify  in  the  came,  both 
of  whom  say  they  saw  the  defendant  dealing  cards  in  Denton 
county,  over  Paschall's  saloon.  Neither  of  them  state  that  it 
was  in  the  city  of  Denton. 

Now,  it  was  unnecessary  for  the  pleader  to  allege  that  this 
gaming  table  was  kept  and  exhibited  in  the  city  of  Denton,  but, 
having  so  alleged  it,  the  allegation  restrains  and  limits  the 
offense  so  charged,  and  becomes  a  necessary  part  of  the  descrip- 
tive identity  of  the  offense.  It  can  not  be  treated  as  surplusage. 
The  rule  is  that  **no  allegation,  whether  it  be  necessary  or  un- 
necessary, whether  it  be  more  or  less  particular,  which  is  descrip- 
tive of  the  identit}'  of  that  which  is  legally  essential  to  the  chai^ 
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ID  the  indictment,  can  ever  be  rejected  as  surplusage."  (3 
Sumn.,  15.) 

''Instill  other  words,"  says  Mr.  Bishop,  "  wherever  there  is  a 
necessary  allegation  which  can  not  be  rejected,  yet  the  pleader 
makes  it  unnecessarily  minute  in  the  way  of  description,  the 
proof  must  satisfy  the  description  as  well  as  the  main  part,  since 
the  one  is  essential  to  the  identity  of  tlie  other."  (1  Bish.  Crim. 
Proc.,  sec.  485;  Warrington  v.  The  State,  1  Texas  Ct.  App.,  168; 
Id.,  400;  3  Texas  Ct.  App.,  257;  Id.,  382;  5  Texas  Ct.  App„  463;  7 
Texas  Ct.  App.,  382;  8  Texas  Ct.  App.,  360;  10  Texas  Ct.  App., 
681;  11  Texas  Ct.  App.,  411;  12  Texas  Ct.  App.,  424;  and  16  Texas 
Ct.  App.,  524.) 

Because  there  was  no  proof  that  the  bank  was  kept  and  ex- 
hibited in  the  city  of  Denton,  as  alleged  in  the  indictment,  the 
evidence  fails  to  sustain  the  conviction,  and  the  judgment  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remaaided. 
Opinion  delivered  April  22,  1886. 
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Q.  H.  Day  v.  The  Siatb. 

1.  &U9DAT  Law. — Information  charges  that  the  defendant  **did  unlaw- 
fnlly  on  Sanday  sell  to  certain  persons  to  affiant  unknown,  certain  drinks 
of  whisky,  said  Day  being  then  and  there  a  liquor  dealei.^  The  motiOD 
to  quash  was  predicated  upon  the  proposition  that  the  information  was 
ineufflcient  in  that  it  failed  to  allege  that  the  defendant  was  a  **  trader  \m, 
a  lawful  business,*^  or  that  he  was  a  "' retail  liquor  dealer/^  Held^  that 
''  liquor^'  is  '*  merchandise^^  within  the  meaning  of  Article  186  of  the  Penal 
Code,  which  provides  that  if  any  ''  dealer  in  merchandise"  shall  barter  or 
sell  on  Sunday,  ''he  shall  be  punished,^'  etc.,  and  the  information  was 
snfflcleot  to  charge  the  offense  of  selling  on  Sunday. 

8.  8ai£S — ^Pbaotick^Complaint.— The  defense  moved  the  trial  oourt  to 
strike  out  the  complaint  because  the  same  had  not  been  filed  In  the 
county  court.  The  court  overruled  the  motion  and  ordered  the  com- 
plaint filed.    Held^  correct. 

3.  Chabgb  of  thb  Court.— Having  charged  correctly  upon  the  presump- 
tion of  innocence,  and  the  reasonable  doubt,  the  trial  court  did  notr  err 
ift  retafliiig  a  special  charge  to  the  effect  that  the  burden  was  upon  the 
State  to  prove  the  offense  as  alleged* 
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4  Same. — Exobptions  most  be  reserved  to  the  charge  of  the  court  in  mis- 
demeanor cases,  if  objected  to.  Otherwise  the  charge  will  not  be  revised 
on  appeal. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  be- 
fore the  Hon.  Sam.  Furman,  County  Judge* 

The  conviction  in  this  case  was  for  selling  whisky  on  Sunday; 
a  fine  of  twenty  dollars  being  the  penalty  imposed. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Ayres  &  Lassiter,  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  Qeneral,  for  the  State. 

Hurt,  Judge.  The  information  alleges,  inter  alias,  that  ap- 
pellant '^  did  unlawfully,  on  Sunday,  sell  to  certain  persons  to 
aflSant  unknown,  certain  drinks  of  whisky,  said  Daj'  being  then 
and  there  a  liquor  dealer."  Appellant  moved  to  quash  upon  the 
ground  that  the  information  does  not  allege  that  defendant  was 
a  trader  in  a  lawful  business  at  the  time  of  the  commission  of 
the  offense,  nor  does  it  allege  that  he  was,  at  the  time  of  said 
sale,  "a  retail  liquor  dealer/'  This  motion  was  by  the  court 
overruled,  and  we  have  presented  the  question, — was  the  inform- 
ation sufficient? 

Article  186  of  the  Penal  Code  provides  that  if  any  **  dealer  in 
merchandise"  shall  barter  or  sell  on  Sunday,  he  shall  be  fined  not 
less  than  twenty  nor  more  than  fifty  dollars.  The  information 
charges  that  appellant  was,  when  he  sold  the  whisky,  a  liquor 
dealer.  Is  this  an  allegation  that  defendant  was  a  dealer  in 
merchandise?  That  liquor  is  an  article  of  merchandise  there 
can  be  no  doubt.  The  objection  to  the  information  is  not  well 
taken. 

Defendant  moved  the  court  to  strike  out  the  complaint  because 
not  filed  in  the  county  court.  This  was  refused  and  the  com- 
plaint ordered  filed,  which  was  done.  In  this  there  was  no 
error. 

Appellant  insists  that  the  court  should  have  submitted  to  the 
jury  the  special  charges  requested  by  him,  to-wit:  that  the  bur- 
den was  upon  the  State  to  prove  the  offense  as  alleged.  The 
court  had  charged  that  ''defendant  is  presumed  to  be  innocent 
until  his  guilt  is  established  by  legal  evidence;  and.  in  case  of  a 
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reasonable  doubt  as  to  his  guilty  he  is  entitled  to  be  acquitted.'' 
This  we  think  sufficient. 

Appellant  objects  to  the  charge  of  the  court  as  a  whole.  We 
find  no  radical  error,  and  as  there  were  no  exceptions  taken  to 
the  charge  at  the  time,  no  bill  of  exceptions  reserved,  we  will 
not  seek  for  defects,  this  being  a  misdemeanor  case. 

The  judgment  is  aflSrmed. 

Affirmed. 

Opinion  delivered  April  17,  1886. 


[No.  3886.] 
July  Britt  v.  The  State. 

1.  Cattle  Theft— Biiiii  of  Sale— Evidence— .The  defense  in  a  theft  case 
admitted  the  ezeoution  of  the  bill  of  sale  spoken  of  by  the  witnesses,  but 
objected  to  the  bill  of  sale  itself  as  evidence,  upon  the  ^^and  that  it  was 
recorded  by  the  county  clerk  in  the  wrong  book.  Held^  that  the  objec- 
tion was  without  merit. 

3.  Same.— See  the  opinion  for  evidence  fields  under  the  circumstances  of  the 
case,  to  have  been  properly  rejected. 

8.  Same.— Charge  of  the  Court  instructed  the  jury  in  a  theft  ease  that, 
if  ''they  believed  from  the  evidence  that  the  defendant  did  not  know 
that  he  had  given  or  executed  a  bill  of  sale  to  said  yearling,  and  that  he, 
himself,  believed  at  the  time  he  sold  it  to  Williams,  that  it  was  his  own 
property,  and  that  he  had  the  right  to  sell  it,  then  they  should  find  the 
defendant  not  guilty."  Held  correct,  in  view  of  the  evidence  in  the  case, 
and  sufficient  to  present  the  hypothesis  of  the  defense. 

Appeal  from  the  District  Court  of  Freestone.    Tried  below 

before  the  Hon.  L.  D.  Bradley. 

♦ 

In  one  count  the  indictment  charged  the  theft  of  a  yearling, 
the  property  of  W.  W.  Prude,  and  in  another  count  the  theft  of 
a  yearling,  the  property  of  Q.  A.  Bell,  in  Freestone  county, 
Texas,  on  the  twentieth  day  of  January,  1884.  A  term  of  two 
years  in  the  penitentiary  was  the  penalty  assessed  by  the  jury. 

(George  A.  Bell  was  the  first  witness  for  the  State.  He  testified 
that,  in  1883,  he  was  the  senior  member  of  the  law  firm  of  Bell 
&  Roberts,  which  firm  had  its  office   in  Fairfield,   Freestone 
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couaity»  Texas*  On  ox  about  September  20,  1883,  the  delendaut 
applied  to  witness  to  secure  the  service  of  his  firm  in  his  defenfle 
to  an  indictment  for  the  theft  or  embezzlement  of  a  horeie.  De^ 
f endant  retained  the  firm  of  Bell  &  Koberts  in  that  case  upon  a 
fee  of  8«venty-five  dollars,  of  which  twenty-five  dollars  was  to 
be  paid  in  cash.  In  liquidation,  of  the  cash  payment,  this  defend* 
ant  was  to,  and  did,  transfer  to  the  said  firm  a  certain  cow  aad 
calf..  Witness  understood  that  the  said  cow  and  calf  belonged 
to  Amanda  Haggard,  the  mother-in-law  of  the  defendant,  who 
agreed  to  aid  the  defendant  in  procuring  counsel.  As  a  matter 
of  precamtioD,  the  witness  caused  the  bill  of  sale  conveying  the 
cow  and  calf  to  be  signed  jointly  by  the  defendant  and  the  said 
Amanda  Haggard.  W.  R.  Boyd  was  present  when  the  said  bill 
of  sale  was  executed,  and  he  witnessed  the  same  at  the  request 
of  the  witness.  Witness  thereupon,  acting  for  his  firm,  took 
charge  of  the  defendant's  case.  He  procured  him  bail  in  the 
person  of  Mr.  O'Neal.  Mr.  O'Neal  took  the  defendant  into  his 
employ,  agreeing  to  secure  the  balance  of  the  witness's  fee, 
which  was  fifty  dollars.  Witness  saw  the  cow  and  yearling 
about  the  defendant's  place  at  the  time  that  the  bond  was  sigAed 
by  Mr.  O'Neal.  During  the  October  following,  the  witness  anrd 
Mr.  Roberts  dissolved  their  co-partnership,  the  witness  buying 
Mr.  Roberts's  interest  in  the  unpaid  claims  due  the  firm.  Among 
the  items  of  firm  property,  witness  bought  Mr.  Roberts's  interest 
in  the  said  cow  and  calf,  paying  Roberts  therefor  in  money.  In 
December,  1883,  W.  W.  Prude,  of  Corsicana,  came  through  the 
country  buying  cattle,  and  witness  sold  him,  among  other  cattle 
on  the  range,  the  cow  and  calf  described  in  the  bill  of  sale,  for 
which  Prude  paid  witness  in  money.  In  the  spring  of  1834, 
Prude  came  after  the  cattle,  and  witness  went  with.  him.  to 
gather  them.  Arriving  in  the  defendant's  neighborhood,  it  was 
ascertained  that  the  defendant  had  sold  the  yearling  to  Andrew 
Williams.  Defendant  admitted  the  sale  to  Williams^  but  clainaed 
never  to  have  executed  a  bill  of  sale  of  the  yearling  to  witness 
and  Roberts,  asserting  that  only  his  mother-iu'-law,  Amanda 
Haggard,,  had  signed  the  bill  of  sale,  and  that  she  had  given  the 
said  cow  and  calf  to  him  and  his  wife  prior  to  the  execution  of 
the  bill  of  sale.  The  cow  was  not  found  in  the  spring  of  1888, 
but  wiitnesB  and'  Prude  found  her  during  the  next  spring.  She 
then  had  a  calf,  which  O'Neal  claimed  to  have  purohased  froai 
defendanti  The  witness  and  Prude  got  the  cow,  but^  not  the 
calf. 
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Cross-examined,  tke  witness  stated  that  the  fee  he  charged 
the  defendant  was  seventy-five  dollars,  twenty-five  o£  which 
was  liquidated  by  an  absolute  conveyance  of  the  cow  and  ealL 
The  bill  of  sale  was  neither  executed  by  the  defendant  and 
Amanda  Haggard,  nor  received  by  the  witness  as  a  mortgage, 
nor  was  it  designed  to  operate  merely  as  a  lien.  Witness  did 
not  tell  O'Neal  that  the  fee  due  by  defendant  was  only  fifty  dol- 
laE&  Fifty  dollars  was  the  balance  of  the  fee  due,  and  O'Neal, 
standing- good  for  that  amount,  may  have  understood  that  sum 
to  be  the  fee.  The  witness  applied  to  O'Neal  for  the  fifty  dellars 
in  the  fall  of  1884,.  when  O'Neal  said  that  he  had  agreed  to  pay 
the  fifty  dollars  only  in  the  event  that  the  defendant  earned 
that,  amount,  and  he  claimed  that  the  defendant  had  earned 
nothing.  Witness's  agreement  with  O'Neal  was  a  mere  verbal 
one.  He  demanded  of  O'Neal,,  in  1884,  a  payment  of  twenty<-five 
dollars^  or  security  for  the  fifty  dollars,  and  threatened  to  drop 
the  case  unless  the  matter  was  so  arranged*.  O'Neal  thereupon 
employed  Mr.  Gardner  to  defend  the  defendant.  Witness  had 
been  paid  only  the  cow  and  yearling  by  the  defendant^  and  five 
dollars  in  nooney  by  Tobe  O'Neal.  The  defendant  afterwards 
sold  the  yearling.  Witness  did  not  quit  the  case,  but  remained 
in  connection  with  it  until  it  w&s  disposed  of  in  September,  1884 
Witness  did  not  obligate  himself  to  clear  the  defendant  for  a  fee 
of  fifty  dollars.  He  did  tell  O'Neal  in  the  fall  of  1884,  that  there 
was  nothing  in  the  case.  The  case  was  finally  dismissed  by  the 
State.  Witness  told  Etheridge  that  he  had  paid  Prude  for  the 
yearling,  and  then,  thought  that  he  had  given  Prude  another  for 
it.  Refiection,  however,  and  an  interview  with  Mr.  Prude,  had 
convinced  witness  that  he  was  mistaken  in  the  statement  to 
Etheridge.  Witness  never  had  other  than  constructive  posses- 
sion of  the  cow  and  yearling.  Defendant  promised  to  drive  the 
cow  and  yearling  to  the  witness  after  his  release  on  bond,  but 
failed  to  do*  so.  Witness  denied  that  he  ever  told  O'Neal,  either 
directly  or  inferentially,  that  the  bill  of  sale  was  to  operate  as  a 
lien  on  the  cattle. 

W.  W.  Prude  testified,  for  the  State,  that  among  other  cattle 
he  bought  on  the  range  from  G.  A.  Bell,  were  the  oow  and  year- 
ling Bell  got  from  defendant  and  Amanda  Haggard.  The  bill 
of  sale  from  Haggard  and  defendant  to  Bell  &  Roberts  was  as- 
signed to  witness,  who  had  it  recorded.  Witness  lost  the  origi- 
nal bill  of  sale  on  his  way  home.  Bell  went  with  witness  after 
the  cow  and  yearling  in  the  spring  of  1884.    Defendant  was 
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found  on  O'Neal's  place,  but  the  animals  were  not  found.  De- 
fendant at  that  time  said  that  he  had  sold  the  yearling  to  An- 
drew Williams.  He  refused  to  point  the  cow  out  to  witness  and 
Bell,  and  she  could  not  be  found.  Defendant  denied  that  he  had 
ever  executed  a  bill  of  sale  conveying  either  the  cow  or  the  year- 
ling. Witness  then  went  to  see  Andrew  Williams,  who  said  that 
he  bought  the  yearling  from  the  defendant.  Witness  and  Bell 
went  after  the  cow  again  in  the  fall  of  1884,  Bell  stopping  over 
night  at  W.  C.  Lane's  house,  and  witness  going  on  to  O'Neal's, 
where  he  stayed  over  night.  Witness  then  ascertained  that  the 
cow  had  borne  a  calf,  which  the  defendant  claimed  to  have  sold 
to  O'Neal,  and  O'Neal  claimed  to  have  purchased  it  from  the  de- 
fendant. On  the  next  morning  the  witness  found  the  cow,  but 
did  not  find  the  calf.  O'Neal  said  that  he  would  not  surrender 
the  calf.  Defendant  still  denied  that  he  executed  a  bill  of  sale 
to  Bell  &  Roberts,  conveying  the  cow  and  yearling,  but  the  wit- 
ness drove  the  cow  off.  The  yearling  was  t^ken  without  wit- 
ness's consent. 

Andrew  Williams  testified,  for  the  State,  that  the  defendant 
sold  him  the  yearling  in  question  early  in  1884,  for  seven  dollars 
and  a  half.  On  the  day  before  the  purchase  of  the  yearling  the 
defendant  told  the  witness  that  he  had  to  sell  the  yearling  to 
get  money  to  pay  Mr.  Bell;  that  unless  paid,  Mr.  Bell  would 
abandon  his  case.  He  told  witness  that  if  witness  would  buy 
the  yearling  he  would  get  it  up  next  morning.  Witness  told  him 
to  get  up  the  yearling  for  his  inspection  on  the  morrow.  Witness 
went  on  the  next  morning,  and  found  that  defendant  had  penned 
the  yearling  at  the  Will  Gorman  place.  Witness  agreed  to  pay 
seven  dollars  and  a  half  for  the  yearling,  delivered  at  the  Sam 
Gorman  place.  Arriving  at  the  Sam  Gorman  place,  witness  ten- 
dered defendant  a  twenty  dollar  bill,  which  the  defendant  could 
not  change.  It  was  then  agreed  that  if  witness  did  not  see  the 
defendant  in  town,  on  the  next  day,  he  was  to  pay  the  seven 
dollars  and  a  half  to  Mr.  Bell.  Witness,  however,  met  defend- 
ant in  town  on  the  next  day,  and  paid  him  the  money,  and  de- 
fendant went  with  it  direct  to  Bell's  office.  Witness  sold  that 
yearling  to  McCrery  &  Bradley.  Prude  came  to  witness  and 
demanded  pay  for  the  yearling.  He,  Prude.,  said  he  would  have 
pay  for  it  if  he  had  to  spend  three  times  its  value  getting  it. 
Witness  retorted  that  he  would  spend  five  times  its  value  before 
he  would  pay  for  the  animal  the  second  time. 

R.  G.   Hatcher  testified,  for  the  State,  that  during  the  first 
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week  of  the  present  term  of  court  he  had  a  conversation  with 
the  defendant  about  this  case.  Defendant  claimed  in  that  con- 
versation that  he  had  never  executed  a  bill  of  sale  conveying 
the  cow  and  yearling  to  Bell  &  Roberts.  He  denied  that  be  had 
ever  executed  a  mortgage,  or  other  writing,  upon  the  animals. 
Witness  was  with  Mr.  Bell  when  Bell  was  in  defendant's  neigh- 
borhood getting  sureties  on  defendant's  bond,  and  when  the  cow 
and  yearling  were  pointed  out  to  Bell. 

W.  R.  Boyd  testified,  for  the  State,  that  on  or  about  September 
20,  1883,  G.  A.  Bell  and  defendant  came  to  witness's  office,  and 
the  witness  attested  a  bill  of  sale  executed  by  defendant  to  Bell. 
Defendant  acknowledged  the  execution  of  the  bill  of  sale,  and 
his  signature  thereto.  Witness  did  not  remember  whether  or 
not  the  bill  of  sale  was  read  over  to  the  defendant  in  his,  wit- 
ness's, presence. 

Jesse  Davis  testified,  for  the  State,  that  he  was  present  and 
saw  defendant  and  Amanda  Haggard  sign  the  bill  of  sale  con- 
veying the  cow  and  yearling  to  Mr.  Bell.  The  cow  belonged  to 
Amanda.  Bell  spoke  to  witness  abont  driving  the  cow  and  year- 
ling to  Fairfield  for  him.  Defendant  was  present,  and  made  no 
objection.     Witness  did  not  drive  the  cow  for  Mr.  Bell. 

Cross-examined,  witness  said  that  the  instrument  executed  by 
defendant  and  Amanda  Haggard  was  a  mortgage.  Re-examined, 
he  said  that  it  was  a  bill  of  sale.  Asked  the  question,  he  said 
that  he  did  not  know  the  difference  between  a  mortgage  and  a 
bill  of  sale,  and  knew  nothing  more  about  the  transaction  than 
that  Amanda  gave  Bell  the  cow  and  yearling  to  defend  the  de- 
fendant. 

The  State  next  read  in  evidence,  from  the  records  of  Freestone 
county,  the  record  of  the  bill  of  sale  signed  by  defendant  and 
Amanda  Haggard  conveying  the  cow  and  yearling  to  Bell  & 
Roberts.     State  closed. 

Andrew  Williams  testified,  for  the  defense,  that  some  time 
after  he  purchased  the  yearling  from  defendant,  Mr.  Bell  ap- 
proached him  about  the  transaction  and  demanded  pay  for  the 
animal.  Witness  told  Bell  that  he  had  paid  defendant  seven 
dollars  and  fifty  cents  for  the  yearling,  and  asked  Bell  if  defend- 
ant did  not  pay  him  the  money.  Mr.  Bell  replied:  '*No;  the 
trifiing  rascal  paid  me  only  five  dollars."  Bell  several  times 
claimed  pay  of  witness  for  the  yearling. 

Cross-examined,  the  witness  said  that  he  could  not  locate  the 
exact  time  of  his  first  interview  with  Bell  about  the  yearling,  ex- 
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cept  tbaA  it  oeeurred  between,  the  spring  aod  fall  of  1884.  Being; 
pressed  bjr  the  State,  tbe  witness  admitted  that  tha  interview 
with  Bell  ocGUrped  within  &  mon^h  after  the  purchaae^  of  the 
andmaK  Being  further  pressed,  he  wa0  un^drie  to  teBti£7  posi^ 
tively  that  Bell  said  he  got  fi^e  dollars  of  ttxe  nsonej  from 
defendant. 

B^  B.  O'Neal  testified,  for  the  defense^  tha4  defendant  lived  on 
his  place  in  1884  and  1885,  and  part  of  the  year  1888.  Bell  often 
talked  to^  witnese  about  his  traoisaction  with  the-  defendant  in 
regard  to  tke  cew  andr  yeariing,  and  always  spoke  of  the  allied 
biU  o£  sale  as  merely  a  mortgage  or  lien>  on  the  aniHiato.  Bell 
once  asked  witness  for  twenty-five  dollars  on  his  fee,  aadi  wituees. 
advised  hiiin  to  seli  the  cow  and  yearling  and  get  the  twBn^-fi^ve 
dollars.  Bell  replied  that  if  he  sold  the  cow  aoid  yearlmg  fior 
twenty-five  dollars  he  would  have  no  security  for  the  otiiar 
tweaty-five  dollars  left.  During  the  fall  of  1884,  BeU  told  wit- 
ness that  unless  he,  witness,  paid  him  twenty-five  dollars  be 
would  quit  the  defendant's  case.  Witness  told  hinv  '^allrig^t," 
and  that  he  would  employ  Gardner.  Witness  then  went  to  B.  H« 
Gardner's  office  and  employed  him,  and  told  defendant  on  that 
same  day  that  he  was  no  longer  liable  to  Bell,  as  Bell  had  quit 
the  case.  If  Bell  ever  did  anything  in  the  case  after  Gardner 
took  charge  of  it,  witness  did  not  know  it. 

Cross-examined,  the  witness  testified  that  Andrew  Williams 
first  told  him  of  the  purchase  and  sale  of  the  yearling  in  question. 
He  had  never  heard  the  defendant  say  anything  about  selling 
the  yearling,  but  had  often  heard  him  deny  that  he  had  ever  ex- 
ecuted a  bill  of  sale  to  Bell.  Witness  heard  of  the  bill  of  sale 
only  through  Bell.  The  oniy  advice  witness  had  ever  given  the 
defendant  was  given  after  the  talk  with  Bell  when  BeU  threat- 
ened to  quit  the  case  unless  paid,  or  hia  fee  secured.  Witness 
then  told  the  defendant  that  Bell  had  quit  his  case,  and  that  he, 
witness,  did  not  consider  him,  defendant,  longer  liable  to-  BeU 
for  the  fee.  That  was  just  before  the  September  term,  1864^ 
when  the  case  was  dismissed.  Bell  tried  several  times  to  sell 
the  Amanda  Haggard  cow  to  the  witness.  Witness  gotf  the  caU 
of  that  cow,  and  refused  to  surrender  it  to  Mr.  Prude.  Defense 
closed. 

G..  A.  Bell  testified,  for  the  State,  in  rebuttal,  that  he  tried  sey^ 
eral  times,  in  1884,  to  sell  the  cow  to  O'Neal  and  other  parties. 
He  did  so  at  Prude^s  request.  Witness  had  one  or  more  talks 
witii  Andrew  Williams  aboot  the  yearling,  but  he  never,  at  any 
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tinoe,  told  Williams  that  defendant  paid  him  five  doUars  of  the 
mofuey  paid  him,  defendant,  bj  WiUiame.  As  a  matter  of  fact 
defendant  never,  at  any  time,  paid  witness  any  sum  of  money 
on  ihe  fee,  but  Tobe  O'Neal  paid  witness  five  doUars  for  ilhe  de- 
f  eBdanct.  Witness  produced  his  account  book  wiiich  showed  an 
entry  against  defendant  for  services  in  the  district  «ourt  for  sev- 
enty *five  dollars,  and  credits  of  twenty*five  dollars  for  a  cow  and 
«alf ,  and  fire  dollars  in  cash  paid  by  Tobe  O'Neal.  He  produced 
also  -a  note  for  fifty  dollars,  signed  by  the  defendant  and  wit- 
neeeed  by  T.  W.  Sims. 

The  defendant's  second  bill  of  exceptions  presents  the  exciuded 
evidence  referred  to  in  the  second  bead  note  of  this  neport,  as 
follows:  The  defendant  proposed  to  prove  by  W.  C.  Lane,  that 
he.  Lane,  was  a  justice  of  the  peace,  and  resided  i^ear  the  place 
of  the  defendant's  residence;  that  when  Bell  and  Prude  came  af- 
ter the  cow  and  yearling,  the  defendant  came  to  witness,  claim- 
ing that  Bell  had  quit  the  case,  and  therefore,  had  no  claim  on 
his  cattle,  and  no  right  to  take  them  away;  and  that  defendant 
asked  him  to  protect  his  cattle  by  legal  means. 

The  motion  for  new  trial  raised  the  question  diaonBsed  an  the 
opinion. 

A.  Q.  Anderson  and  F.  M.  Ethericjlge,  for  the  appellant. 

J.  H.  BuHs,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judgbl  This  is  a  conviction  for  the  theft  of  a  yearling, 
theiMroperty  ef  W.  W.  Pmde,  or  G.  A.  Beil. 

Tbe -first  assignment  is  that  ''the  court  erred  in  not  excluding 
upon  motion  of  defendant  a  certain  bill  of  ee^,"  etc.  There  is 
nothing  in  this  assignment.  It  appears  that  the  bill  of  sal^  was 
recorded  in  the  wrong  book,  and  the  motion  to  exclude  it  was 
upon  this  ground;  but  it  also  appears  that  when  the  State  pro- 
posed to  prove  its  contents  and  execution,  defendant  admitted 
that  he  had  given  the  bill  of  sale  referred  to  by  the  witnesses. 
Under  these  facts  the  court  very  properly  refused  to  exclude  it. 

Andrew  Williams  was  a  witness,  and  it  appears  that  there 
was  some  conflict  between  his  testimony  and  that  of  Mr.  Bell. 
This  being  the  case,  defendant  proposed  to  prove  his  good 
character  for  truth  and  veracity.  Upon  objection  of  the  district 
attorney,  this  was  refused.  It  appears  that  the  matters  and 
facts  in  relation  to  which  these  witnesses  differed,  occurred  some 
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time  after  the  theft;  and  it  is  also  clear  that  these  facts  about 
which  the  witnesses  differed  did  not  have  the  least  bearing  upon 
the  material  facts  of  the  case.  Some  time  before  the  transac- 
tion  between  Williams  and  Bell  occurred,  appellant  had  sold  to 
Williams  the  yearling  and  received  pay  therefor.  Whether  he 
paid  Bell  any  part  of  this  sum  could  not  aflfect  the  question;  for, 
if  guilty  at  all,  this  transaction  could  not  affect  the  case.  Nor 
would  the  fact  that  Bell  received  a  part  of  this  money  alter  the 
case  in  the  least  when  considered  with  relation  to  the  other 
facts.  Under  this  state  of  case,  we  are  of  the  opinion  that  there 
was  no  error  in  rejecting  the  proposed  proof. 

We  notice  the  assignments  in  the  order  presented  by  the  brief. 
The  second  error  assigned  is:  "  That  the  court  erred  in  the  fifth 
paragraph  of  the  charge."  The  substance  of  this  paragraph  is, 
that  if  the  jury  believed  from  the  evidence  that  defendant  did 
not  know  that  he  had  given  or  executed  a  bill  of  sale  to  said 
yearling,  and  that  he,  himself,  believed  at  the  time  that  he  sold 
it  to  Williams  that  it  was  his  own  property,  and  that  he  had  the 
right  to  sell  it,  then  he  would  not  be  guilty. 

We  cannot  perceive  any  objections  which  appellant  could  pre- 
sent to  this  charge.  It  was  made  pertinent  by  the  evidence^ 
and  is  an  appropriate  charge,  presenting  the  theory  of  the  de- 
fense clearly. 

We  have  considered  and  determined  all  the  points  presented 
by  the  brief  of  counsel  for  appellant,  but  we  have  not  confined 
our  investigation  alone  to  the  errors  assigned. 

After  a  very  careful  examination  of  the  record,  we  find  no  such 
error  as  requires  a  reversal  of  the  judgment,  and  it  is  affirmed. 

Affirmed. 

Opinion  delivered  April  24,  1886. 


[No.  3778.] 
T.  B.  Brumlby  v.  The  State. 

1.  Murder— Practice— Evidence.— It  is  a  general  rale  that,  'Mn  cases  in 
which  it  is  material  to  iuqaire  into  the  demeanor,  oondact,  and  mental 
feelings  of  an  individaal  at  a  particular  period,  the  declarations  made 
and  the  expressions  used  at  the  period  in  question  are,  in  their  nature, 
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orifrinal  eyidence,  *  *  *  *  Verbal  and  written  declaratione 
are  often  said  to  be  admissible  as  part  of  the  res  gestas.  As  such  they  are 
most  properly  admissible  when  they  accompany  some  act,  the  natare,  ob- 
ject or  motives  of  which  are  the  subject  of  inquiry.  In  such  cases  words 
are  receivable  as  original  evidence,  on  the  ground  that  what  is  said  at 
the  time  affords  legitimate  if  not  the  best  means  of  ascertaining  the 
character  of  such  equivocal  acts  as  admit  of  explanation  from  those  indi- 
cations of  the  mind  which  language  afTords/* 

2.  8A.MB. — Otherwise  stated,  the  rule  is  as  follows:  **  When  it  is  necessary  on 
the  trial  of  a  cause,  to  inquire  into  the  nature  of  a  particular  act,  or  the 
intention  of  the  person  who  did  the  act,  proof  of  what  the  person  said  at 
the  time  of  doing  the  act  is  admissible  in  evidence  as  part  of  the  resgestce 
for  the  purpose  of  showing  its  true  character;  but,  to  render  such  decla- 
rations competent,  the  act  with  which  it  is  connected  should  be  pertinent 
to  the  issue;  for,  when  the  act  is  per  se  incompetent,  the  union  of  the  two 
will  not  render  the  declaration  admissible."  See  the  opinion  in  extenso 
for  evidence  in  a  murder  case  Theld,  under  the  rule  stated,  and  under 
the  circumstances  of  the  case,  to  have  been  erroneously  admitted. 

8.  Samk—Sblf  Dbfbnsb.— The  rule  is  statutory,  and  of  almost  universal 
acceptation,  that  a  person  may  act  in  his  self  defense  upon  reasonable 
appearances  of  danger,  and  that  whether  danger  is  apparent  or  not  is  al- 
ways to  be  determined  from  the  defendant's  standpoint. 

Appeal,  from  the  District  Court  of  Hunt.  Tried  below  before 
the  Qon.  J.  A.  B.  Putman. 

The  indictment  in  this  case  charged  the  appellant  with  the 
murder  of  Isaac  Mc Adams,  in  Hunt  county,  Texas,  on  the  sixth 
day  of  September,  1884.  His  trial  resulted  in  his  conviction  of 
murder  in  the  second  degree,  his  punishment  being  affixed  at  a 
term  of  twenty  years  in  the  penitentiary. 

Yancey  O.  McAdams  was  the  first  witness  for  the  State.  He 
testified  that  he  was  a  brother  of  the  deceased,  and  that  he  knew 
the  defendant.  On  the  morning  of  September  6,  1884,  the  de- 
ceased was  at  the  witness's  house  in  Hunt  county,  Texas,  and 
the  two  spoke  of  hauling  some  hay  which  they  had  cut  a  few 
days  before.  The  deceased  was  then  on  his  way  to  the  house  of 
Robert  McAdams  to  borrow  a  wagon,  to  be  used  in  transporting 
the  hay,  which  work,  it  had  been  agreed  between  the  witness 
and  the  deceased,  was  to  be  done  on  that  day.  Deceased  left 
the  i\itness's  house  for  that  of  Robert  McAdams,  riding  one  and 
leading  another  horse.  He  was  in  his  shirt  sleeves.  Deceased 
lived  about  half  a  mile  west  from  the  witness's  house,  and  Rob- 
ert McAdams  lived  about  half  a  mile  east  from  the  witness's 
house.    The  defendant  lived  about  midway  between  the  houses 
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of  Hhe  witness  and  'Robert  McAdams,  and  on  tiie  road  leading 
between  the  two  houses.  The  witness  last  saw  the  deceased 
alive  about  an  hour  before  he  saw  his  dead  body.  Witness  went 
to  the  hay  ground  when  ihe  deceased  started  to  Robert  Mo- 
Adams's.  Some  time  after  the  witness's  arrival  upon  the  hay 
^ottnd,  a  man  came  to  him  and  told  him  that  the  defendant  had 
killed  his  brother  Isaac  near  his,  defendant's,  house.  Witness 
went  immediately. to  the  point  indicated,  and  found  his  brother 
lying  face  down,  dead,  at  the  edge  of  the  road  immediately  in 
^iNDDi;  of  defendant's  gate.  iNTichols  reached  the  body  before  the 
wMnees  did,  and  was  with  the  body  when  the  witness  arrived. 
Witness  started  to  turn  the  body  of  his  brother  over,  but  Nich- 
ols admonished  him  not  to  touch  it  until  the  coroner  arrived  to 
hold  an  inquest.  Witness  did  not  then  know  how,  or  in  what 
part  of  his  body,  his  brother  was  shot.  Witness  remained  at 
the  body  a  short  time  and  then  went  to  Greenville.  Deceased, 
when  shot,  was  dressed  in  an  ordinary  pair  of  pants,  ehirt,  hat, 
and  brogan  shoes.  He  had  no  coat  on,  and  was  totally  unarmed. 
Defendant's  house  stood  immediately  on  the  north  side  of  the 
road  leading  from  the  house  of  the  deceased  to  that  of  Robert 
McAdams,  and  was  between  the  two. 

Ben  Williams  testified,  for  the  State,  that  he  was  acquainted 
with  the  defendant,   and  knew  the  deceased  in  his  life  time. 
Witness  was  arrested  in  Dallas  county,  Texas,  about  thirty 
miles  from  Caddo  Mills,  by  R.  D.  Hooten,  Grade  Smith,  and  the 
defendant,  on  a  charge  of  killing  the  defendant's  horse.    This 
arrest  was  made  on  the  Tuesday  or  Wednesday  prior  to  the  kill- 
ing of  Isaac  McAdams.     Witness  was  then  living   in  Dallas 
county.    After  leaving  the  place  where  the  witness  was  arrested, 
the  defendant  and  Hooten  stopped  to  get  breakfast,  and  witness 
and  Smith  rode  on.     Hooten  and  defendant  overtook  witness  and 
Smith  after  they  had  ridden  some  five  or  six  miles,  and  passed 
through  a  small  town.    Some  words  passed  between  Hooten  and 
Smith,  which  culminated  in  Hooten  proposing  that  Smith  should 
take  the  witness  and  travel  on  in  advance,  and  declaring  that 
he,  Hooten,  would  have  nothing  more  to  do  with  the  custody  of 
witness.    Smith  refused  to  ride  on  in  advance,  with  witness. 
Hooten  and    witness  then  rode    on   together,  and  when  they 
got  some  distance  in  advance  of   Smith  and  the^  defendant, 
Hooten  told  witness  that  they  had  no  papers  for  witness's  arrest, 
and  that  if  witness  wanted  to  make  his  escape,  now  was  his  time 
to  "run  for  it."    Witness  replied  that  he  did  not  want  to  get 
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away.  Hooten  presently  fell  back  and  joined  Smith,  and  defend- 
ant joined  and  rode  on  with  the  witness.  Defendant  remarked 
to  witness  that  he  had  nothing  against  him;  that  he  believed 
witness  was  induced  to  kill  his  horse  by  the  McAdamses,  and 
that  he  was  going  to  make  them  acknowledge  it  on  the  day  of 
the  trial  at  Caddo  Mills.  The  several  parties  went  on  to  Caddo 
Mills,  where  the  witness  entered  into  bond.  He  then  went  to 
the  house  of  Isaac  McAdams,  and  stayed  over  night.  Witness 
told  Isaac  McAdams  what  defendant  said  to  him.  Witness 
stayed  all  night  at  the  house  of  Isaac  McAdams,  on  the  night 
that  defendant's  horse  was  killed,  which  was  Tuesday  night. 
He  did  not  go  to  church  on  that  night.  He  went  to  Dallas  county 
on  the  next  day,  and  remained  there  until  he  was  arrested. 

H.  J.  Pile  testified,  for  the  State,  that  he  now  lived  atBonham, 
in  Fannin  county,  Texas,  but  in  August  and  September,  1884,  he 
lived  in  Hunt  county,  Texas,  and  was  then  justice  of  the  peace 
of  the  third  precinct  of  that  county.  Witness  presided  at  the 
trial  of  Ben  Williams,  for  killing  the  defendant's  horse.  That 
trial  occurred  on  the  Thursday  preceding  the  killing  of  Isaac 
McAdams,  which  occurred  on  Saturday.  Ben  Williams  was 
tried  at  Caddo  Mills.  Several  members  of  the  McAdams  family, 
and  their  relatives,  attended  the  trial.  Isaac,  Y.  O.,  Robert,  and 
Jim  McAdams,  and  their  relatives,  Ben  Williams  and  Bethune, 
were  present.  The  defendant  was  present,  as  a  witness  against 
Williams,  After  Williams's  trial,  and  while  witness  was  still 
in  his  office,  he  heard  a  row  in  front  of  Kennedy's  store.  He 
heard  Isaac  and  Yancey  McAdams,  and  perhaps  others,  cursing 
and  swearing.  Isaac  McAdams  had  a  knife  in  his  hand,  and 
Yancey  had  a  piece  of  an  iron  coupling  pin.  Dick  Hooten  was 
standing  in  front  of  Kennedy's  store,  with  his  pistol  in  his  hand, 
talking  very  loud.  Witness  did  not  see  the  defendant  at  that 
time,  and  presumed  that  he  was  in  Kennedy's  store.  Hooten 
called  out:  "Peace!"  Isaac  *  McAdams  replied  :  "D — n  the 
peace !  We  want  to  fight."  Witness  ran  up  to,  and  placed  his 
hand  on  old  Jim  McAdams,  and  told  him  that  he  summoned  him 
to  aid  in  keeping  the  peace.  Old  man  Jim  McAdams  said  that 
if  Dick  Hooten  would  put  up  his  pistol  he  would  make  the  boys 
behave  themselves.  He  then  called  to  the  boys  (the  McAdamses) 
to  cease,  and  the  row  was  quieted.  On  that  evening  Isaac  Mc- 
Adams told  the  witness  that  he  did  not  want  the  witness  to  issue 
any  more  process  for  him,  or  any  of  his  relatives,  and  that  if 
witness  did,  he  would  not  submit. 
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On  Thursday  a  complaint  was  filed  before  witness  charging 
Tancey  and  Isaac  McAdams  with  a  disturbance  of  the  peace. 
On  Friday  chey  appeared,  pleaded  guilty,  and  paid  the  fines 
imposed  upon  them.  On  Thursday  or  Friday  evening  the 
defendant,  in  company  with  Grade  Smith  and  Dick  Hooten, 
came  to  witness  and  wanted  to  secure  a  warrant  for  the  arrest  of 
Yancey  and  Isaac  McAdams.  It  was  the  impression  of  the  wit- 
ness that  defendant  wanted  them  placed  under  a  peace  bond. 
He  said  that  they  had  threatened  him,  and  that  he  was  afraid  of 
them.  Witness  told  *  the  defendant  that  he  did  not  think  any 
good  could  be  accomplished  by  such  proceeding,  and  that  it 
might  end  only  in  aggravating  the  already  bitter  feeling.  On 
the  following  Saturday  witness  held  the  inquest  over  the  dead 
body  of  Isaac  McAdams.  He  found  the  body  lying  face  down, 
immediately  on  the  outside  of  the  road,  thirty  or  forty  feet  from 
the  defendant's  house.  The  fatal  ball  entered  the  face  of  the 
deceased  just  below  the  nostril.  Deceased's  left  hand  lay  on  or 
under  his  breast.  His  right  hand  was  partially  extended.  No 
physician  was  at  the  body  while  the  witness  was  there. 

Y.  O.  McAdams,  recalled  for  the  State,  testified  that  on 
Wednesday,  after  Williams  was  brought  back  to  Caddo  Mills  by 
defendant,  Hooten,  and  Smith,  witness  heard  Williams  tell  Isaac 
McAdams  what  defendant  said  to  him  on  that  day, — word  for 
word  as  testified  by  the  witness  Williams.  Witness  was  present 
at  Williams's  trial  on  Thursday  before  the  killing.  He  saw  the 
defendant  there,  but  not  after  the  trial.  Witness  heard  a  diffi- 
culty there  on  that  day.  He  first  heard  his  uncle,  Josiah  McAd- 
ams, and  Jeff  Buce,  the  defendant's  step  son,  in  a  dispute  about 
something  that  had  been  testified  on  the  tnial.  Josiah  McAdams 
told  Buce  that  he  had  sworn  to  a  lie.  Witness  stepped  between 
the  disputants,  and  told  Buce  not  to  be  quarreling  with  an  old 
man,  but  to  confront  a  young  one  like  himself,  witness;  that  he, 
witness,  could  whip  any  two  of  his,  Buce's,  crowd.  Some  one 
then  pushed  Buce  into  Kennedy's  store,  and  Hooten,  who  was 
the  constable  of  that  precinct,  stepped  to  the  gallery,  waving  his 
pistol.  Isaac  McAdams,  the  deceased,  said  to  Hooten:  **Gf-d 
d — n  you,  if  you  will  step  oflf  of  that  gallery,  I  am  change  for 
you.  You  keep  out  of  this  affair,  G-d  d — n  you;  it  is  no  aflfair 
of  yours."  Five  or  six  of  the  Mc Adamses,  and  Williams  and 
Bethune  were  there.  Witness  held  a  piece  of  iron  in  his  hand 
during  the  row.  He  heard  no  one  on  the  ground  say:  **D — n 
the  peace!    Peace  is  not  what  we  want;  we  want  war!" 
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Newton  Watson  testified,  for  the  State,  that  he  lived  in  Kauf- 
man county,  Texas,  but  was  in  Hunt  county  at  the  time  Isaac 
McAdams  was  killed.  Witness  was  traveling  the  road  on  which 
the  defendant's  house  was  located,  on  the  morning  of  the  homi- 
cide. He  was  going  west.  As  the  witness  approached  the  de- 
fendant's house,  he  saw  the  defendant  sitting  on  his  fence.  At 
the  same  time  he  observed  the  approach  of  a  man  on  horseback, 
leading  another  horse.  That  man  was  Isaac  McAdantS.  When 
McAdams  reached  a  point  about  opposite  the  defendant,  the  lat- 
ter got  down  from  the  fence  and  stepped  into  the  road.  McAd- 
ams stopped,  the  defendant  then  standing  immediately  in  front 
of  McAdams's  horse.  Witness  did  not  hear  the  words  which  first 
passed  between  the  deceased  oxvA  the  defendant.  The  first  words 
he  understood,  as  he  approached  the  parties,  were  spoken  by  the 
defendant.  He  said:  "I  understand  that  you  say  I  killed  my 
own  horse."  Deceased  replied:  '*  If  I  said  it  once,  I  say  it  again." 
Defendant  replied:  "  You  are  a  Q — d  d — d  horse  thief."  Deceased 
asked:  *' Can  you  prove  it?"  Defendant  repeated:  **Touarea 
d— d  horse  thief;"  and  deceased  asked  again  if  he  could  prove 
it.  By  this  time  witness  had  reached  a  point  between  the  defend- 
ant's house  and  the  two  men.  Just  as  witness  reached  that 
point,  defendant  thrust  his  hand  into  his  pocket,  and  witness 
heard  his  pistol  click.  McAdams  attempted  to  throw  himself 
from  his  horse  on  the  right  side.  Witness  saw  defendant  level 
his  pistol  at  the  deceased  as  the  latter  was  dismounting,  and,  not 
caring  to  witness  a  tragedy,  put  spurs  to  his  horse  and  fied, 
going  west  as  rapidly  as  his  horse  could  travel.  Witness  was 
UDable  to  say  whether  either  the  horse  ridden  or  the  horse  led 
by  the  deceased,  wore  either  saddle  or  harneps.  Grade  Smith 
was  standing  at  the  defendant's  fence  when  witness  passed. 
The  deceased  and  the  defendant,  when  last  seen  by  the  witness, 
were  standing  about  fifty  feet  from  the  defendant's  house,  and 
about  thirty  feet  from  the  yard  fence. 

J.  W.  Brem  testified,  for  the  State,  that  he  was  related  to  the 
defendant's  wife.  He  lived  in  Franklin  county,  Texas,  but  was 
in  Hunt  county  on  the  day  of  the  homicide.  He  passed  the 
night  preceding  the  killing  at  the'  defendant's  house.  Grade 
Smith  also  spent  that  night  at  the  defendant's  house.  Defend- 
ant and  Grade  Smith  went  out  of  the  house  on  the  next  morning, 
but  witness  did  not  see  what  they  did  outside.  While  the  wit- 
ness was  sitting  in  the  house,  talking  to  the  defendant's  wife, 
his  attention  was  attracted  by  loud  talking  in  front  of  the  yard. 
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Looking  out,  he  saw  Isaac  McAdams  in  the  road,  on  horseback, 
and  the  defendant  standing  in  front  of  the  horse's  head.     Wit- 
ness did  not  hear  the  first  words  spoken  by  either  of  the  parties. 
The  first  words  he  heard  and  distinctly  understood  were  spoken 
by  deceased.  He  said:  **  You  are  a  d — d  horse  thief,  and  I  believe 
you  killed  your  own  horse."    Defendant  asked:  "Can  you  prove 
it?"    Deceased  replied:    "I  don't  know  that  I  can,  but  you  are 
a  Q — d  d — d  thief."    About  this  time  defendant  thrust  his  hand 
into  his  pocket,  and  deceased  began  to  throw  himself  from  his 
horse,  en  the  right  hand  side,  which  was  on  the  side  opposite  the 
defendant.    Witness  thought  that,  at  that  juncture,  the  defend- 
ant snapped  his  pistol  at  deceased,  as  the  latter  got  off  his  horse. 
Deceased  got  off  his  horse  by  sliding  off  at  his  rear.    Defendant 
was  then  standing  at  the  head  of  the  horse,  with  his  pistol  in 
his  hands.     Both  parties  made  several  dodges  about  the  horse, 
until  finally  they  came  face  to  face,  when  the  defendant  fired, 
and  the  deceased  fell,  face  down,  his  head  striking  the  ground 
almost  at  the  defendant's  feet.     He  was  shot  in  the  face,  just 
beneath  the  nose,  and  died  almost  instantly.    Qrade  Smith  was 
then  some  where  in  the  defendant's  yard,  but  the  witness  did  not 
know  where.    Grade  Smith  and  defendant  rode  off  together  just 
after  the  shooting.    Defendant's  wife  was  at  home,  but  could 
see  nothing  of  the  difficulty  from  where  she  was.    Witness  did 
not  know  which  of  the  two,  deceased  or  defendant,  began  the 
conversation.    He  did  not  hear  Isaac  McAdams's  name  men- 
tioned by  defendant  or  Smith  at  any  time  before  the  shooting. 
He  did  not  see  a  pistol  in  the  possession  of  either  Smith  or  de- 
fendant before  the  shooting.     McAdams  was  moving  towards 
the  defendant  when  he  was  shot.    Defendant  was  then  moving 
around  the  horse's  head  in  the  same  direction.     Witness  did  not 
know  that  deceased  started  to  dismount  before  defendant  drew 
his  pistol.     He  did  know  that  defendant  was  drawing  his  pistol 
as  McAdams  was  getting  off  his  horse.     State  closed. 

R.  D.  Hooten  was  the  first  witness  for  the  defense.  He  testi- 
fied that  he  was  constable  of  the  Caddo  Mills  precinct  in  Hunt 
county,  Texas,  from  September,  1878,  to  September,  1884.  A 
warrant  for  the  arrest  of  one  Williams  and  one  Bethune,  for  kill- 
ing the  defendant's  horse,  was  delivered  to  witness  for  execution 
in  September,  1884.  Witness  did  not  know  the  residence  of 
Williams,  and  summoned  the  defendant  and  Grade  Smith  to  go 
with  him  and  make  the  arrest.  Williams  was  arrested  in  Dal- 
las county,  and  taken  before  justice  of  the  peace  Pile,  on  Thurs- 
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day  before  the  killing.  He  gave  an  appearance  bond,  and  was 
released.  Williams  did  not  ride  alone  with  the  defendant  at 
any  time  between  the  place  of  his  arrest  and  the  office  of  Esquire 
Pile.  Either  Smith  or  the  witness  had  charge  and  custody  of 
Williams  throughout  the  entire  ride.  Witness  was  at  Esquire 
Pile's  court  at  Caddo  Mills  on  the  Thursday  previous  to  the  killing 
of  Isaac  McAdams.  A  difficulty  or  "  row  "  of  considerable  pro- 
portions occurred  there  on  that  day.  Old  Joe  McAdams,  old  Jim 
McAdams,  Yancey  and  Isaac  McAdams,  Williams  and  Bethune, 
nephews  of  the  McAdamses,  and  perhaps  others,  were  there. 
Old  Joe  McAdams  accused  Jeff  Buce  of  swearing  to  a  lie  on  th6 
trial  of  Williams.  The  other  parties  named  took  the  side  of  old 
Joe  McAdams,  and  the  crowd  got  to  cursing  the  defendant. 
Witness  made  defendant  go  into  Kennedy's  store  to  avoid  the 
McAdamses,  Williams,  and  Bethune.  Witness  stood  on  the  gal- 
lery of  Kennedy's  store  and  commanded  the  peace.  The  Mc- 
Adams crowd  replied  that  peace  was  not  what  they  wanted; 
that  they  wanted  war  or  blood.  The  McAdams  crowd  were 
bunched  immediately  in  front  of  the  store;  and  defendant  was 
just  inside  of  the  store.  The  McAdamses  were  cursing  very 
loud.  Isaac  McAdams  said  that  he  was  going  to  cut  the  defend- 
ant's heart  out,  chew  it  up,  and  spil^it  out.  He  exclaimed  that 
the  defendant  had  "tried  to  ruin  a  boy's  character  by  charg- 
ing him  with  killing  his  horse;"  that  he,  defendant,  was  '^a 
horse  thief  and  murderer,"  and  that  he  (deceased)  "  would  cut 

the  d d  8on-of-a-b — h's  heart  out,  chew  it  up,  and  spit  it  out 

as  quick  as  he  would  take  a  drink  of  water."  Witness  was  then 
uning  the  utmost  endeavor  to  preserve  the  peace.  Esquire  Pile 
commanded  the  peace,  and  told  old  Jim  McAdams  that  he  must 
restore  quiet,  and  the  "  row  "  was  presently  quelled.  After  the 
row  was  over,  defendant  asked  Esquire  Pile  to  put  the  McAd- 
amses under  a  peace  bond.  Esquire  Pile  advised  against  the 
step  as  likely  to  aggravate  the.  McAdamses. 

Cross-examined,  the  witness  admitted  that  he  told  defendant 
and  Qrade  Smith  to  bring  their  pistols  with  them  to  Caddo  Mills, 
on  Thursday,  the  day  of  the  Williams  trial.  He  did  not  tell 
them  what  he  wanted  with  them.  Witness  had  heard  some  of 
the  threats  made  by  the  McAdams  party,  and  expected  trouble. 
Defendant  did  not  have  his  pistol  on  the  day  of  Williams's  triaL 
His  pistol  was  in  the  witness's  possession  all  day.  Witness  did 
not  draw  his  pistol  while  on  Kennedy's  porch  commanding  the 
peace.    When  the  McAdams  party  said  that  peace  was  not  what 
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they  wanted,  Isaac  McAdams,  holding  apiece  of  iron  or  a  kn^fe 
in  his  hand,  said  to  witness:  *'Q-d  d — d  you,  I  am  the  change 
for  you."  It  was  then  that  witness  drew  his  pistol.  Old  Jim 
McAdams  easily  quieted  the  row  when  ordered  to  do  so  by 
Esquire  Pile.  Defendant  was  inside  of  Kennedy's  store  through- 
out the  row,  and  did  not  utter  a  word  from  its  beginning  to  its 
end. 

Re-examined,  the  witness  testified  that  Isaac  McAdams  was  a 
large,  stout  man,  about  thirty  years  old,  and  would  weigh  from 
one  hundred  and  sixty  to  one  hundred  and  seventy-five  pounds. 
The  defendant  was  a  very  small,  feeble  man,  not  exceeding  one 
hundred  and  five  pounds  in  weight,  and  was  crippled  in  one 
hand  and  nearly  blind.  He  could  not  see  well  enough  to  recog- 
nize a  person  in  the  road  without  a  good,  close  look,  unless  by 
voice.  Deceased  was  a  firm,  determined  man,  and  had  the  rep- 
utation of  being  a  very  violent  and  dangerous  man.  Deceased 
told  Esquire  Pile  never  to  issue  another  writ, — not  even  a  sub- 
poena,— for  any  of  his  connection;  that  no  body  should  serve 
any  such  papers. 

Andrew  Morrison  testified,  for  the  defense,  that  on  the  day 
prior  to  the  trial  of  Williams,  at  Caddo  Mills,  old  man  Joe 
McAdams  came  to  witness's -house  and  asked  witness  if  he  had 
loaned  Dick  Hooten  a  horse  to  ride  to  Dallas  county  for  the  pur- 
pose of  arresting  Williams.  Witness  replied  that  he  had  loaned 
Hooten  a  horse  for  defendant  to  ride,  but  he  did  not  know  where 
nor  for  what  purpose  defendant  was  going.  Old  Joe  McAdams 
then  asked  if  witness's  horse  had  been  returned,  and  witness 
replied  that  it  had  not.  Old  Joe  then  said:  ''Brumley  has  had 
an  orphan  boy  arrested,  and  some  lies  will  be  sworn  to  to- 
morrow. If  you  want  your  horse,  you  had  better  get  him,  or  he 
might  get  killed.  A  crowd  is  going  to  come  out  of  that  timber 
to-morrow  and  go  to  Caddo  Mills  and  raise  h — 11."  About  that 
time  witness  saw  Hooten  and  defendant  at  a  distance,  and  told 
old  Joe  that  he  would  get  his  horse.  Witness  went  to  Caddo 
Mills  on  the  next  day  to  get  his  horse.  On  his  arrival  he  found 
the  defendant  inside  of  Kennedy's  store,  and  several  of  the 
McAdams  boys,  with  Williams  and  Bethune,  were  in  front  of  it, 
cursing  very  loud.  He  heard  Hooten  command  the  peace,  and 
heard  Isaac  McAdams  curse  Hooten,  say  that  he  was  change  for 
Hooten,  and  that  he  did  not  want  peace,  but  war  and  blood. 
Isaac  McAdams  said,  also,  that  defendant  had  tried  to  ruin  the 
character  of  his  nephew,  as  good  a  man  as  ever  lived;  had  sworn 
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lies  on  the  trial;  that  he,  defendant,  killed  the  horse  himself,  and 
that  he,  Isaac  Mc Adams,  "would  cut  his  heart  out,  chew  it  up, 
and  spit  it  out  as  quick  as  he  would  take  a  drink  of  water."  Old 
Jim  McAdams  finally  brought  about  quiet. 

Qrade  Smith  testified,  for  the  defense,  that  he  was  at  Caddo 
Mills  on  the  day  of  Williams's  trial  and  its  resultant  row.  He 
and  defendant  were  in  Kennedy's  store  throughout  the  whole  of 
the  disturbance.  Hooten  was  on  the,  store  gallery.  Five  or  six 
of  the  Mc  Adamses,  Williamr  and  Bethune  were  in  front  of  the 
store,  cursing  boisterously  and  trying  to  get  at  the  defendant. 
Hooten  commanded  the  peace.  Isaac  McAdams  retorted:  ''GK-d 
d — n  the  peace;  we  don't  want  any  peace!"  Esquire  Pile  de- 
manded the  peace,  and  Isaac  McAdams  told  him  never  to  issue 
process  against  his  connections  again,— not  even  a  subpoena, — 
and  that  if  he  did  it  should  not  be  served  by  any  body.  He 
then  held  a  knife  or  piece  of  iron  in  his  hand,  and  was  cursing 
violently.  All  of  the  McAdams  party  were  cursing  the  defend- 
ant. Hooten  had  previously  told  *the  witness  that  he  had 
understood  it  to  be  the  purpose  of  the  McAdams  crowd  to  pre- 
cipitate a  row  at  the  Williams  trial,  and  ** clean  Brumley  up." 
He,  Hooten,  told  witness  to  be  at  Caddo  Mills  at  the  trial.  Wit- 
ness heard  Isaac  McAdams,  during  the  progress  of  the  disturb- 
ance, say  that  the  **  defendant,  G-d  d — n  him,  was  trying  to 
ruin  the  character  of  Williams;"  that  he  believed  he,  defendant, 
"killed  his  horse  himself;"  that  he  was  '^a  thief  and  a  mur- 
derer," and  that  he,  deceased,  **  could  cut  his  heart  out,  chew  it 
up,  and  spit  it  out."  Witness  never  in  his  life  heard  as  much 
cursing  and  swearing  at  any  one  time  and  place.  On  the  next 
day  the  witness  went  with  the  defendant  to  Caddo  Mills,  to  see 
Esquire  Pile,  and  have  Isaac  McAdams  placed  under  a  peace 
bond.  Not  finding  Mr.  Pile  at  home,  they  returned,  the  defend- 
ant saying  that  he  would  go  to  Greenville  the  next  day  and  see 
the  county  judge  about  placing  deceased  under  a  peace  bond. 
En  route  to  defendant's  house  on  that  (Friday)  evening,  the 
witness  and  defendant  met  the  deceased  and  Bethune.  Defend- 
ant and  witness  both  greeted  them  with,  **Good  evening,  gentle- 
men." Deceased  replied,  addressing  the  witness  only:  "Good 
evening,  Qrade."  Witness  could  not  say  that  defendant  did  or 
did  not  recognize  deceased  and  Bethune  when  he  spoke  to 
them. 

The  witness  spent  that  (Friday)  night  with  the  defendant. 
Some  time  after  they  had  gone  to  bed,  some  one  knocked  at  the 
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door.  Defendant  frightened,  raised  up  in  bed  with  his  pistol, 
and  said:  " They  are  coming  after  me  now."  Witness  recognized 
a  voice  outside  and  told  Brumley  that  it  was  a  friend.  It  proved 
to  be  a  neighbor  with  Mr.  Brem.  When  the  witness  went  out 
next  morning  to  get  his  horse  for  the  purpose  of  going  home,  he 
found  the  defendant  sitting  on  his  fence  in  front  of  his  house. 
Defendant  remarked:  ''You  are  not  going  off  just  as  rain  is 
coming  up."  Witness  looked  and  saw  that  it  was  showering  in 
the  direction  of  his  house.  He  then  went  back  into  the  house, 
remained  but  a  few  moments,  and  went  out  to  the  fence,  and 
took  a  position  about  fifteen  feet  from  where  the  defendant  was 
sitting.  About  this  time  witness  observed  the  approach  of  Isaac 
McAdams  on  horseback,  and  told  the  defendant.  Isaac  McAd- 
ams  rode  up  and  stopped  within  a  few  feet  of  the  defendant.  De- 
fendant said:  ''  Good  morning,  Mr.  McAdams."  Deceased  made 
a  suppressed  reply  that  witness  did  not  understand.  Defendant 
then  said:  ''  I  understand  you  said  that  I  killed  my  own  horse." 
Deceased  replied:  '*  Yes,  I  did,  and  you  are  a  Q — d  d — d  thief  I '' 
Defendant  replied:  "I  want  you  to  take  that  back;  can  you 
prove  it?"  Deceased  said:  *'You  are  a  Q — d  d — d,  thief  and 
murdererl  You  killed  your  own  horse,  and  I  am  none  to  good  to 
kill  you."  Thereupon  the  deceased  jumped  from  his  horse,  and 
the  defendant  jumped  from  the  fence,  drew  his  pistol  and  snapped 
it  at  deceased  over  the"  horse's  wethers.  Deceased  then  ran 
around  his  horse  toward  defendant.  The  defendant  fired  as  he 
approached,  and  the  deceased  fell,  his  head  striking  the  ground 
just  at  the  defendant's  feet.  Not  more  than  five  or  six  feet  inter- 
vened between  the  parties  when  the  fatal  shot  was  fired.  Newt 
Watson  rode  up  just  as  the  conversation  between  defendant  and 
deceased  began.  He  made  some  remark  about  not  wanting  to 
see  the  trouble,  and  ran  his  horse  off  at  full  speed.  He  ran  off 
as  soon  as  the  parties  spoke.  Witness  and  defendant  went  to 
Greenville  after  the  shooting,  and  the  defendant  surrendered  to 
the  sheriff.  .  Deceased  was  a  stout,  able  bodied  man  of  about  one 
hundred  and  sixty  pounds  weight.  Defendant  was  a  feeble  man, 
weighing  about  one  hundred  pounds.  He  was  so  nearly  blind 
that  he  could  not  identify  persons  at  a  short  distance  except  by 
voice,  and  one  of  his  hands  was  crippled. 

Cross-examined,  the  witness  testified  that  he  moved  to  Caddo 
Mills  during  the  war.  The  defendant  could  not  see  a  cow  as  far 
as  the  witness  could  distinguish  the  brand  on  one.  The  witness 
was  not  an  oflBcer  at  the  time  of  the  McAdams- Williams-Brum- 
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ley  row.  He  was  under  commfssion  as  a  special  deputy  to  arrt  st 
some  cow  thieves,  and  was  then  on  the  hunt  for  one,  having 
previously  eflFected  the  arrest  of  one.  The  cursing  at  Caddo 
Mills  was  done  by  the  McAdams  crowd.  Hooten  and  Pile  tried 
hard  to  suppress  the  disturbance.  Witness  did  not  think  that 
old  Jim  McAdams  was  any  more  anxious  for  peace,  at  first,  than 
the  others  of  the  McAdams  crowd,  but  when  Pile  admonished 
him  that,  being  able  to,  it  was  his  duty  to  restore  peace,  he  said 
that  he  wanted  peace,  and  brought  it  about.  Some  complaints 
were  filed  against  the  McAdams  boys  and  Williams,  on  Friday 
evening,  and  the  witness  had  been  informed  that  they  appeared 
and  pleaded  guilty.  Defendant  stayed  at  witness's  house  on  the 
night  of  Thursday,  the  day  of  the  Williams  trial,  whence,  on  the 
next  day,  witness  went  with  him  to  Caddo  Mills,  to  see  about 
patting  deceased  under  a  peace  bond.  Witness  and  defendant 
ate  dinner  on  that  day  at  the  house  of  P.  Boyles.  Thence  they 
went  to  the  house  of  Joe  Smith,  witness's  brother;  thence  they 
went  to  Esquire  Pile's  house,  and  thence  to  the  defendant's 
house.  Witness  saw  nothing  of  the  defendant's  pistol  on  the 
morning  of  the  homicide,  until  he  pulled  and  snapped  it  at  the 
deceased. 

Re-examined,  the  witness  said  that  he  was  deputized  by 
'Squire  Pile  to  arrest  Williams  and  Bethune.  The  main  road 
past  Brumley's  house  did  not  run  along  side  the  fence,  but  at 
some  distance  from  the  fence.  Deceased  left  the  main  road,  and 
rode  up  a  blind  path  to  where  defendant  was  sitting  on  the 
fence. 

Re-cross-examined,  the  witness  testified  as  follows:  ^'  I  testified 
on  the  examining  trial  of  this  cause.  The  transaction  was 
fresher  in  my  memory  then  than  now.  Since  examining  my 
testimony,  I  say  that  Brumley  said  to  McAdams,  after  McAdams 
said  Brumley  was  a  thief,  etc.,  just  before  the  killing:  *  That  is 
mighty  hard  to  take;  can  you  prove  it?'  and  McAdams  replied: 
*  I  don't  have  to;  you  are  a  Q — d  d — d  thief  and  murderer,  and 
killed  your  own  horse,  and  I  am  none  too  good  to  kill  you,'  and 
jumped  off  his  horse. " 

J.  K.  Yearby  testified,  for  the  defense,  that  he  was  at  Caddo 
Mills  on  Thursday,  and  witnessed  the  disturbance  which  suc- 
ceeded the  Williams  trial.  Witness  would  not  undertake  to 
repeat  all  that  was  said  by  the  McAdamses  and  others,  but  de- 
tailed the  transactions  substantially  as  did  the  other  witnesses 
for  the  defense.    Esquire  Pile  summoned  witness  to  aid  in  restor- 
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ing  the  peace.  Witness  approached  Isaac  McAdatns,  and  said: 
"  Old  fellow,  this  won't  do.  We  all  have  families,  and  must  not 
get  into  trouble  it  will  be  hard  to  get  out  of."  Deceased  replied: 
"  I  have  had  to  put  up  with  a  great  deal.  D— n  Tom  Brumley  ! 
I  can  cut  his  heart  out,  chew  it  up  and  spit  it  out,  with  as  good 
grace  as  I  can  take  a  drink  of  water,  and  if  he  fools  with  me 
much  more  Twill  do  it."  After  the  disturbance  was  quieted,  the 
witness  told  the  defendant  what  the  deceased  said. 

Cross-examined,  the  witness  testified  that  Hooten  drew  his 
pistol  when  he  commanded  the  peace.  Deceased  then  told 
Hooten  that  if  he  wanted  anything  he,  deceased,  was  change 
for  him.  Old  Joe  McAdams  started  the  row  by  telling  Jeff  Buce 
that  he  swore  to  a  d — d  lie.  Yancey  and  Isaac  McAdams, 
Williams  and  Bethune,  were  the  principal  parties  who  did  the 
cursing.  Nobody  was  cursing  the  McAdams  party.  Hooten 
was  not  engaged  in  the  row. 

Andy  Sherrill  testified,  for  the  defense,  that  he  witnessed  the 
disturbance  at  Caddo  Mills,  after  Williams's  trial,  on  Thursday. 
The  McAdams  party  did  a  great  deal  of  cursing.  Witness  caught 
and  threw  Jeff  Buce  into  Kennedy's  store,  to  prevent  what  he 
thought  would  prove  a  serious  collision.  Isaac  McAdams  had  a 
knife  in  his  hand. 

Robert  Henson,  J.  K.  Yearby,  J.  B.  Smith,  and  James  H.  Jones 
testified,  for  the  defense,  that  the  reputation  of  the  deceased  was 
that  of  a  violent  and  dangerous  man.  Jones,  on  cross-examina- 
tion, said  that  he  spoke  partly  from  personal  knowledge  of  the 
deceased's  violent  character,  in  as  much  as,  on  one  occasion,  the 
deceased  slipped  up  behind  witness  and  knocked  him  over  the 
head  with  a  club. 

Tom  Edgar,  William  Crawford,  and  Billy  Buce  testified,  for  the 
defense,  that  they  saw  Ben  Williams  at  church  at  the  Massey 
school  house  on  the  night  that  the  defendant's  horse  was  killed. 
The  defense  closed. 

E.  P.  Kennedy  testified,  for  the  State,  in  rebuttal,  that  he  knew 
deceased  well.  The  deceased  was  not  considered  a  violent  and 
dangerous  man,  but  was  regarded  as  a  determined,  high  spirited 
man;  one  who,  when  he  said  a  thing,  '*  meant  business." 

Cross-examined,  the  witness  said  that  the  deceased  was  a  man 
reasonably  calculated  to  execute  a  threat.  If  deceased  were  to 
threaten  to  cut  a  man's  heart  out,  chew  it  up,  and  spit  it  out,  and 
then,  in  two  days,  go  to  the  house  of  the  man  whom  he  had 
threatened,  witness  would  say  from  his  reputation,  that  he  was 
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calculated  to  execute  his  threat.  Hooten  tried  to  keep  the  peace 
at  Caddo  Mills  on  Thursday.  Defendant  was  in  witness's  store. 
Deceased  had  a  knife  in  his  hand  and  was  cursing  considerably. 

Robert  McAdams,  the  deceased's  cousin,  testified,  for  the 
State,  in  rebuttal,  that  the  road  between  his  and  deceased's 
place  originally  ran  a  short  distance  from  the  defendant's  fence, 
but,  just  before  the  killing,  a  pair  of  bars  were  put  in  the  pasture 
fence  which  changed  the  road  to  run  directly  by  defendant's 
fence.  Witness  was  present  at  the  row  in  Caddo  Mills  on  Thurs- 
day. The  disturbance  began  by  old  Joe  McAdams  calling  Jeflf 
Buce  a  liar.  Yancey  and  Isaac  McAdams  and  others  took  old 
Joe  McAdams's  part.     Witness  tried  to  preserve  the  peace. 

James  E.  McAdams  testified,  for  the  State,  in  rebuttal,  that  he 
witnessed  the  row  at  Caddo  Mills.  Witness's  brother  Joe,  an 
old  man,  told  Jeflf  Buce,  a  young  man,  that  he  swore  to  a  lie  on 
the  trial  of  Williams.  Yancey  McAdams  took  up  for  old  Joe. 
Hooten  took  hold  of  Yancey,  and  then  deceased  took  it  up,  and 
Hooten  went  into  Kennedy's  store.  He  soon  returned  with  his 
pistol  in  his  hand,  his  thumb  on  the  hammer  and  his  finger  on 
the  trigger.  Williams  and  Bethune  then  ''sorter"  took  it  up  for 
Yancey  and  Isaac.  Esquire  Pile  then  told  witness  that  he 
wanted  peace.  Witness  spoke  to  the  boys  and  said  he 
wanted  peace.  The  row  then  subsided,  and  witness  and  the 
McAdams  party  went  home.  The  witness,  recently  before  the 
trouble,  had  joined  his  pasture  fence  in  the  defendant's  front 
field  fence,  enclosing  a  pasture  in  front  of  defendant.  A  pair  of 
bars  which  he  put  in  the  pasture  changed  the  road  to  run  through 
the  pasture  just  in  front  of  defendant's  house.  It  had  previously 
passed  the  defendant's  house  at  a  short  distance  from  it.  Wit- 
ness saw  one  of  the  deceased's  horses  after  the  killing.  He  did 
not  remember  whether  that  horse  had  on  harness  or  not,  but  did 
not  think  it  did.  Defendant  could  not  see  a  brand  on  a  cow  as 
far  as  witness  could,  but  could  see  it  at  a  distance  of  twenty  or 
thirty  steps.  Of  all  witness's  neighbors,  the  defendant  was  the 
best  judge  of  fat  cattle. 

Cross-examined,  witness  stated  that  he  heard  Hooten  command 
the  peace  during  the  row,  and  heard  deceased  tell  Hooten  that 
he  was  change  for  him. 

Neal  Richey  testified,  for  the  State,  in  rebuttal,  that  deceased's 
reputation  as  a  quiet  peaceable  man  was  good.  He  was  gene- 
rally considered  quiet  and  inofifensive,  and  not  violent  and  dan- 
gerous.   Cross-examined,  witness  stated  that  he  had  only  heard 
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Joe  Cravens  say  that  deceased  was  a  quiet  and  inoffensive  man. 
•  Witness  was  present  at  the  Caddo  Mills  row.  He  heard  one  of 
the  McAdams  party  say  that  defendant  could  be  kept  in  Kenne- 
dy's store  for  that  evening,  but  could  not  be  kept  in  there  always. 
All  of  the  cursing  during  that  row  was  done  by  the  McAdams 
party. 

Collier,  Williams,  and  Kennedy,  testifying  for  the  defense  in 
rebuttal,  stated  that  they  had  long  known  the  defendant,  and 
that  his  eyesight  had  always,  since  they  had  known  him,  been 
very  bad.     He  was  almost  blind. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Terhune  &  Yoakum,  filed  an  able  brief  and  argument  for  the 
appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Preliminary  to  a  discussion  of  the 
main  question  which  we  propose  to  present,  we  deem  it  essential 
to  give  a  brief  summary  of  the  salient  features  of  the  evidence 
gleaned  from  the  statement  of  facts  in  the  record. 

On  Saturday,  September  26,  1884,  appellant  Brumley  shot  and 
killed  one  Isaac  McAdams,  in  the  road  immediately  in  front  of 
his,  Brumley's,  residence.  A  few  days  before  the  homicide  some 
one  had  shot  and  killed  a  horse  belonging  to  appellatUt,  and  one 
Williams,  who  was  a  nephew  of  the  deceased,  had  been  arrested 
under  a  complaint  charging  him  with  this  offense.  Williams's 
case  was  tried  before  a  justice  of  the  peace,  at  Caddo  Mills,  on 
Thursday,  two  days  before  the  homicide. 

The  McAdams  family  were  very  much  incensed  at  the  arrest 
of  Williams,  their  relative,  and  one  of  the  older  members  of  the 
family  had  declared  that,  on  the  day  of  the  court,  a  crowd  would 
go  to  Caddo  Mills  "  and  raise  hell."  After  the  trial  of  Williams, 
seven  members  of  the  McAdams  family  commenced  the  diflS- 
culty  with  one  Buce,  a  step-son  of  the  appellant,  charging  him 
with  having  sworn  a  lie  on  the  trial  of  Williams.  Then  the  en- 
tire party  began  a  series  of  abuse  of  the  oflScers  of  court,  and  of 
Brumley,  this  appellant.  They  were  very  boisterous,  threaten- 
ing, and  profane.  Brumley  at  the  time  was  in  a  store  house,  but 
could  hear  what  was  transpiring.  A  constable  commanded  the 
peace  and  endeavored  to  quell  the  disturbance,  ».nd  was  threat- 
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ened  with  personal  violence  by  Isaac  McAdams,  the  deceased. 
Finally  the  map:istrate  restored  quiet.  Isaac  McAdams,  the  de- 
ceased, declared  that  peace  was  not  what  he  wanted;  that  he 
wanted  war  or  blood;  and  he  notified  the  justice  that  he  must 
not  issue  any  more  writs,  not  even  a  subpoena,  against  any  of 
his  kith  or  kin.  He  threatened  Brumley's  life  in  Brumley's  hear- 
ing, saying  that  he  would  cut  his  heart  out,  chew  it  up,  and  spit 
it  out  with  as  much  pleasure  as  he  could  take  a  drink  of  water. 

After  quiet  was  restored,  and  the  McAdams  party  had  left, 
Brumley  "went  to  the  justice  of  the  peace,  and  proffered  to  make 
an  ajfBdavit  against  Isaac  McAdams,  so  as  to  have  him  put 
under  a  bond  to  keep  the  peace;  but  the  justice,  fearing  more 
trouble,  dissuaded  him  from  it.  It  is  shown  by  the  evidence 
that  McAdams,  the  deceased,  was  a  violent  and  dangerous  man, 
and  one  likely  to  execute  any  threats  made  by  him;  a  muscular 
man,  weighing  from  one  hundred  and  sixty  to  one  hundred  and 
seventy  pounds.  Brumley  was  a  very  small,  weak  man,  from 
one  hundred  to  one  hundred  and  ten  pounds  weight,  crippled  in 
one  of  his  hands,  and  nearly  blind. 

On  the  morning  of  the  homicide  Brumley,  the  defendant,  was 
sitting  on  his  yard  fence,  a  few  feet  in  front  of  the  door  of  his 
houso.  Two  men;  Grade  Smith  and  John  Brem,  were  at  his 
house.  Smith  in  the  yard  near  him,  and  Brem  in  the  door.  A 
man  was  seen  riding  up  through  the  pasture.  Smith  told  Brum- 
ley the  man  was  Isaac  McAdams.  Up  to  this  point  there  is  no 
conflict  in  the  evidence.  We  will  let  each  man  tell  what  he 
saw: 

Newton  Watson,  a  transient  man,  said  Brumley  got  off  the 
fence  before  the  deceased  got  up  to  him,  and  some  words  he  did 
not  hear  were  spoken,  when  Brumley  said:  **  I  understand  you 
say  I  killed  my  own  horse?"  To  which  deceased  replied:  **If 
I  said  it  once,  I  say  it  again,"  when  Brumley  replied:  **  You  are 
a  horse  thief,"  and  witness  ran  off. 

John  Brem,  a  witness  for  the  State,  said  the  first  words  he 
heard  was  McAdams's  declaration  to  Brumley:  **You  are  a 
damned  horse  thief,  and  I  believe  vou  killed  vour  own  horse," 
to  which  Brumley  replied:  **Can  you  prove  it?"  when  deceased 
said:  *'  I  don't  know  as  I  can,  but  you  are  a  God  damned  thief," 
and  started  to  throw  himself  off  his  horse,  and  appellant  at  the 
same  time  drew  his  pistol  and  snapped  it,  and  after  both  dodged, 
as  McAdaniis  approached  Brumley,  he  fired  the  fatal  shot  while 
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deceased  was  so  close  to  him  that  his^  head  fell  at  appellant's 
feet. 

Smith  alone  saw  the  whole  of  the  difficulty.  He  tells  us  that 
as  Mc Adams  rode  up,  Brumley  said:  **Qood  morning,"  to  which 
an  inaudible  reply  was  mado,  when  appellant  said:  *' I  under- 
stand you  said  I  killed  my  own  horse,"  to  which  deceased  replied: 
**Yes,  I  did,  and  you  are  a  God  damned  thief."  Brumley  re- 
plied: "  I  want  you  to  take  that  back.  Can  you  prove  it?"  And 
deceased  said:  '*  You  are  a  God  damned  thief  and  a  murderer, 
*  *  *  and  I  am  none  too  good  to  kill  you."  when  appellant 
drew  his  pistol  just  as  deceased  was  getting  oflf  his  horse  on  the 
opposite  side  of  appellant,  and  appellant  snapped  but  the  pistol 
failed  to  fire,  and  as  deceased  came  around  the  horse  towards 
Brumley,  he  fired,  when  deceased  was  so  close  that  hie  head  fell 
at  appellant's  feet.  These  are  the  material  facts  as  they  were 
made  to  appear  at  the  trial. 

Amongst  the  errors  complained  of,  two,  as  shown  by  bills  of 
exception,  relate  to  the  admission  of  evidence  over  the  objection 
of  defendant,  and  are  in  regard  to  the  same  subject  matter. 
This  evidence  was  offered  by  the  State,  manifestly  with  a  view 
of  showing  that  the  deceased,  Isaac  McAdams,  in  passing  by  de- 
fendant's house  on  the  morning  of  the  homicide  did  not  do  so 
for  the  purpose  of  encountering  defendant,  or  of  provoking  a 
difficulty  with  him. 

In  substance,  the  testimony  objected  to,  and  the  objections  to 
the  same,  are  sufficiently  stated  in  appellant's  brief,  as  follows: 

**  Yancey  McAdams  testified  that,  on  the  morning  of  the  kill- 
ing, the  deceased  was  at  his  (witness's)  house,  and  they  had 
some  conversation  about  hauling  hay  they  had  previously  cut, 
and  they  needed  another  wagon,  and  deceased  was  on  his  way 
to  borrow  a  wagon  from  Robert  McAdams.  This  was  objected 
to.  1.  Because  it  was  immaterial.  2.  Defendant  had  no  notice 
of  the  purpose  of  deceased  in  coming  to  or  by  his  house.  3.  The 
evidence  was  calculated  to  militate  against  the  accused  and  im- 
press upon  the  jury  that  deceased  was  there  for  a  lawful  pur- 
pose, and  not  to  execute  the  threats  previously  made.  4.  It  not 
being  shown  that  Brumley  knew  the  motive  of  deceased  in  rid- 
ing towards  him  so  soon  after  the  threats  were  made,  Brumley 
could  act  on  reasonable  appearances  of  danger;  whereas,  the 
evidence  tended  to  show  no  danger  existed,  and  in  the  minds  of 
the  jury  destroy  Brumley 's  legal  right  of  self  defense.  6.  The 
evidence  was  hearsay  in  its  character.     James  McAdams,   a 
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State's  witness,  was  asked  what  deceased  went  to  Brumley's  for, 
which  was  objected  to  on  the  same  ground.  He  answered,  *  to 
borrow  a  wagon  from  Robert  McAdams.'  As  already  stated, 
the  proof  showed  that  Isaac  McAdams  had  threatened  the  life 
of  Brumley;  that  he  was  a  violent  and  dangerous  man,  and 
reasonably  calculated  to  execute  a  threat,  and  that  he  went  into 
the  pasture  and  rode  up  directly  in  front  of  appellant's  house, 
where  the  tragedy  took  place." 

Was  this  evidence  admissible?  It  is  a  general  rule  that,  '*in 
cases  where  it  is  material  to  inquire  into  the  demeanor,  conduct, 
and  mental  feelings  of  an  individual,  at  a  particular  period,  the 
declarations  made  and  the  expressions  used  at  the  period  in 
question  are  in  their  nature  original  evidence  *  *  *  *  Ver- 
bal and  written  declarations  are  often  said  to  be  admissible  as  a 
part  of  the  res  gestce.  As  such  they  are  most  properly  admiss- 
ible when  they  accompany  some  act,  the  nature,  object,  or  mo- 
tives of  which  are  the  subject  of  inquiry.  In  such  cases,  words 
are  receivable  as  original  evidence,  on  the  ground  that  what  is 
said  at  the  time  affords  legitimate,  if  not  the  best  means  of  as- 
certaining the  character  of  such  equivocal  acts  as  admit  of 
explanation  from  those  indications  of  the  mind  which  language 
affords."  (1  Phil,  on  Ev.,  Cowan  &  Hill's  Notes,  3  ed.,  1859,  pp. 
181-185.) 

In  a  case  presenting  an  analogous  question  to  the  one  we  are 
considering  (The  People  v.  Williams,  3  Parker's  Grim.  Rep..  84), 
the  Court  of  Appeals  of  New  York  held  as  follows:  *'  When  it 
is  necessary,  on  the  trial  of  a  cause,  to  inquire  into  the  nature  of 
a  particular  act,  or  the  intentions  of  the  person  who  did  the  act, 
proof  of  what  the  person  said  at  the  time  of  doing  it,  is  admis- 
sible in  evidence  as  part  of  the  res  gestce,  for  the  purpose  of 
showing  its  true  character;  but,  to  render  such  declarations  com- 
petent, the  act  with  which  it  is  connected  should  be  pertinent  to 
the  issue;  for  when  the  act  is  in  its  own  nature  irrelevant,  and 
when  the  declaration  is,  per  se,  incompetent,  the  union  of  the 
two  will  not  render  the  declaration  admissible."  (Citing  Wright 
v.  Doe,  7  Adolph  &  Ellis,  289.) 

Where,  on  the  trial  of  A.  W.  for  the  murder  of  his  wife  by 
poison,  it  appears  that  he  lived  apart  from  his  wife  and  in  the 
same  town,  and  that  his  wife  left  her  residence  on  Saturday 
evening  before  her  death,  and  returned  home  at  five  o'clock  the 
next  morning,  sick,  and  continued  ill  till  she  died,  her  symptoms 
being  the  same  as  in  cases  of  poisoning:    Held,  ''That  it  was 
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not  competent  to  prove  what  the  deceased  said  when  she  left 
home  on  Saturday  evening  as  to  where  she  was  going;  and  where 
such  evidence  was  admitted,  and  it  was  proved  that  she  said  she 
was  going  with  clothing  for  her  husband,  and  the  prisoner  was 
convicted,  it  was  held  erroneous,  and  the  judgment  was  reversed." 

In  the  early  case  of  The  State  v.  Zellers  (2  Halst.,  N.  J.,  BepOy 
where  the  State  offered  to  prove  a  conversation  between  the 
deceased  and  a  witness,  in  which  the  deceased  told  the  witness 
what  his  intentions  were  in  going  to  the  place  where  the  homi- 
cide was  committed,  on  objection  by  the  defendant,  the  court 
held  that  the  conversation  could  not  be  proved;  that  the  question 
to  be  determined  was,  what  excited  the  prisoner  to  the  commis- 
sion of  the  act?  Everything  that  could  operate  upon  his  mind 
may  be  proved,  but  you  can  not  give  in  evidence  the  conversa- 
tion or  acts  of  the  deceased  which  never  came  to  the  knowledge 
of  Zellers,  for  they  could  have  no  influence  upon  his  min<l,  and 
could  neither  extenuate  nor  justify  the  crime. 

It  is  a  rule,  not  only  statutory,  but  of  almost  universal  accep- 
tation, that  a  party  may  act  upon  reasonable  appearances  of 
danger,  and  that  whether  danger  is  apparent,  or  not,  is  always 
to  be  determined  from  the  defendant's  standpoint.  (Penal  Code, 
Arts.  570,  574;  Whart.  on  Hom.,  2  ed.,  sec.  4931;  Whart. 
Grim.  L.,  sec.  488;  The  State  v.  Cain,  20  W.  Va.,  679;  Haney  v. 
Conner,  Ky.,  5  Crim.  L.  Mag.,  47;  Jordan  v.  The  State,  11  Texas 
Ct.  App.,  435;  King  v.  The  State,  13  Texas  Ct.  App.,  277;  Qilly 
V.  The  State  15  Texas,  Ct.  App.,  287;  Jones  v.  The  State,  17 
Texas  Ct.  App.,  603.) 

Now,  in  this  case  it  was  immaterial,  so  far  as  defendant's 
rights  were  concerned,  what  were  the  motives  of  the  deceased 
McAdams  in  coming  to  the  house  of  the  defendant  on  the  fatal 
morning  of  the  homicide;  that  is,  it  is  clearly  immaterial  whether 
his  mission  was  a  peaceable  one,  to-wit:  going  to  his  brother's 
for  the  purpose  of  getting  a  wagon.  Such  motives  and  intentions 
could  not  possibly  have  affected  defendant's  conduct,  because 
the  evidence  shows  that  they  had  never  been  communicated  to 
him.  and  that  he  was  wholly  ignorant  of  them.  He  should  not 
be  held  in  any  way  bound  by  such  undisclosed  motives  and  in-' 
tentions,  and,  so  far  as  he  was  concerned,  they  could  not  throw 
any  light  upon  the  immediate  transaction,  to-wit:  the  homicide. 
In  our  opinion  the  evidence  was  inadmissible. 

Other  errors  are  complained  of,  but  they  may  not  arise  upon 
another  trial,  and  we  will  not  discuss  them. 
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For  the  error  in  admitting  the  testimony  above  discussed,  the 
judgment  is  reversed  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 
Opinion  delivered  April  24,  1886. 


[No.  3829.] 
R.  E.  Lee  v.  The  State. 

1.  Murders-Mutual  Combat— Evidence— Charge  op  the  CouRT.—See 

the  opinion  in  extenso  for  evidence  in  a  murder  case  which,  tending  to 
show  a  inntoal  oomhat  hetween  the  defendant  and  the  deceased,  authorized 
the  trial  court  to  chari^e  the  jury  in  suhstance  that,  if  the  comhat  was 
mutual,  and  the  defendant  intended,  and  did  use  a  deadly  weapon,  and 
did  take  the  life  of  the  deceased,  he  could  not  invoke  the  right  of  self 
defense. 

2.  Same— Justifiable  Homicide  in  Self  Defense.— But  see  the  opinion 

for  a  special  charge  upon  justifiable  homicide  in  self  defense,  which 
defense  being  raised  by  the  evidence,  was  erroneously  refused. 

Appeal  from  the  District  Court  of  Collin.  Tried  below  before 
the  Hon.  R.  Maltbie. 

The  indictment  charged  the  appellant  with  the  murder  of  one 
.  Emmet  Johnston,  on  the  first  dav  of  January,  1884,  in  Collin 
county,  Texas.  The  trial  resulted  in  his  conviction  for  man- 
slaughter, and  his  punishment  was  affixed  by  the  jury  at  a  term 
of  two  and  a  half  years  in  the  penitentiary. 

The  opinion  sufficiently  discloses  the  case. 

Oamett  &  Muse  filed  an  able  brief  and  argument  for  the  appel- 
lant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  manslaughter.  It  ap- 
pears from  the  record  that  the  deceased,  Emmet  Johnston,  and 
his  brother,  Eugene  Johnston,  W.  E.  Douglas,  and  the  defendant, 
Lee,  were  in  the  store  house  of  W.  E.  Douglas  on  the  first  day 
of  January,  1884,  sitting  around  the  store.    W.  E.  Douglas  was 
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a  cousin  of  the  deceased.  Lee  said  to  the  deceased:  **How  do 
you  like  the  horse  I  let  you  have?"  Deceased  replied:  ''Very 
well."  The  defendant  said:  **Is  he  as  good  as  I  recommended 
him  to  be?"  Deceased  said:  "He  is  not."  Defendant  said: 
"He  is  as  good."  Deceased  said:  **  You  are  a  liar."  Defend- 
ant said:  'Don't  call  me  a  liar."  Deceased  said:  "You  are  a 
damned  liar."  The  defendant  then  put  his  right  hand  in  the  side 
breast  pocket  of  his  over  coat  and  rose  from  his  seat,  and,  as  he 
did  this,  dec^as^d  picked  up  a  piece  of  ax  handle,  from  fourteen 
to  eighteen  inches  long,  and  rose  from  his  seat,  when  defendant 
said:  "You  walk  out  of  here  with  me!"  They  immediately 
started  toward  the  door  of  the  house,  deceased  in  front  and  the 
defendant  a  few  feet  behind.  The  door  being  closed,  deceased 
opened  it  and  went  out.  Upon  reaching  the  platform  he  turned, 
facing  the  defendant.  Defendant  continued  to  hold  his  hand  in 
his  pocket  where  he  had  placed  it  when  called  a  d — d  liar,  until 
he  was  in  the  act  of  passing  out  of  the  door,  when  he  drew  there- 
from a  pistol,  pointed  it,  and  fired  at  the  deceased  just  as  the  de- 
ceased struck  him  with  the  piece  of  ax  handle.  The  blow  and 
shot  were  almost  simultaneous.  Lee  had  his  left  arm  elevated, 
and  shot  under  it.  The  deceased  fell  where  standing,  the  ball 
entering  the  head,  over  the  right  eye. 

The  above,  in  substance,  is  the  testimony  of  Eugene  Johnston, 
brother  of  the  deceased.  W.  E.  Douglas,  cousin  of  deceased, 
gave  a  version,  which  is,  in  substance,  the  same  as  that  given 
by  Eugene  Johnston  up  to  the  point  when  deceased  picked  up 
the  ax  handle.     This  witness  says: 

"Lee  said:  'Don't  call  me  a  liar!'  Deceased  then  said:  *You 
are  a  d — d  liar!'  and  picked  up  a  poker  stick,  which  was  a  piece 
of  ax  handle  about  twenty  inches  long.  Just  as  defendant  said, 
'Tdton't  call  me  a  liar/  defendant  ran  his  right  hand  into  the  breast 
pocket  of  his  over  coat,  and  rose  from  his  chair  and  said,  to  de- 
ceased, '  Walk  out  of  here  with  me !'  Deceased  said,  *  all  right,'  and 
started  towards  the  door.  The  door  was  closed  at  the  time;  the 
deceased  opened  the  left  side  of  the  door  and  stepped  out. 
The  deceased  raised  his  stick  and  struck,  or  was  in  the  act  of 
striking  defendant,  when  he,  the  defendant,  fired  the  pistol. 
Lee  shot  under  his  left  arm,  which  was  on  a  level  with  his  head. 
Lee  was  leaning  back  a  little  when  he  shot.  Deceased  lived 
about  two  hours  after  the  shot,  and  never  spoke." 

On  cross-examination,  this  witness  stated  that  the  stick  used 
by  deceased,    "was  a  common  sized  ax  handle,  such  as  are 
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usually  bought,  or  kept  in  stores  for  sale;  was  seasoned,  and  of 
hickory  wood,  and  did  not  have  any  knots  in  it." 

By  other  witnesses  it  is  made  certain  that  before  defendant 
shot  the  deceased  had  struck  him  with  the  ax  handle,  leaving  a 
bruise  across  his  left  arm  as  wide  as  two  fingers,  and  that,  when 
struck,  defendant  was  wearing  three  shirts,  a  dress  coat  and  an 
over  coat.  These  facts  leave  no  doubt  but  that  the  blow  was 
quite  a  severe  one.  It  is  also  shown  by  Dr.  Simms  that  this  blow 
was  given  before  the  shot,  because  deceased,  from  the  nature  of 
the  wound,  would  have  been  instantly  paralyzed.  The  blow 
was  of  such  force  as  to  shiver  the  ax  handle. 

Under  these  facts,  the  court  below  instructed  the  jury  the  law 
applicable  to  a  case  in  which  the  parties  mutually  entered  into 
the  combat;  charging  them,  in  effect,  that  if  the  combat  was 
mutual,  and  defendant  intended,  and  did  use  a  deadly  weapon, 
and  did  take  the  life  of  deceased,  that  he  could  not  invoke  the 
rif^ht  of  self  defense.  This  charge  is  based  upon  the  theory  that 
it  was  the  intention  of  the  defendant  to  engage  in  a  combat  with 
the  deceased  with  a  deadly  weapon,  and  hence  the  right  of  self 
defense  could  not  be  invoked  even  to  save  his  own  life,  etc. 
This  theory  is  presented  by  the  evidence,  and  this  principle  of 
law  was  properly  submitted  to  the  jury. 

But  are  the  facts  so  conclusive  in  support  of  this  theory  as  to 
preclude  all  other  inferences?  The  deceased,  his  brother,  and 
Douglas  were  in  the  house.  Douglas  was  a  cousin  of  the 
deceased,  and  it  is  evident  that  the  deceased  was  the  aggressor. 
He  passed  the  first  insult,  and  when  requested  not  to  call  the 
defendant  a  liar,  he  not  only  repeated  that  defendant  was  a  liar, 
but  stated  thad  he  was  a  d — d  liavy  at  the  same  time  picking  up 
the  ax  handle.  Douglas  states  in  his  testimony  that  the  defend- 
ant ran  his  hand  in  his  breast  pocket  and  requested  him  to  go 
out  with  him;  that  the  deceased  said,  ''^ all  right"  and  led  the 
way  out  of  the  house,  the  defendant  following. 

Now  up  to  this  point,  do  the  facts  show  beyond  all  question 
that  it  was  the  intention  of  the  defendant  to  engage  in  a  fight 
or  combat  with  the  deceased?  May  he  not  have  believed  that  it 
was  the  purpose  of  the  deceased  to  use  the  ax  handle  upon  him, 
and,  thus  believing,  prepared  to  defend  himself  out,  rather  than 
in,  the  house,  where  the  deceased  was  in  the  presence  of  his 
brother  and  cousin?  He  had  been  given  the  lie,  yea,  the  **ci— d 
lie,"  by  deceased;  he  saw  deceased  seize  the  ax  handle,  where- 
upon he  placed  his  hand  upon  his  pistol.     This  he  had  the  right 
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to  do,  for  the  deceased  was  a  much  larger  and  stronger  man  than 
he.  Now,  with  these  facts  before  him,  had  he  not  the  right  to 
believe  that  it  was  the  intention  of  the  deceased  to  assault  him 
with  the  ax  handle,  and  so  believing,  preferred,  if  the  conflict 
was  inevitable,  to  have  it  occur  out  of  the  house,  away  from  the 
relatives  of  the  deceased,  and  where  others  could  see  and  know 
the  facts? 

We  think  this  view  of  the  case  might  be  taken,  and,  if  so,  the 
facts  do  not  render  it  absolutely  certain  that  this  was  a  mutual 
combat.  This  was  the  theory  of  the  defense,  and  in  order  that 
it  might  be  presented  to  the  jury,  the  counsel  for  defendant 
requested  the  following  charge,  which  was  refused. 

*'If  you  should  find  and  believe  from  the  evidence  that  the 
defendant  did  not  in  fact  agree  to  go  out  of  the  house  with  the 
deceased,  and  fight  with  him,  but  that  the  object  and  purpose  of 
defendant  was  to  free  himself  from  the  danger  or  supposed 
danger  which  then  environed  him,  and  you  further  believe  from 
the  evidence  that  the  deceased,  immediately  upon  getting  out  of 
the  house  in  which  said  parties  then  were,  by  any  act  done,  or 
by  words  coupled  with  such  act,  induced  the  defendant  to  believe 
that  he,  the  deceased,  was  then  in  the  act,  or  was  about  to  inflict 
either  death  or  serious  bodily  injury  upon  the  defendant  with 
an  ax  handle,  and  you  further  believe  from  the  evidence  that 
such  ax  handle  was  such  an  instrument  that,  in  the  mode  and 
manner  of  its  threatened  use,  was  capable  of  inflicting  death, 
or  was  capable  of  inflicting  serious  bodily  injury  upon  the  de- 
fendant, and  you  further  believe  from  the  evidence  that  at  the 
time  it  reasonably  appeared  to  the  defendant  that  it  was  then 
the  intention  of  deceased  to  inflict  death  or  serious  bodily  injury 
upon  him  by  deceased,  then,  in  such  case,  the  defendant's  right 
of  self  defense  would  not  be  abridged  or  compromitted  in  any 
manner,  and  if  the  defendant,  under  such  circumstances,  shot 
and  killed  the  deceased,  he  would  be  justifiable  under  the  law, 
and  you  will  find  him  not  guilty." 

We  are  of  the  opinion  that  this  charge  should  have  been  given, 
and  because  of  its  refusal  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  April  20,  1886. 


Term,  1886.]  Thuston  v.  The  State.  245 


Statement  of  the  case. 


[No.  3872.] 
Tony  Thuston  v.  The  State. 

1.  RiOHT  OF  Self  Dbpbnsb— Charqe  of  the  Court.— It  is  a  well  settled 

principle  of  law  that,  when  a  person  peeks  or  brings  on  a  difficulty,  and 
arms  himself  with  a  deadly  weapon,  with  the  intention  of  taking  life  or 
doing  some  serious  bodily  harm,  and  he  willingly  enters  into  such  diffi- 
culty, and  takes  life,  he  can  not  claim  the  benefit  of  the  law  of  self 
defense.  See  the  opinion  in  extenso  on  the'  question,  and  the  statement 
of  the  case  for  charges  of  the  court  upon  the  subject,  held^  correct. 

2.  Samb. — The  evidence  in  this  case  tended  to  establish  the  defensive  theory 

that  the  accused  did  not  provoke  the  difficulty  with  the  view  of  obtaining 
a  pretext  to  kill,  but  that,  if  he,  in  fact,  provoked  the  combat  or  produced 
the  occasion,  he  did  so  without  any  felonious  intent,  his  intent  being  only 
to  commit  a  battery.  If  so,  the  killing,  if  committed  to  save  his  own  life, 
would  be  manslaughter.  Under  the  circumstances  of  this  case  this  theory 
should  have  been  submitted  to  the  jury  by  the  charge  of  the  court,  and 
the  omission  was  error. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  before 
the  Hon.  D.  1 1.  SScott. 

This  is  the  appellant's  second  appeal  from  convictions  in  the 
second  degree  for  the  murder  of  Charley  Smith,  in  Fannin 
county,  Texas,  on  the  second  day  of  October,  1882.  A  term  of 
eight  years  in  the  penitentiary  was  the  penalty  assessed  by  the 
jury.  The  evidence  was  substantially  the  same  as  that  adduced 
on  the  former  trial,  the  report  of  which  will  be  found  in  the 
eighteenth  volume  of  these  reports,  commencing  on  page  26. 

The  charges  of  the  trial  court,  referred  to  in  the  first  head  note 
of  this  report,  read  as  follows  : 

"5.  Homicide  is  justifiable  when  it  is  committed  in  lawful  • 
self  defense.  This  occurs  when  one  is  first  unlawfully  attacked 
by  another,  in  such  a  manner,  and  with  such  means,  as  to  pro- 
duce in  the  mind  of  the  party  thus  attacked  a  reasonable  expec- 
tation, or  fear  of  death,  or  of  some  serious  bodily  injury,  and  he 
kills  the  person  thus  attacking  him  in  order  to  defend  himself. 
One  who  is  so  unlawfully  attacked  is  not  bound  to  retreat  in 
order  to  avoid  the  necessity  of  killing  his  assailant;  but,  on  the 
other  hand,  one  who  seeks,  or  brings  on  a  difficulty,  and  arms 
himself  with  a  deadly  weapon,  with  the  intention  of  taking  life. 
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or  doing  some  serious  bodily  injury,  and  he  willingly  enters  into 
such  difficulty  and  takes  life,  can  not  claim  the  benefit  of  the  law  of 
self  defense;  and  this  is  the  case  although,  during  the  progress 
of  the  conflict  or  diflSculty,  his  own  life  may  have  been  put  in 
danger." 

"  9,  If  you  find,  from  the  evidence  in  this  case,  that  the  de- 
fendant intentionally  shot  and  killed  Charley  Smith,  but  you  find 
from  the  evidence  that,  at  the  time,  the  said  Smith  was  about  to 
take  the  defendant's  life,  or  to  do  him  serious  bodily  injury,  or  it 
reasonably  so  appeared  to  defendant,  by  the  acts,  or  by  the 
words  coupled  with  the  acts,  of  the  deceased,  and  on  account  of 
such  danger,  or  reasonable  appearance  of  danger,  defendant 
shot  Smith,  then  his  acts  would  be  in  self  defense,  and  if  you  so 
believe,  you  will  find  the  defendant  not  guilty.  But  if  the  de- 
fendant willingly  entered  into  a  fight  with  a  deadly  weapon,  or 
purposely  incited  said  Charley  Smith  to  come  to  his  door  to  fight, 
and  thereupon  shot  him;  or  if  defendant  got  into  a  quarrel  with 
Charley  Smith,  and  while  in  such  quarrel  purposely  incited,  or 
dared  said  Charley  Smith  to  come  to  his  door,  or  out  of  his  house 
to  fight,  and  if  the  defendant  at  the  same  time  armed  himself 
with  a  deadly  weapon,  with  the  intention  of  taking  Smith's  life, 
and  shot  and  killed  said  Smith  upon  his  coming  to  the  door,  or 
out  of  the  house,  then  this  would  not  be  in  self  defense  (unless 
Smith  brought  on  the  attack,  as  before  explained),  although 
Smith  may  have  advanced  to,  and  opened  his  door,  armed  with 
a  gun,  intending  to  fight. 

*•  10.  If  Charley  Smith  threatened  to  take  the  life  of  the  de- 
fendant, and  such  threat,  or  threats,  were  communicated  to 
defendant  before  the  killing,  and  if  Smith,  by  any  act  done  at 
the  time,  manifested  an  intention  to  execute  the  threats  so  made, 
and  the  defendant  thereon  shot  and  killed  said  Smith,  in  order 
to  prevent  its  execution,  then  defendant  is  justifiable,  unless  he 
willingly  brought  on,  or  incited  the  aggression,  and  at  the  same 
time  expecting  to  use  a  deadly  weapon  [upon]  Smith,  and  to  take 
his  life  or  to  do  him  some  serious  bodily  injury." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Taylor  &  Galloway,  for  the  appellant. 

/.  H,  Burts^  Assistant  Attorney  General,  for  the  State. 
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Hurt,  Judge.  This  was  a  conviction  for  murder  of  the  second 
degree,  the  punishment  being  fixed  by  the  jury  at  confinement 
in  the  penitentiary  for  eight  years. 

The  homicide  occurred  in  Fannin  county,  Texas,  on  the  night 
of  October  2,  1882.  The  defendant  and  his  wife,  and  the  de- 
ceased, Charley  Smith,  and  hils  wife,  lived  in  the  same  house,  a 
box  structure  of  two  rooms  with  four  doors,  one  in  the  north  end 
and  one  in  the  side  of  each  room.  The  defendant  occupied  the 
east  room.  The  defendant  and  the  deceased  went  to  the  town  of 
Honey  Grove  on  the  day  of  the  homicide.  The  deceased  came 
home  first,  arriving  some  time  after  dark,  and  had  seated  him- 
self in  his  room,  and  was  playing  the  violin,*  when  defendant 
reached  home,  which  was  about  eight  or  nine  o'clock.  Defend- 
ant spoke  from  his  room  (between  which,  and  the  room  occupied 
by  the  deceased,  there  was  no  door  or  other  opening),  and  asked 
why  the  deceased  left  Honey  Grove  without  waiting  for  him  as 
he  agreed  to  do.  Deceased  replied  that  he  did  not  wait  because 
he  thought  that  defendant  had  gone  by  some  house  for  his,  de- 
fendant's, wife.  The  defendant  said:  **You  are  a  liar."  The 
deceased  retorted:  **  You  are  a  G — d  d— d  liar,  and  a  s — n  of  a 
b— h."  Defendant  replied:  **  You  can't  come  out  of  doors  and 
say  that."  About  this  time  the  defendant  or  some  one  else 
stepped  out  of  defendant's  north  door.  Deceased,  at  about  the 
same  time,  stepped  to  his  front  door,  kicked  a  plank  loose  and 
jerked  the  door  open  with  his  right  hand.  At  the  same  instant 
of  time,  some  one  out  of  doors  walked  into  defendant's  room, 
and  immediately  the  gun  fired  from  the  direction  of  the  defend- 
ant's north  door,  and  the  deceased  fell.  When  the  gun  fired, 
the  deceased's  door  was  open  wide  enough  to  admit  a  man's 
head,  and  the  deceased  was  standing  inside  the  room.  He  was 
shot  in  the  breast,  and  lived  but  a  few  minutes. 

These  are  the  facts  of  the  killing,  as  testified  to  by  the  wife  of 
the  deceased  at  a  former  trial  of  the  case.  She  having  died,  her 
narration  was  reproduced  by  the  county  attorney.  Upon  cross- 
examination,  she  stated  that  the  deceased  had  his  gun  in  his 
hand  when  he  went  to  the  door  just  before  he  was  shot.  When 
he  opened  the  door  he  held  the  breech  of  the  gun  under  his  left 
arm,  the  muzzle  pointing  downward. 

Hamp  Stevens,  a  witness  for  the  State,  testified:  "Hive  about 
a  half  mile  from  the  house  of  defendant.  About  nine  or 
ten  o'clock,  on  the  night  of  the  homicide,  the  defendant  came 
to  my  house  and  told  me  that  he  had  killed  Charley  Smith,  and 
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asked  me  to  go  over  there.  *  *  *  He  said  he  did  so  in  self 
defense;  that  Smith  had  come  to  his,  deceased's,  door,  opened  it, 
having  a  gun  in  his  hands,  holding  it  in  about  half  raised  posi- 
tion, when  he,  defendant,  fired.  *  *  *  When  he,  defendant, 
first  went  to  his  door,  he  did  not  have  a  gun,  but  when  he  saw 
the  deceased  have  his  gun,  he,  defendant,  stepped  back  into  his 
house,  reached  his  gun,  returned  and  fired. 

Upon  the  subject  of  self  defense,  the  court  charged  the  jury 
correctly;  first  affirmatively  for  the  defendant,  and  the  qualifica- 
tions made'  in  the  charge  were  correct  propositions  of  law  which 
were  made  pertinent  by  the  facts  in  the  case.  For  it  is  well  set- 
tled that,  when  a  person  seeks  or  brings  on  a  diflBculty,  and  arms 
himself  with  a  deadly  weapon,  with  the  intention  of  taking  life, 
or  doing  some  serious  bodily  harm,  and  he  willingly  enters  into 
such  difficulty  and  takes  life,  he  cannot  claim  the  benefit  of  the 
law  of  self  defense.  This  principle,  so  far  as  provoking  the 
difficulty,  is  thus  stated  in  a  note  to  Stafford's  case  (Hor.  and 
Thomp.  Cases  on  Self  Defense,  226):  '*  If  he  provokes  the  combat, 
or  produces  the  occasion,  in  order  to  have  a  pretext  for  killing 
his  adversary  or  doing  him  some  bodily  harm,  the  killing  will  be 
murder,  no  matter  to  what  extremity  he  may  have  been  reduced 
in  the  combat." 

While  this  proposition  is  correct,  and  made  pertinent  by  the 
evidence,  yet  it  is  not  absolutely  certain  that  appellant  provoked 
the  difficulty  in  order  to  have  a  pretext  for  killing  his  adversary. 
There  is  evidence  presenting  another  theory  which  is  more 
favorable  to  the  defendant,  viz:  that  he  did  not  provoke  the  dif- 
ficulty with  a  view  of  having  a  pretext  to  kill,  but  that,  if  he  in 
fact  provoked  the  combat  or  produced  the  occasion,  he  did  so 
without  any  felonious  intent,  intending  an  ordinary  battery 
merely;  and  that,  if  this  be  the  case,  the  killing  would  be  man- 
siaughter,  if  done  to  save  his  own  life. 

And  when  we  consider  that,  in  every  instance  in  which  the 
court  instructed  the  jury  upon  the  law  of  self  defense,  that 
which  was  favorable  to  defendant  was  qualified  by  a  proviso  by 
which  the  jury  were  told  that  self  defense  could  not  be  invoked 
if  the  defendant  provoked  the  difficulty  with  a  view  to  take  the 
life  of  his  adversary,  or  willingly  entered  into  the  combat  with 
intent  to  kill  his  adversary,  it  became  of  the  first  importance  to 
the  rights  of  defendant  that  his  theory  be  presented  to  the  jury, 
and  let  them  pass  upon  and  decide  which  of  the  two  was  cor- 
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rect.    We  are  not  discussing  the  burden  of  proof  or  the  reason- 
able doubt. 

It  was  in  evidence  that  deceased,  when  challenged,  came  out 
with  his  gun;  that  defendant,  seeing  this,  stepped  back  and  got 
his  gun.  It  was  also  in  evidence  that  deceased,  on  that  very 
day,  threatened  to  kill  defendant  before  next  morning.  Under 
these  facts,  was  it  not  probable  that  the  challenge  given  by  de- 
fendant was  to  engage  in  an  ordinary  battery  merely,  and  that 
seeing  his  adversary  advancing  with  his  gun,  and  believing  from 
the  threats  made  by  deceased  on  that  day,  that  his  adversary 
was  intending  to  carry  into  execution  his  threats,  defendant 
then  shot  and  killed  the  deceased,  and  that  he  did  not,  in  fact, 
provoke  the  diflSculty  in  order  to  have  a  pretext  to  kill;  nor  did 
he  enter  into  the  combat  with  a  view  of  killing  his  adversary  or 
of  inflicting  serious  bodily  harm  upon  him? 

We  are  not  attempting  to  decide  which  theory  is  correct,  that 
of  the  State  or  that  of  the  defense.  There  being  evidence  pre- 
senting both,  it  was  the  duty  of  the  court  to  apply  the  law  to 
each.  This  was  not  done,  and  we  think  this  omission  was  very 
clearly  calculated  to  injure  the  defendant.  The  judgment,  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  April  28,  1886. 


[No.  3892.] 
E.  E.  Roach  v.  The  Statb. 

1.  Practice— Postponbmbnt—Nkw  Trial.— Motions  to  postpone  or  tooon- 

tinue  the  case  for  trial  on  acooant  of  surprise  are  motions  addressed  to 
the  sound  discretion  of  the  trial  court.  Nevertheless,  if  the  court  im- 
properly refused  a  postponement  asked  for  on  the  ground  of  surprise 
by  the  evidence  of  a  State's  witness,  and  the  motion  for  new  trial  devel- 
ops that  the  absent  testimony  was  material,  the  motion  for  new  trial 
should  prevail.    See  this  case  in  illustration 

2.  Sblf  Defense— Impbrfkct  Right  of  Selp'Dbfense.- A  defendant 

upon  trial  for  murder  cannot  claim  that  the  killing  was  in  self  defense, 
if,  intending  to  kill  the  deceased,  he  entered  upon  the  premises  of  the 
deceased  and  provoked  the  occasion  which  resulted  in  the  homicide.  If, 
however,  he  was  a  mere  tresspasser  upon  the  premises  of  the  deceased, 
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and  provoked  the  occasion  which  resulted  in  the  homicide,  without  any 
intent  to  kill  the  deceased  or  do  him  serious  bodily  injury,  and  without 
intent  to  commit  any  felony,  he  would  not  be  deprived  wholly  of  the 
right  of  self  defense,  but  such  right  would  be  only  partial  and  imperfect; 
and  could  operate  no  further  than  to  reduce  the  homicide  to  manslaughter. 
If  the  defendant  entered  upon  the  premises  with  intent  to  kill  the  de- 
ceased, but  abemdoned  such  intention  in  good  faith,  and  tried  to  escape 
from  his  adversary,  then  if  he  was  pursued,  his  right  of  self  defense 
revived.  The  abandonment  and  withdrawal,  however,  must  be  real  and 
bona  fide.  See  the  opinion  and  the  statement  of  the  case  for  evidence 
held  to  demand  of  the  trial  court  a  charge  upon  these  phases  of  the  case. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before 
the  Hon.  J.  A.  B.  Putman. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to 
murder  one  H.  O.  Poindexter,  in  Hunt  county,  Texas,  on  the 
fifteenth  day  of  January,  1885.  The  penalty  assessed  against 
the  appellant  was  a  term  of  five  years  in  the  penitentiary. 

H.  O,  Poindexter  was  the  first  witness  for  the  State.  He  testi- 
fied that  on  the  fifteenth  day  of  January,  1885,  he  was  living  at 
the  house  of  Andrew  Hefner,  in  whose  employ  he  had  been  since 
late  in  the  year  1884.  Hefner  lived  on  the  old  Slack  place,  about 
five  miles  north  of  Greenville,  in  Hunt  county.  From  the  sitting 
room  in  which  Hefner's  family  were  sitting,  the  witness,  about 
nine  o'clock  on  the  night  of  February  15,  1885,  started  to  bring  a 
bucket  of  water.  When  he  reached,  and  partially  opened,  the 
side  door  of  the  room,  which  was  directly  opposite  the  fire  place, 
he  saw  a  man  standing  on  the  edge  of  the  gallery  in  front  of  the 
door.  Witness  did  not  recognize  the  man,  but  immediately 
closed  the  door,  ran  back  into  the  house  and  got  his  pistol.  Re- 
turning, the  witness  threw  the  door  wide  open,  and  by  means  of 
the  light  thrown  from  the  sitting  room,  saw  and  recognized  the 
defendant.  Defendant  turned  and  fied  toward  the  gate.  Wit- 
ness followed  into  the  yard.  When  the  defendant  reached  a 
point  fifteen  or  twenty  steps  from  the  gallery,  he  turned  and 
opened  fire  on  the  witness.  The  witness  then  fired  on  the  de- 
fendant, and  advanced  on  him  until  both  of  them  got  some 
distance  beyond  the  gate.  When  the  defendant  reached  a  point 
a  short  distance  beyond  the  lot,  he  was  joined  by  one  or  two 
other  parties,  who  engaged  in  the  fight.  The  defendant  and  his 
companions  fired  several  shots.  Witness  fired  four  shots  from 
his  own  pistol,  retired,  got  Hefner's  pistol,  returned  and  fired  two 
more  shots.    Hefner  came  out  about  the  time  the  last  shot  was 
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fired  by  witness,  and  called  to  the  parties  that  if  they  would 
come  from  cover  they  should  have  fair  play.  The  parties  then 
left.  They  had  their  horses  hitched  near  the  house.  Eighteen 
empty  cartridges  were  found  on  the  field  of  battle  next  morning. 
One  of  the  balls  fired  by  the  parties  passed  through  witness's 
coat. 

Cross-examined,  the  witness  testified  that  he  was  shot  by  the 
defendant  in  a  previous  fight  with  him  in  September,  1884. 
Though  the  witness,  when  he  first  opened  the  door  and  saw  the 
man  on  the  gallery,  failed  to  recognize  the  defendant,  he  felt 
confident  that  the  man  was  the  defendant,  and  that  he  had  come 
to  Hefner's  house  to  kill  witness.  Witness  and  defendant  were 
not  on  good  terms.  Defendant  made  no  demonstration  as  if  to 
shoot,  ^hen  witness  first  went  to  the  door.  He  made  no  effort 
to  shoot  when  witness  went  outside  with  his  pistol,  but  fled  to- 
wards the  gate.  Witness  did  not  see  the  pistol  in  the  defend- 
ant's hand.  When  defendant  turned  and  fired  at  witness,  wit- 
ness saw  the  blaze  from  the  pistol.  Witness  was  then  stooping, 
endeavoring  to  get  a  sight  of  defendant.  He  had  not  then  fired, 
nor  did  he  fire  until  the  defendant  fired  his  first  shot.  Witness 
could  not  say  exactly  how  many  shots  were  fired  during  the  en- 
gagement, but  on  the  next  morning  eighteen  empty  cartridges 
were  found  on  the  ground  of  the  fight. 

A.  C.  Hefner  testified,  for  the  State,  that  he  retired  early  on 
the  night  of  February  15,  1885,  leaving  Poindexter  and  the  mem- 
bers of  his,  witness's,  family,  sitting  about  the  fire.  About  nine 
o'clock  on  that  night,  Poindexter  started  with  a  bucket  to  get  some 
water.  From  the  door  of  the  sitting  room,  Poindexter  ran  back 
into  the  house,  calling  for  his  pistol.  He  secured  his  pistol  and 
went  out  of  the  house,  and  within  sufficient  time  for  him  to  reach 
a  point  fifteen  or  twenty  steps  from  the  house  the  shooting  began. 
Witness  was  unable  to  say  who  fired  the  first  shot,  or  how  many 
shots,  in  all,  were  fired.  When  he  got  out  of  the  house,  the  wit- 
ness saw  the  flashes  of  the  pistols,  which  indicated  that  firing 
was  done  from  two  or  three  different  directions.  Poindexter 
was  then  shooting  his  pistol.  The  night  was  cold  and  dark,  and 
witness  was  not  able  to  recognize  any  of  the  parties  shooting  at 
Poindexter.  Witness  called  to  th*e  parties  that,  if  they  would 
show  themselves  and  fight  fairly,  they  sliould  have  fair  play. 
The  parties  opposed  to  Poindexter  then  mounted  their  horses  and 
rode  of.  Eighteen  empty  cartridge  shells  were  found  the  next 
morning  on  the  ground. 
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Cross-examined,  the  witness  said  that  he  had  lived  several 
years  in  the  neighborhood,  and  knew  the  defendant.  He  had  no 
recollection  of  seeing  the  defendant  in  the  neighborhood  in  Jan- 
uary, 1885,  or  at  any  other  time  since  the  fall  of  1884.  Witness 
heard  of  the  diflSculty  between  defendant  and  Poindexter  in 
September,  1884,  since  when  he  had  never  seen  the  defendant. 
Witness  did  not  know  that  the  defendant  was  one  of  the  parties 
who  were  at  his  house  on  the  night  of  the  shooting. 

Charleti  Matthews  testified,  for  the  State,  in  substance,  that  he 
lived  within  a  few  hundred  yards  of  Hefner's  house  in  January, 
1885.  On  the  night  of  the  fifteenth  day  of  that  month,  witness 
heard  some  parties, — two,  he  thought, — pass  his  house  horseback, 
going  towards  Hefner's  house.  He  did  not  see  the  parties,  and, 
of  course,  had  no  idea  who  they  were.  A  few  minutes  later, 
witness  heard  some  fifteen  or  twenty  shots  fired  at  or  near  Hef- 
ner's house.  Witness  knew  Poindexter,  but  did  not  know  the 
defendant.  If  witness  had  ever  seen  defendant  in  that  neigh- 
borhood, he  did  not  remember  it.     The  State  closed. 

W.  R.  Havens  testified,  for  the  defense,  that  he  knew  defend- 
ant during  and  prior  to  the  year  1884.  He  heard  of  the  difficulty 
between  defendant  and  Poindexter  in  September,  1884,  when  the 
former  shot  the  latter.  Witness  saw  nothing  of  the  defendant 
from  September,  1884,  until  the  summer  of  1885,  when  he 
returned  and  surrendered.  If  defendant  had  been  in  Hunt 
county  during  the  time  between  September,  1884,  and  the  sumi- 
mer  of  1885,  witness  thought  he  would  have  seen  him.  Defense 
closed. 

M.  L.  Hale  testified,  for  the  State,  in  rebuttal,  that  he  hunted 
defendant  with  a  capias  several  months  during  1885,  but  was 
unable  to  find  him. 

J.  J.  Hubbard  testified  for  the  State,  in  rebuttal,  that  it  was 
his  impression  that  he  saw  the  defendant  at  Mrs.  Dean's  house, 
in  Hunt  county,  in  January,  1885. 

The  defendant's  motion  for  new  trial  was  supported  by  the 
affidavits  of  C,  C.  Christian,  J.  H.  Maynard,  and  J.  J.  Terrett,  to 
the  effect  that,  to  the  knowledge  of  the  affiants,  the  defendant 
was  at  and  about  the  neighborhood  of  Oakes's  ferry,  in  Lamar 
county,  Texas,  during  and  thfoughout  the  month  of  January, 
1885.  The  motion  otherwise  raised  the  question  discussed  in  the 
opinion. 

Montrose  &  Grubbs,  for  the  appellant. 
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</.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Appellant  had  insisted  upon  a 
trial.  After  the  state  had  closed  her  testimony,  which  was  near 
noon  and  the  hour  for  adjournment  for  dinner,  defendant's  coun- 
sel asked  the  court  to  adjourn  so  that  they  might  have  an  op- 
portunity to  confer  together  as  to  the  course  to  pursue,  one  of 
the  counsel  having  just  come  into  the  case  as  the  trial  began, 
which  request  was  refused  by  the  court,  and  they  then  placed  a 
witness  on  the  stand,  and  occupied  the  time  until  the  adjourn- 
ment for  dinner.  When  the  court  reconvened  they  presented  a 
motion  to  the  court  for  a  leave  to  withdraw  the  announcement 
of  ready  for  trial,  upon  the  ground  of  mistake  and  surprise.  It  was 
claimed  that,  in  announcing  ready  for  trial,  defendant  and  his 
counsel  believed  that  the  prosecution  was  on  account  of  a  diffi- 
culty between  defendant  and  the  same  alleged  injured  party  in 
September,  1884,  in  which  difficulty  defendant  had  shot  his  an- 
tagonist; that  he  had  prepared  to  meet  that  charge,  and  had  se- 
cured the  attendance  of  his  witnesses  as  to  that  matter,  who 
would  prove  that,  in  said  affair,  he  had  acted  alone  in  his  necjBS- 
sary  self  defence;  that  he  knew  nothing  about  the  transaction 
as  testified  to  in  this  case  by  the  State's  witnesses,  and,  conse- 
quently, was  not  prepared  to  meet  and  refute  the  statements 
made  by  them,  as  he  could  and  would  do  if  time  were  allowed  to 
secure  his  witnesses,  who  would  establish  for  him  a  complete  and 
satisfactory  alibi.    The  court  refused  to  grant'  the  motion. 

It  seems  that  the  motion  was  not  offered  to  secure  a  statutory 
postponement  or  continuance  on  the  grounds  of  surprise.  (Code 
Crim.  Proc,  Art.  568.)  It  is,  perhaps,  not  inappropriate  to  treat 
it  as  a  motion  of  that  character.  On  the  motion  for  new  trial, 
after  conviction,  the  same  grounds  urged  on  this  motion  were 
again  presented  and  relied  on,  supported,  to  some  extent,  by  af- 
fidavits. 

While  it  is  true  that  the  statutory  motion  for  postponement  or 
continuance,  based  on  surprise,  is  confided  to  the  sound  discre- 
tion of  the  trial  court,  it  is  none  the  less  well  settled  that,  if  the 
court  improperly  refuses  the  postponement  occasioned  by  sur- 
prise at  the  testimony  of  a  State's  witness,  and  on  motion  for 
new  trial  it  is  developed  that  the  absent  testimony  was  material, 
the  motion  should  prevail.  (Hood  v.  The  State,  8  Texas  Ct. 
App.,  383;  McDow  v.  The  State,  10  Texas  Ct.  App.,  98;  Childs  v. 
the  State,  Id.,  183;  Eldridge  v.  The  State,  12  Texas  Ct.  App.,  208.) 
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The  showing  made  by  defendant  on  his  motion  for  a  new  trial 
was  clearly  a  strong  equitable  one  and,  under  the  very  peculiar 
circumstances  of  the  case,  we  are  of  opinion  it  was  error  to  re- 
fuse the  new  trial.  It  was  a  very  dark  night,  and  the  alleged 
injured  party  failed  to  identify  defendant  in  the  first  inRtance, 
and  when  close  to  him,  and  only  claims  to  have,  identified  him  as 
defendant  ran  from  him  when  he,  the  witness,  emerged  a  second 
time  from  the  house,  after  having  secured  his  pistol.  Defend- 
ant proposed  to  establish  by  his  absent  witnesses  that,  at  the 
identical  time  thus  testified  to  by  the  witness,  he,  defendant,  was 
more  than  one  hundred  miles  away  in  an  adjoining  county, 
where  he  was  then  residing. 

There  are  one  or  more  phases  of  self  defence  presented  by  the 
evidence,  which  the  charge  of  the  court  wholly  fails  to  notice. 
Evidently  the  theory  of  the  prosecution  w:as  that  defendant 
went  to  the  house  of  Hefner  at  night,  to  waylay  and  murder 
Poindexter.  When  seen  upon  the  porch  or  gallery  by  Poindex- 
ter,  appellant  made  no  attempt  to  do  him  violence.  When  Poin- 
dexter re-entered  the  house,  got  his  pistol  and  came  out,  defend- 
ant ran.  Poindexter  pursued  him  some  distance,  when,  he  says, 
defendant  turned  and  fired  upon  him. 

If  the  defendant,  intending  to  kill  Poindexter,  went  to  the 
house  where  he  resided  with  a  purpose  to  waylay  and  murder 
him,  and  thus  provoked  the  occasion  which  resulted  in  his  hav- 
ing to  shoot  at  Poindexter,  then  he  could  not  claim  that  his  act 
was  in  self  defense.  If,  however,  he  was  a  mere  trespasser  up- 
on the  premises,  and  thus  provoked  the  occasion  which  resulted 
in  his  shooting  at  Poindexter  without  any  intent,  on  defendant's 
part,  to  kill  Poindexter  or  do  him  serious  bodily  injury,  and 
without  intent  to  commit  any  felony,  in  such  case  he  would  not 
be  deprived  wholly  of  the  right  of  self  defense,  but  such  right 
would  only  be  partial  and  imperfect,  and  such  as  would  operate 
to  reduce  a  homicide,  had  he  committed  a  homicide,  from  mur- 
der to  manslaughter,  and  when  a  homicide  had  not  been  com- 
mitted, then  his  offense  would  be  reduced  from  assault  with 
intent  to  murder  to  aggravated  assault.  (Arto  v.  The  State,  19 
Texas  Ct  App.,  12(;;  King  v.  The  State,  13  Texas  Ct,  App.,  277; 
Jones  V.  The  State,  17  Texas  Ct.  App.,  602.) 

Again,  the  evidence  shows  that  this  appellant  retreated  at  the 
second  approach  of  Poindexter,  and  only  shot  after  Poindexter 
had  pursued  him  some  distance.  If  defendant  went  upon  the 
premises  with  intent  to  kill  Poindexter,  yet,  if  he  abandoned 
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such  Intention  in  good  faith,  and  tried  to  escape,  from  or  avoid 
his  adversary,  then,  if  he  was  pursued,  his  right  of  self  defense 
revives.  Of  course,  there  must  be  a  real  and  bona  fide  abandon- 
ment and  withdrawal  on  his  part;  for,  if  there  be  not,  then  he 
will  still  continue  to  be  regarded  as  the  aggressor.  (I  Whart. 
Crim.  L.,  8  ed«  sec.  486.) 

These  phases  of  the  case  were  not  presented  by  the  charge  of 
the  court.    The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and' remanded. 

Opinion  delivered  April  28,  1886. 


[No.  3742.] 
Houston  Stiff  v.  The  State. 

1.  Practice— Amendment. — By  inadvertance  the  coanty  attorney  endorsed 

on  a  substituted  information  a  different  number  than  that  by  which  the 
ease  was  originaily  entered  upon  the  docket,  and  the  defense,  therefore, 
objected  to  the  substitute.  Held,  that  the  mistake  should  have  been 
corrected  upon  the  motion  of  the  county  attorney,  or  by  the  trial  court 
upon  its  own  motion. 

2.  Exhibiting  a  GAMXN.aTABLE— Evidence.— Proof  that  the  framing  table 

was  exhibited  in  '*  Stiffs  saloon,  in  Denton  county  "  will  not  support  the 
allegation  in  the  information  that  the  table  was  exhibited  in  '*  Houston 
StifTs  saloon,  in  the  city  of  Denton,'*— a  descriptive  allegation  necessary 
to  be  proved  as  laid.    (See  Withers  v.  The  State,  ante  210.) 

Appeal  from  the  County  Court  of  Denton.  Tried  below  be- 
fore the  Hon.  S.  M.  Bradley,  County  Judge. 

The  conviction  in  this  case  was  for  exhibiting  a  gaming  table, 
for  the  purpose  of.  gaming,  etc.,  and  the  penalty  imposed  was  a 
fine  of  twenty-five  dollars. 

The  opinion  sufSciently  discloses  the  case. 

Owsley  &  Walker,  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  In  the  lower  court  this  cause  was 
originally  docketed  number  535.    The  afSdavit  and  information 
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having  been  lost,  application  was  made  and  granted  to  substi- 
tute the  same.  In  making  the  substitute,  by  inadvertence  of  the 
county  attorney,  the  substitute  instead  of  being  numbered  535, 
the  original  docket  number  of  the  case,  was  numbered  555.  Ob- 
jection was  made  by  the  defendant  to  the  substitute  upon  this 
ground,  and  the  objection  was  overruled  and  the  trial  ordered  to 
be  proceeded  with.  When  the  mistake  was  made  to  appear,  it 
should  have  been  corrected,  either  by  motion  on  the  part  of  the 
county  attorney,  or  the  court  should  have  ordered  the  correction 
of  its  own  motion. 

Other  questions  in  this  case  are  identical  with  those  decided 
by  us  in  Withers  v.  The  State,  appealed  from  Denton  county;, 
and  in  this,  as  in  that  case,  the  charge  in  the  information  w€ts 
that  defendant  ''did,  etc.,  keep,  etc.,  a  certain  gaming  table  in 
Houston  Stiflf's  saloon  in  the  city  pf  Denton.^'  There  is  no  proof 
going  to  establish  the  allegation  that  the  offense  was  committed 
**in  the  city  of  Denton,^^  This  proof  was  essential  under  the  al- 
legation in  the  information.     (See  Withers's  case,  ante  210.) 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  April  28,  1886. 


[No.  3768.] 
VicK  Williams  v.  The  State. 

1 .  Practice— Vbnub.— The  record  on  appeal  must  show  affinnatively  that 

the  venue  of  the  offense  was  proved  as  alleged.     Otherwise  a  conviction 
will  be  reversed. 

2.  DiSTURBiNO  THB  Pbagb— FACT  Oasb.— See  the  statement  of  the  case  for 

evidence  held  iDsufflcient  to  support  a  conviction  for  disturbing  the 
peace  by  cursing  in  a  public  place. 

Appeal  from  the  County  Court  of  Wilbarger.  Tried  below 
before  the  Hon.  J.  P.  Orr,  County  Judge. 

The  conviction  in  this  case  was  for  disturbing  the  peace,  by 
cursing  and  swearing  on  a  public  street  of  the  town  of  Vernon. 
The  penalty  imposed  by  the  verdict  was  a  fine  of  twenty  dollars. 
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Sheriff  Q.  T.  Douglass  was  the  only  witness  who  testified  on 
the  trial  of  the  defendant,  who  is  disclosed  by  the  evidence  to  be 
a  woman.  The  witness  testified  that  on  May  2,  1886,  he  went 
into  a  drinking  saloon,  a  public  place  in  the  town  of  Vernon, 
where  he  saw  the  defendant  and  two  other  parties.  None  of  the 
parties  were  making  a  disturbance  at  the  time.  The  defendant 
was  standing  in  the  saloon  waiting  for  a  lemonade  then  being 
prepared  by  the  bar  tender.  The  other  two  parties  were  stand- 
ing in  the  saloon.  The  witness,  acting  upon  his  own  responsi- 
bility, and  not  being  requested  by  the  bar  tender,  ordered 
the  defendant  and  the  other  two  parties  to  leave  the  saloon. 
Defendant  replied,  either  that  she  would  leave  when  she  got  her 
lemonade,  or  would  not  leave  until  she  got  her  lemonade,  inter- 
polating several  oaths.  Witness  forced  her  out  of  the  saloon 
door,  and  took  her  up  the  street  under  arrest.  She  protested 
against  and  resisted  arrest,  cursing  the  while  that  she  was  being 
taken  up  the  street.  She  uttered  several  oaths  in  the  saloon 
after  her  arrest.  She  did  not  curse  nor  otherwise  disturb  the 
public  peace  until  ordered  out  of  the  saloon  by  the  witness.  She 
was  under  arrest,  and  was  resisting  arrest,  when  she  uttered  the 
oaths  stated.  There  were  no  private  residences  within  hearing 
of  the  saloon,  but  a  hotel,  containing  a  family,  was  passed  en 
route  to  jail.  That  hotel  was  on  a  street  one  hundred  feet  wide, 
and  on  the  opposite  side  from  the  witness  and  the  defendant. 

Beckett  &  Wheeler ^  for  the  appellant. 

J.  H,  BurtSy  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  disturbing  the  peace 
by  cursing  and  swearing  in  a  public  place,  to-wit:  a  street. 

There  is  no  proof,  of  venue;  and,  after  a  very  careful  exami- 
nation of  the  facts,  we  are  of  the  opinion  that  the  evidence  does 
not  sustain  the  conviction. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  May  1,  1886. 
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[No.  3972.] 

Turner  Clements  v.  The  State. 

1.  VARLA.NCB. — The  complaint  and  information  impleaded  *' Clements  Tur- 

ner." The  evidence  names,  and  the  verdict  and  judgment  condemn, 
*^  Turner  Clements."  The  record  fails  to  identify  the  party  prosecuted  as 
Clements  Turner  as  this  appellant  who  was  convicted  as  Turner  Clements. 
Held,  that  the  variance  is  fatal. 

2.  MaiiIcioub  Mischief— Fact  Case.— See  the  statement  of  the  case  for  ev- 

idence ?^ld  insufficient  to  support  a  conviction  for  unlawfully  and  wilfully 
causing  stock  to  go  upon  the  enclosed  laud  of  another. 

Appeal  from  the  County  Court  of  Guadalupe.  Tried  below 
before  the  Hon.  J.  F.  McKee,  County  Judge. 

The  conviction  in  this  case  was  for  wilfully  driving  stock  upon 
the  enclosed  land  of  another,  and  the  penalty  imposed  was  a  fine 
of  ten  dollars. 

Dick  Griffin  was  the  first  witness  for  the  State.     He  testified 
that  he  owned  a  small  tract  of  land  adjoining  Chailotte  Herran's 
land  on  the  south,  and  defendant  owned  a  small  tract  adjoining 
Charlotte  Herran's  on  the  north.     Some  time  prior  to  January, 
1885,  defendant  came  to  witness  and  proposed  that  if  the  witness 
would  not  turn  his  stock  into  his,  witness's,  field  until  he,  defend- 
ant, had  gathered  his  crop.  He,  defendant,  would  not  turn   his 
stock  into  his  field  until  he,  witness,  had  gathered  his   crop. 
That  agreement  was  then  entered  into.     There  was  a  division 
fence  between  the  land  of  witness  and  that  of  Charlotte  Herran, 
but  no  fence  between  the  land  of  Charlotte  Herran  and  that  of 
the  defendant.     The  fence  between  witness's  and  Charlotte  Her- 
ran's lands  was  in  a  very  dilapidated  condition,  being  in  some 
places  scarcely  knee  high.     That  fence  was  built  by  Charlotte 
Herran,  but  was  claimed  by  witness.     Defendant's  farm  was 
about  a  half  a  mile  distant  from  witness's  farm.     Witness  could 
see  defendant's  house  from  his.     Witness  saw  the  defendant,  in 
August,  turn  his  horses  into  his  (defendant's)  field.     Witness 
caught  the  horses,  took  them  to  defendant,  and  told  him  to  tie 
them  up;  that  they  had  crossed  the  fence  into  witness's  field, 
and  that  some  hogs  had  invaded  his  potato  patch.    Circus  day 
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in  Seguin  was  August  10.    The  witness  gathered  his  corn  about 
three  weeks  before  the  circus. 

Cross-examined,  the  witness  testified  that  the  agreenaent  with 
defendant  was  mude  in  the  presence  and  hearing  of  Soote  Hall. 
Nothing  was  said  in  the  agreement  about  the  time  the  crops 
should  be  gathered.  Witness  was  gathering  corn  for  Mr.  Ander- 
son when  defendant  gathered  his  corn.  Defendant  drove  his 
horses  into  his  own  field,  whence  they  passed  over  the  dilapi- 
dated fence  into  witness's  field. 

Soote  Hall  testified,  for  the  State,  that  he  lived  with  Dick 
GrifSn.  He  saw  the  defendant  turn  his  horses  into  his  (defend- 
ant's) field,  in  August,  1885,  whence  they  passed  into  Griffin's 
field,  over  a  dilapidated  fence.  Witness  did  not  hear  the  agree- 
ment between  defendant  and  Griffin,  testified  to  by  Griffin. 
Griffin  owned  no  horses  or  other  stock. 

Dick  Sheffield  testified,  for  the  State,  that  he  saw  the  defend- 
ant turn  his  horses  into  his  field  in  August,  1885,  whence  they 
passed  over  a  bad  fence  into  Griffin's  field.    The  State  rested. 

Charlotte  Herran  testified,  for  the  defense,  that  she  was  the 
defendant's  mother-in-law.  Witness  owned  &  small  tract  of  land 
between  the  land  of  Griffin  and  that  of  the  defendant.  The 
fence  between  the  places  of  witness  and  Griffia  was  the  witness's 
exclusive  property.  It  was  a  good  fence,  from  four  and  a  half 
to  five  feet  high.  Defendant  lived  in  the  witness's  enclosure,  and 
witness  knew  of  her  own  personal  knowledge  that  he  did  not 
turn  his  horses  into  his  field  until  after  Griffin  had  gathered  his 
corn.  Witness  had  never  heard  of  an  agreement  between  Griffin 
and  defendant  such  as  that  testified  to  by  Griffin.  Witness  knew 
that  the  defendant's  horses  got  into  Griffin's  field  in  August,  1885, 
and  Griffin  took  the  horses  to  defendant,  but  she  knew  equally 
well  that  they  got  into  that  field  from  the  outside,  and  not  from 
defendant's  field.  Defendant  never  at  any  time  in  1885  turned 
his  horses  into  his  field,  uutil  after  Griffin  had  gathered  his  corn. 
Griffin  was  not  a  friend  to  defendant. 

Cross-examined,  witness  stated  that  she  had  not  seen  all  of 
her  cross  fence  for  three  weeks,  and  could  not  say  that  it  had  not 
been  torn  down  in  some  places  in  that  time. 

Sonne  Herran  testified  that  he  lived  with  defendant,  and  knew 
that  defendant  did  not  turn  his'horses  into  his  field  in  18b5,  until 
after  Griffin's  corn  was  gathered.  The  cross  fence  between  the 
Herran  and  Griffia  farms  was  a  good  fence.    Defendant's  horses 
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once  got  into  Griffin's  field  from  the  outside  rauge.    The  witness 
and  the  defendant  were  brothers-in-law. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion.  • 

J.  B.  Dibrell,  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 


White,  Presiding  Judge.  The  complaint  and  informa- 
tion upon  which  the  appellant  was  tried  both  named  the  party 
intended  to  be  prosecuted  as  "Clements  Turner."  The  evi- 
dence, verdict,  and  judgment  are  against  "Turner  Clements." 
There  is  nothing  in  the  record  to  identify  Clements  Turner,  the 
party  prosecuted,  with  the  appellant,  who  was  convicted  under 
the  name  of  Turner  Clements.  The  variance  as  presented  in 
the  record  appears  to  be  fatal. 

We  are  furthermore  of  the  opinion  that  the  evidence  wholly 
fails  to  support  the  verdict  and  judgment.  The  judgment  is 
therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  May  1,  1886. 


[No.  392<L] 
H.  Yoakum  v.  The  State. 

1.  Driving  Stock  from  Accustomed  Ranob— Term  Defined.— The  of- 

fense of  unlawfully,  wilfully,  and  fraudulently  taking  into  poeseasion  and 
driving  from  its  accustomed  range  the  animal  of  another,  without  the 
consent  of  the  owner,  as  that  offense  is  defined  by  Article  749  of  the 
Penal  Code,  is  limited  and  qualified  by  the  word  '*  wilfully, ^^  which,  in 
legal  parlance,  means  with  evil  intent,  or  that  the  act  was  done  without 
reasonable  ground  to  believe  that  the  same  was  lawful. 

2.  Bams— Fact  Case. — See  the  statement  of  the  case  for  evidence  held  in- 

sufficient to  support  a  conviction  foe  wilfully  driving  stock  from  its  aoous- 
tomed  range. 

Appeal  from  the  District  Court  of  Travis.    Tried  below  be- 
fore the  Hon,  A.  S,  Walker, 
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The  first  count  in  the  indictment  in  this  case  charged  the  ap- 
pellant with  the  unlawful,  wilful,  and  fraudulent  driving  of  a 
certain  head  of  cattle,  the  property  of  Larry  Hughes,  from  its 
accustomed  range,  without  the  consent  of  the  owner.  The  sec- 
ond count  charged  him  with  the  theft  of  the  animal.  Both 
counts  alleged  the  venue  in  Travis  county,*  Texas.  The  first 
count  charges  the  twenty-fifth  day  of  July,  1^885,  as  the  date  of 
the  offense  therein  charged,  and  the  second  count  charges  the 
twenty-fifth  day  of  June,  1885,  as  the  date  of  the  theft.  The 
verdict  found  the  defendant  **  guilty  of  a  misdemeanor,"  and 
assessed  his  punishment  at  a  fine  of  fifty  dollars. 

Larry  Hughes,  the  first  witness  for  the  State,  testified  that  he 
lived  in  Travis  county,  Texas,  south  of  the  Colorado  river.  On 
or  about  the  day  alleged  in  the  indictment  the  witness  lost  a  steer 
calf,  twelve  or  thirteen  months  old.  Its  accustomed  range  for 
the  eight  or  nine  months  next  preceding  its  disappearance  was 
on  the  right  bank  of  the  Colorado  river.  Witness  had  owned 
that  animal  since  October,  1884.  The  original  brand  was  a  plain 
LH  with  an  over  bar.  That  brand,  when  two  or  three  weeks 
old,  was  changed  somewhat.  The  L  was  run  into  the  bar,  and 
the  H  was  changed  to  resemble  an  R  more  than  an  H.  Witness 
once  offered  to  sell  the  calf  to  Billy  Sheehan.  No  one  had  the 
witness's  consent  to  take,  handle,  or  sell  the  calf.  Witness  never 
sold  that  calf.  He  recovered  the  hide  from  Mr.  Robinson's  hide 
house,  on  Shoal  creek.  The  witness  got  the  animal  from  the  de- 
fendant's brother.  He  offered  to  trade  it  to  the  defendant  for  a 
heifer,  about  five  months  before  the  disappearance  of  the  ani- 
mal. Witness  did  not  know  where  the  defendant  then  lived, 
but  thought  he  lived  with  his  brother.  Witness  did  not  know 
that  defendant  had  ever  seen  the  calf  at  his,  witness's,  place,  but 
defendant  was  often  at  witness's  place,  while  he,  witness,  owned 
the  calf.  Witness  could  not  say  that  the  animal  was  about 
home  on  the  occasion  of  any  visit  of  defendant.  Defendant  had 
not  been  at  witness's  house  since  the  winter  of  1884r-1885. 

Cross-examined,  the  witness  said  that  after  he  missed  the  ani- 
mal he  spoke  to  defendant  about  it.  Defendant  said  that  he 
took  the  brand  on  the  calf  to  be  Mr.  Robinson's,  and  that  he 
bought  it  from  Robinson  before  he  handled  it. 

Re  examined,  witness  said  that  the  conversation  with  defend- 
ant last  mentioned  occurred  after  he,  witness,  found  the  hide. 
The  flesh  was  still  in  defendant's  meat  market,  unsold,  when  this 
interview  was  had.    Witness  told  the  defendant  that  he  had 
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killed  his  calf.  Defendant  replied:  "No,  I  reckon  not."  Wit- 
ness replied,  "  Yes,  you  have,"  and  spoke  of  finding  the  hide. 
Witness  and  defendant  then  went  to  Robinson.  Robinson  said 
that  he  had  calves  branded  with  square — R  connected,  and  that 
defendant  had  mistaken  the  calf  for  one  of  his,  Robinson's. 

Hide  and  animal  inspector  Warren  testified  that  defendant 
sent  for  him  in  Jqne  to  inspect  an  animal  he  had  killed.  The 
witness  examined  the  hide  and  found  it  branded  LH,  with  an 
over  bar.  The  brand  was  blotched.  A  novice  might  have  taken 
the  brand  for  square — R  connected,  but  an  expert  could  hardly 
do  it.  Defendant  told  witness  that  he  got  the  animal  from  a 
man  across  the  river.  After  the  trouble,  he  told  witness  that  he 
got  it  from  Robinson.  Hughes's  brand  was  LH,  with  an  over 
bar,  Robinson's  brand  was  a  square  — R,  connected.  The  brand 
on  the  hide  was  a  blotched  LH,  with  an  over  bar.  The  State 
closed. 

Lem  Robinson  testified,  for  the  defense,  that  he  owned  a  calf 
in  the  square — R  brand,  running  across  the  river.  Defendant  pro- 
posed to  purchase  that  animal,  but  witness  at  first  refused  to  sell 
it.  He  finally  agreed  to  let  defendant  have  it,  if  he  would  take 
it  up  himself  and  pay  for  it.  Defendant  afterwards  paid  witness 
for  the  calf.  Mr.  Hughes  afterwards  came  to  witness  about  the 
calf  defendant  had  killed.  Witness  told  him  that  a  mistake  had 
occurred.  Hughes  then  executed  a  bill  of  sale  to  defendant,  and 
defendant  paid  Hughes  in  witness's  presence.  Defendant  also 
paid  the  witness  for  the  <calf.  This  witness,  on  cross-examina- 
tion, said  that  he  thought  the  payment  to  him  was  made  by  de- 
fendant after  the  payment  to  Hughes.  Witness  authorized 
Hughes  to  kill  the  calf  in  his  brand. 

Mr.  Sale  testified,  for  the  defense,  that  he  was  a  butcher  in  the 
employ  of  the  defendant.  He  butchered  the  calf  described  in 
the  indictment.  Defendant  did  not  tell  witness  where  he  got  the 
calf,  but  witness  understood  him  to  say  he  got  it  from  "an  old 
man"  across  the  river,  and  witness  so  told  Mr.  Warren. 

E.  P.  Robinson  testified,  for  the  defense,  that  he  bought  the 
hide  from  defendant.  He  bought  it  as  a  hide  branded  square— R 
connected.  He  took  such  to  be  the  brand.  Subsequent  close  ex- 
amination disclosed  the  brand  lo  be  LH,  with  an  upper  bar,  the 
bar  very  close  to  the  letters. 

E.  P.  Haigler,  butcher,  testified,  for  the  defense,  that  he  ex- 
amined the  hide.  The  brand  was  blotched,  and  could  be  readily 
taken  to  be  a  square — R,  connected. 
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The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Walton^  Hill  &  Walton,  for  the  appellant. 

J.  H,  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Appellant  was  tried  and  convicted 
upon  the  first  count  in  the  indictment;  which  charged  him  with 
having  unlawfully,  wilfully,  and  fraudulently  taken  into  his 
possession  the  animal  mentioned  in  the  indictment,  and  driven 
the  same  from  its  accustomed  range,  without  the  consent  of  the 
owner,  the  prosecution  being  based  on  Article  749  of  the  Penal 
Code. 

The  offense,  as  denounced  by  the  statute,  is  limited  and  quali- 
fied by  the  word  "wilfully,"  which,  in  legal  parlance,  means 
with  evil  intent,  or  that  the  act  was  done  without  reasonable 
e^round  to  believe  that  the  same  was  lawful.  (Owens  v.  The 
State,  19  Texas  Ct.  App.,  242;  and  authorities  cited.) 

When  the  evidence,  as  shown  by  the  statement  of  facts,  is 
subjected  to  the  test  of  the  above  definition  of  the  word  "wilful," 
as  used  in  the  statute,  we  are  of  the  opinion  that  it  is  wholly 
insufficient  to  support  the  judgment  of  conviction  rendered  in 
the  lower  court.  On  the  contrary,  it  shows  that  appellant 
thought  he  had  the  right  to  take  the  animal  in  question,  and,  in 
our  opinion,  he  had  good  reasons,  as  shown  by  the  evidence, 
upon  which  to  base  his  belief. 

In  view  of  the  evidence  disclosed,  we  do  not  think  this  con- 
viction should  be  permitted  to  stand  as  a  precedent;  wherefore 
the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  May  1,  1886. 
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[No.  3968.] 

C.  C.  Baker  v.  The  State. 

1.  OBSTRUCTiira  Public  Road— Term  Defined.— •*  Wilful,"  in  statatory 

parlance,  means  with  evil  intent  or  legal  malice,  or  without  reasonable 
ground  for  believing  the  act  to  be  lawful.  In  order  to  authorize  a  convic- 
tion for  obstructing  a  public  road,  it  must  be  made  to  appear  that  the 
act  was  wilfully  done. 

2.  Same — Fact  Case,— See  the  opinion  and  the  statement  of  the  case  for 

evidence  held  insufficient  to  support  a  conviction  for  wilfully  obstraet- 
ing  a  public  road,  in  as  much  as  it  fails  to  show  that  the  act  was  wilfolly 
done. 

Appeal  from  the  District  Court  oif  Bexar.  Tried  below  before 
the  Hon.  G.  H.  Noonan. 

The  conviction  in  this  case  was  for  wilfully  obstructing  a  pub- 
lic road,  by  fencing  on  the  same.  The  penalty  assessed  against 
the  appellant  was  a  fine  of  eighty  dollars. 

The  State  proved,  by  the  records  of  the  commissioners'  court, 
that  the  road  described  in  the  indictment  was  a  first  class  public 
road,  and  that  it  was  laid  out  in  compliance  with  the  require- 
ments of  law,  under  the  following  circumstances:  The  defend- 
ant and  Walter  Beck  owned  adjoining  tracts  of  land.  The 
defendant  and  others,  in  September,  1878,  petitioned  the  commis- 
sioners' court  to  lay  out  a  first  class  public  road,  sixty  feet  wide, 
on  the  line  between  the  defendant  and  the  said  Beck.  The  road 
was  accordingly  ordered  to  be  laid  out,  thirty  feet  on  the  land  of 
defendant  and  Beck,  respectively,  damages  in  the  sum  of  eighty 
dollars  being  allowed  to  defendant  and  the  same  to  Beck.  After 
the  promulgation  of  the  order  establishing  the  road,  the  defendant 
and  Beck  entered  into  the  agreement  evidenced  by  the  following 
letters: 

"To  the  Honorable  County  Commissioners'  Court;  Thomas  A. 

Dwyer,  presiding: 

**  Gentlemen:  Should  you  agree  to  establish  the  road  on  the 
land  of  Walter  Beck,  as  agreed  by  him,  the  amount  allowed  me 
for  moving  my  fence  you  are  authorized  to  pay  to  him,  and  I 
agree  to  turn  the  northwest  corner  of  my  fence  in  to  where  the 
road  stikes  the  fence,  and  make  a  gradual  turn. 

"C.  C.  Bakek." 
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"  To  the  Honorable  County  Commissioners'  Court;  Thomas  A. 

Dwyer,  presiding: 

"Qkntlembn:  At  a  term  of  your  honorable  court,  a  jury  of 
review  was  appointed  to  review  a  road  from  the  Wilson  county 
line,  known  as  the  old  Gonza,les  county  road.  Said  jury  agreed 
on  a  line  between  C.  C.  Baker  and  the  undersigned,  both  lands 
being  enclosed.  Mr.  Baker  gave  the  right  of  way,  the  county  to 
pay  him  for  moving  his  fence.  I  entered  a  protest.  A  jury  was 
appointed  by  your  honorable '  body  to  assess  damages  for«and 
against.  The  jury  allowed  to  C.  C.  Baker  eighty  dollars  for 
removing  his  fence,  and  me  the  same  amount  of  damages.  I 
have  now  agreed  with  C.  C.  Baker  to  give  the  right  of  way  for 
the  whole  road  through  my  land,  and  let  his  fence  stand.  He 
gives  me  the  amount  that  the  county  allowed  him  for  moving 
his  fence. 

'  *  Respectfully, 

"Walter  B.  Beck," 

The  said  agreement  between  Baker  and  Beck  was  ratified  and 
approved  by  the  commissioners'  court,  and  the  road  was  laid  out 
in  accordance  with  the  same,  in  the  presence  of  the  defendant. 

J.  W.  Light  testified,  for  the  State,  that  he  was  road  overseer 
when  the  road  described  in  the  indictment  was  cut  out  and 
opened.  It  was  opened  entirely  upon  Beck's  land,  in  accordance 
with  the  agreement  between  Beck  and  defendant,  approved  by 
the  commissioners'  court.  It  extended  in  width  sixty  feet  from 
defendant's  fence,  on  Beck's  land.  The  road  lay  for  three  years 
as  it  was  originally  cut  out.  In  June,  1883,  the  defendant  moved 
his  fence  forward  about  fifteen  feet  into  the  road,  obstructing  it 
to  that  extent.  That  obstruction  still  remains.  It  was  under- 
stood, when  defendant  and  Beck  entered  into  their  agreement, 
that  the  defendant  should  have  the  right  to  straighten  and  other- 
wise alter  and  reconstruct  his  fence. 

Walter  Beck  testified,  for  the  State,  that  he  owned  a  tract  of 
land  adjoining  the  tract  owned  by  the  defendant.  When  the 
road  was  first  ordered  laid  out,  one-half  oh  the  land  of  witness, 
and  one-half  on  defendant's  land,  there  was  a  dispute  pending 
between  witness  and  defendant  as  to  the  boundary  line  between 
them.  Witness  agreed  with  Baker  to  take  the  eighty  dollars 
damages  allowed  him,  Baker,  and  give  the  entire  right  of  way 
over  his  land,  from  Baker's  fence,  that  fence  hencetorth  to  be 
recognized  as  the  boundary  line  between  them.    The  agreement 
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was  approved  by  the  coininissioners'  court,  the  damage  nion«y 
was  paid  to  the  witness,  and  the  road  was  opened  in  accordance 
with  the  agreement.  The  road  remained  as  laid  out  for  about 
three  years,  when  Baker  moved  his  fence  forward,  about  fifteen 
feet,  into  the  road,  where  it  still  remains,  obstructing  the  road 
to  that  extent.  It  was  understood  between  witness  and  Baker 
that  Baker's  fence  should  mark  the  dividing  line  between  their 
respective  lands,  and  that  the  road  was  to  run  to  Baker's  fence. 
The  State  closed. 

D.  Donaldson  and  S.  Locke,  civil  engineers,  testified,  for  the 
defense,  that  they  had  surveyed  a  line  between  two  large  stones 
said  to  mark  corners  of  Baker's  land.  That  line  was  surveyed 
as  the  line  between  Baker  and  Beck.  The  fence  erected  by 
Baker,  and  said  to  be  the  fence  mentioned  in  the  indictment,  was 
within  the  said  line.  Neither  of  the  witnesses  ran  out  the  road, 
and  neither  of  them  knew,  as  a  matter  of  fact,  what  the  two 
stones  were  placed  in  their  respective  positions  to  represent. 

Mr.  Conway  testified,  for  the  defense,  that  he  helped  survey 
the  road  described  in  the  indictment.  It  was  first  surveyed 
thirty  feet  on  the  land  each*of  Baker  and  Beck.  Under  an 
agreement  between  Baker  and  Beck,  it  was  subsequently  run 
out  entirely  on  Beck's  land.  The  fence,  as  it  now  stands,  is 
about  twenty-five  feet  on  the  road,  as  it  was  run  out  previous  to 
the  agreement  between  Baker  and  Beck,  and  in  some  places  it 
was  about  five  feet  in  the  road  as  it  was  run  out  after  the  said 
agreement  between  Baker  and  Beck.  Baker's  fence,  as  it  origi- 
nally stood,  was  crooked  in  places.  In  changing  it,  he  straight- 
ened it. 

George  Benneoke  testified,  for  the  defense,  that  he  was  road 
overseer  of  the  road  alleged  to  be  obstructed,  at  the  time  of  the 
alleged  obstruction.  When  witness  discovered  Baker  making 
his  fence,  as  it  now  stands,  he,  witness,  went  to  see  the  county 
judge  about  preventing  Baker  from  so  building  his  fence.  The 
county  judge  said  that,  under  his  agreement  with  Beck,  Baker 
was  authorized  to  build  his  fence  as  he  was  then  building  it,  and 
that  witness  had  no  authority  to  remove  it.  Witness  told  Baker 
what  the  county  judge  said  to  him.  Witness  took  no  steps  to 
prevent  Baker  from  completing  his  fence,  or  afterwards  to  re- 
move it. 

The  motion  for  new  trial  raised  tho  questions  discussed  in  the 
opinion. 
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John  H.  Copeland  and  Thomas  H.  Franklin,  for  the  appellant. 
J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  This  appeal  is  from  a  judgment 
of  conviction  for  obstructing  a  public  road,  and  in  our  opinion 
the  evidence,  as  disclosed  by  the  statement  of  facts  in  the 
record,  wholly  fails  to  support  the  verdict  and  judgment.  Un- 
der an  agreement  between  this  appellant  and  one  Beck,  and 
which  agreement  was  sanctioned  and  ratified  by  the  commis- 
sioners' court  of  the  county,  and  in  consideration  of  which  Beck 
was  paid  the  sum  of  eighty  dollars,  the  road  was  to  be  located 
entirely  upon  Beck's  land,  and  no  portion  of  appellant's  land 
was  to  be  taken  or  used  in  the  construction  of  said  road.  In 
straightening  his  fence  appellant  never  went  beyond  the  line  of 
his  own  land. 

To  render  a  party  liable,  under  the  statute ,  for  obstructing  a 
public  road  the  act  must  have  been  done  ''wilfully"  (Penal 
Code,  Art.  405);  and  the  word  '^wilful,"  as  used  in  the  statute, 
means  with  evil  intent,  or  legal  malice,  or  without  reasonable 
g^round  for  believing  the  act  to  be  lawful.  (Thomas  v.  The  State, 
U  Texas  Ct.  App.,  200;  Schubert  v.  The  State,  16  Texas  Ct. 
App.,  645;  Trice  v.  The  State,  17  Texas  Ct.  App.,  743;  Loyd  v. 
The  State,  19  Texas  Ct,  App.,  321.) 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  May  1,  1886. 


[No.  3700.] 
Alexander  Reddick  et  al.  v.  The  State. 

« 

t  Scire  Facias— Practice— Evidence. —NotwithBtanding  the  guo^j  crim- 
inal character  of  scire  facias  cases,  all  of  the  proceedings  in  such  cases, 
after  judgment  nisi  and  the  issuance  of  scire  facias,  unless  otherwise  ex- 
pressly provided  by  statute,  are  liable  to  and  governed  in  practice  by  the 
same  rules  that  obtain  in  civil  cases.  A  party  to  a  civil  suit,  notwith- 
standing his  interest  in  the  subject  matter  of  litigation,  is  a  competent 
witness  in  his  own  behalf,  and  likewise,  under  the  rule  stated,  the  princi- 
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pal  in  a  bond  Involved  in  scire  facias  proceedings  is  a  competent  witnees 
in  his  own  behalf  and  the  behalf  of  his  sureties.  ' 

2.  Samb. — That  sickness  or  some  ancontrollable  circumstance  prevented  the 
principaPs  appearance  in  court  is  speclaUy  enumerated  by  the  statute  as 
sufficient  to  exonerate  him  and  his  sureties  from  liability  on  the  forfeit- 
ure of  the  recognizance  or  bail  bond. 

Error  from  the  County  Court  of  Bexar.  Tried  below  before 
the  Hon.  G.  H.  Noonan. 

The  writ  of  error  in  this  case  was  prosecuted  from  a  judgment 
final  forfeiting  the  appearance  bond  of  Alexander  Reddick, 
bailed  under  a  charge  of  dealing  monte.  The  amount  of  the 
bond  and  judgment  was  $150. 

Tarleton  &  Keller,  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  In  September,  1882,  plaintiff  in 
error,  Alexander  Reddick,  was  arrested  by  the  sheriff  of  Bexar 
county,  on  a  capias  issued  under  an  indictment  charging  the 
said  Reddick  with  exhibiting  a  monte  game  for  the  purpose  of 
gaming.  He  gave  bond,  with  Sam  Berliner  and  Charles  Murray 
as  sureties,  for  his  appearance  before  the  district  court  of  said 
Bexar  county,  to  answer  said  indictment,  which  cause  was  num- 
bered 2172.  On  June  11,  1883,  the  said  cause  number  2172  being 
called  for  trial,  the  said  Reddick  came  not,  and  judgment  nisi 
was  taken  against  him  and  his  sureties,  Sam  Berliner  and 
Charles  Murray,  and  the  cause  docketed  in  said  district  court  as 
number  1429. 

Citation  was  issued,  and  in  due  time  plaintiffs  in  error  filed 
their  joint  answer  in  said  district  court  of  Bexar  county,  and  set 
up  in  defense  that  serious  illness  of  said  Reddick,  at  Hot  Springs, 
in  the  state  of  Arkansas,  where  he  was  under  medical  treatment, 
and  unable  to  travel  for  a  continuous  period  anterior  and  subse- 
,quent  to  the  date  of  said  judgment  nisi  prevented  his  being  in 
attendance  at  court  at  the  date  of  his  case  being  called  for  trial; 
that  no  disrespect  was  intended  the  court  by  his  failure  to  be 
present,  and  that  since  the  date  of  said  judgment  nisi  the  said 
Reddick  had  voluntarily  come  into  said  district  court  and  had 
been  tried  on  the  charge  aforesaid. 

The  said  cause  number  1429  coming  on  for  trial  on  the  twelfth  day 
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of  May,  1884,  defendants  offered  to  prove  by  said  defendant,  Bed- 
dick,  the  defensive  matters  alleged  in  the  answer,  when  the  State, 
by  its  counsel,  objected  to  said  Reddick  testifying  in  .the  cause, 
on  the  ground  that  a  suit  on  a  bail  bond  is  a  criminal  proceed- 
ing, and  that  the  said  Reddick,  being  the  principal  in  the  bond, 
was  incompetent  as  a  witness  and  not  permitted  to  testify  in  his 
own  behalf,  and  the  court  sustaining  the  objection,  defendants 
excepted  and  tendered  their  bill  of  exceptions,  which  was  al- 
lowed, and  made  part  of  the  record. 

It  was  error  to  refuse  the  appellant,  Alexander  Reddick,  as  a 
witness,  to  testify  in  his  own  behalf,  and  in  behalf  of  his  sureties 
in  this  cause.  Whilst  scire  facias  cases  are  quasi  criminal  cases, 
yet  in  all  proceedings  after  judgment  nisi  and  the  issuance  of 
scire  facias,  unless  where  otherwise  expressly  provided  by 
statute,  they  are  liable  and  held  to  be  governed  in  practice  by 
the  same  ruled  as  obtain  in  civil  cases.  (Code  Crim.  Proc, 
Arts.  444,  449,  460,  891,  892,  and  893;  Hart  v.  The  State,  13  Texas 
Ct.  App.,  555;  McWhorter  v.  The  State,  14  Texas  Ct.  App.,  239; 
Hester  V.  The  State,  15  Texas  Ct.  App.,  481;  Thompson  et  al.  v. 
The  State,  17  Texas  Ct.  App.,  318;  Holt  v.  The  State,  20  Texas 
Ct.  App.,  271.)  In  civil  cases  a  party,  under  our  statute,  is  not 
disqualified  from  testifying  in  a  case  on  account  of  personal 
interest. 

One  of  the  causes  enumerated  by  the  statute  as  being  sufficient 
to  exonerate  sureties  from  liability  on  the  forfeiture  of  the  recog- 
nizance, or  bail  bond,  of  their  principal,  is  the  sickness  of  the 
principal,  or  some  uncontrollable  circumstance  which  prevented 
his  appearance  at  court.  (Cod^Crim.  Proc,  Art.  452,  sub-div. 
3;  Thompson  v.  The  State,  17  Texas  Ct.  App.,  318.) 

Because  the  court  erred  in  refusing  Reddick  to  testify,  judg- 
ment is  reversed  and  the  cause  is  remanded  for  another  trial. 

Reversed  and  remanded. 

Opinion  delivered  May  1,  1886. 
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[No.  3776.] 

Perry  Bell  v.  The  State. 

PoReERY— Charge  op  the  Court  —  Case  Stated.  —  Comprising  two 
counts,  the  indictment  in  tliis  case  charges  the  forgery  of  an  order  for 
the  payment  of  money,  and  the  uttering  of  the  said  order,  knowing  it  to 
be  forged.  The  forgery,  as  alleged,  consisted  in  the  alteration  of  an  order 
for  three  dollars  ai.d  ninety  cents  into  an  order  for  thirteen  dollars  and 
ninety  cents.  The  evidence  in  the  case  leaves  it  in  doubt  whether  the 
appellant  committed  the  alteration,  or  whether  the  drawer  of  the  order, 
by  mistake,  wrote  the  order  for  thirteen  dollars  and  ninety  cents.  Held^ 
that,  in  failing  to  instruct  the  jury,  in  substance,  that  if  they  believed  from 
the  evidence  that  the  appellant  did  not  himself  alt«r  the  order,  then 
he  could  not  be  convicted  under  either  count  of  the  indictment,  the 
trial  court  failed  to  charge  sufficiently  the  law  applicable  to  the  facts  of 
the  case,  and,  hence,  the  charge  was  insufficient  and  erroneous. 

Appeal  from  the  District  Court  of  Caldwell.  Tried  below 
before  the  Hon.  H.  Teichmuller. 

The  indictment  in  this  case  comprised  two  counts,  the  first 
charging  the  appellant  with  the  forgery  of  an  order  for  the  pay- 
ment of  thirteen  dollars  and  ninety  cents,  and  the  second  for  the 
uttering  of  the  said  order,  knowing  it  to  be  forged.  The  verdict 
of  the  jury  found  the  appellant  guilty  as  charged  in  the  indict- 
ment, and  assessed  his  punishment  at  confinement  in  the  peni- 
tentiary for  the  term  of  two  years. 

J.  W.  Buford  was  the  first  witness  for  the  State.  He  testified 
that  he  lived  near  Luling,  in  Caldwell  county,  Texas.  He  knew 
the  defendant  and  Marsh  Elam.  Defendant  and  Elam  picked 
cotton  for  the  witness  a  day  and  a  half  during  the  year 
1885.  Witness,  in  settling  with  the  defendant  for  his  and 
Elam's  work,  gave  the  defendant  an  order  in  writing  on 
Mr.  Lipscomb  for  three  dollars  and  ninety  cents.  That  or- 
der, before  it  was  paid,  was  altered  to  call  for  thirteen 
dollars  and  ninety  cents,  instead  of  three  dollars  and  ninety 
cents.  The  alteration  was  accomplished  by  writing  the  fig- 
ure **1"  between  the  figure  **3"  and  the  dollar  mark,  "$." 
The  order  exhibited  to  the  witness  was  recognized  by  him  as  the 
order  he  originally  drew  for  three  dollars  and  ninety  cents.  The 
witness  did  not  think  he  could  have  made  a  mistake  in  drawing 
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the  order.  On  the  day  that  the  order  was  drawn,  Marsh  Elam 
told  the  witness  that  the  defendant  had  collected  too  much  money 
on  the  order.  Witness  went  immediately  to  Mr.  Lipscomb  and 
asked  him  how  much  money  he  had  paid  the  defendant  on  the 
order.  He  replied  that  he  had  paid  the  defendant  thirteen  dol- 
lars and  fifty  cents,  and  still  owed  him  forty  cents.  Witness 
drew  the  order  and  delivered  it  to  the  defendant  in  Caldwell 
county,  Texas. 

Cross-examined,  the  witness  stated  that,  while  he  could  not  be 
positive,  he  did  not  think  that,  in  drawing  the  order,  he  made  a 
mistake.  Bein^;  requested  to  write  the  amount  of  thirteen  hun- 
dred and  ninety  dollars  in  figures,  the  witness  wrote  as  follows: 
** $13000  90."  For  three  hundred  and  ninety  dollars  in  figures,  the 
witness  wrote  "$30090."  Being  requested  to  write  ninety  one- 
hundredths  in  decimals,  the  witness  wrote,  "91000."  He  was 
then  requested  to  write  an  order  on  Lipscomb  for  thirteen  dollars 
and  ninety  cents,  and  one  for  three  dollars  and  ninety  cents, 
both  of  which  he  wrote  correctly.  Witness  was  not  much 
accustonoied  to  writing,  but  had  written  a  great  many  orders  for 
money,  was  very  careful  and  generally  correct.  On  his  re- 
examination, the  witness  stated  that  he  did  not  draw  the  order 
for  thirteen  dollars  and  ninety  cents.  He  was  positive  that  he 
drew  it  for  three  dollars  and  ninety  cents. 

W.  W.  Lipscomb  testified,  for  the  State,  that  he  knew  both 
J.  W.  Buford  and  the  defendant.  Buford  had  lived  on  his  farm 
in  the  country  for  several  years.  He  had  often  drawn  orders  on 
witness  for  money,  to  pay  off  his  hands,  which  orders  the  wit- 
ness paid.  Witness  remembered  paying  the  defendant  the 
money  on  the  order  which  gave  rise  to  this  prosecution.  Defend- 
ant presented  an  order  which  purported  to  have  been  drawn  by 
J.  W.  Buford,  in  his,  defendant's  favor,  in  September,  1885,  for 
thirteen  dollars  and  ninety  cents,  which  witness  paid,  less  forty 
cents,  which  witness  told  defendant  to  return  and  get,  as  he 
could  not  then  make  the  exact  change.  Defendant  did  not  return 
for  the  forty  cents.  Just  after  supper,  on  the  evening  of  the  day 
on  which  witness  paid  the  order,  the  defendant  came  to  witness's 
house,  and  requested  witness  to  step  outside  to  see  him  a  few 
minutes.  Witness  being  engaged  at  the  time,  sent  the  defend- 
ant word  that  he  would  be  out  presently.  Witness,  however, 
forgot  to  go  out,  and  did  not  see  the  defendant  until  early  on  the 
next  morning,  when  the  defendant  repaid  him  the  amount  paid 
him  in  excess  of  the  amount  actually  due  him  by  Buford.    He 
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made  DO  explanation  of  the  transaction — simply  repaid  the 
money.  Witness  had  paid  oflf  as  many  as  five  hundred  orders 
drawn  by  Buford,  and  generally  found  them  correct.  Buford, 
as  a  rule,  made  no  more  mistakes  than  the  average  farmer.  The 
order,  purporting  to  be  for  thirteen  dollars  and  ninety  cents,  and 
drawn  on  witness  by  J.  W.  Buford,  was  shown  to  witness,  and 
identified  by  him  as  the  one  on  which  he  paid  the  defendant 
thirteen  dollars  and  fifty  cents.  Buford  came  to  witness  on  the 
evening  of  the  day  on  which  the  order  was  paid,  which  was  the 
same  day  on  which  it  was  drawn,  and  told  him  that  he  had  paid 
the  defendant  too  much.  Witness's  attention  being  called  to 
the  fact,  he  remembered  that  Buford,  in  drawing  an  order  on 
him,  in  favor  of  Frank  Bell,  made  a  mistake  in  stating  the 
amount  he  intended  to  draw  for.  An  order  for  fourteen  dollars, 
drawn  by  Buford  on  witness,  being  shown  witness,  the  witness 
declared  that  he  perceived  a  difference  in  the  formation  of  the 
figure  **1"  in  **14,"and  the  figure  **l"in  the  thirteen  dollars 
and  ninety  cents  order,  in  evidence.  It  appeared  to  witness  that 
it  was  Buford's  habit  to  leave  considerable  space  between  the 
dollar  mark  and  the  figures  representing  the  amount. 

Cross-examined,  the  witness  testified  that  the  thirteen  dollars 
and  ninety  cents  order  in  question  did  not.  to  him,  on  its  face, 
appear  to  have  been  altered.  The  spaces  between  the  characters 
appearing  uniform,  he  paid  the  order  at  once,  without  question- 
ing its  genuineness.  The  witness  was  a  banker,  and  was  in  the 
business  of  paying  oflf  orders,  checks,  drafts,  etc.  Witness  dis- 
covered nothing  about  the  order,  when  it  was  presented  to  him 
for  payment,  indicating  that  it  had  been  changed  since  it  was 
first  drawn,  but,  inspecting  the  instrument  closely,  now,  he  was 
able  to  distinguish  a  diflference  between  the  formation  of  the 
figure  **  1"  in  it  and  the  same  figure  in  other  orders  drawn  by 
Buford. 

Re-examined,  the  witness  stated  that  Buford  was  generally 
correct  in  his  figures  in  drawing  orders  for  small  amounts,  and 
gave  it  as  his  opinion  that  a  person  might  be  correct  in  stating 
small  numbers  in  figures,  and  yet  unable  to  state  large  numbers. 

Marsh  Elam  testified,  for  the  State,  that  he  and  the  defendant 
picked  cotton  for  Mr.  Buford  in  the  fall  of  1885.  At  the  conclu- 
sion of  their  labor,  Mr.  Buford  paid  them  by  giving  the  defend- 
ant an  order  on  Mr.  Lipscomb  for  the  amount  due  them.  Buford 
owed  them  jointly  three  dollars  and  ninety  cents.  Defendant 
collected  the  amount  of  the  order  from  Lipscomb,  and  told  wit- 
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ness  that  he  had  received  ten  dollars  more  than  Buford  owed 
them,  and  proposed  to  divide  with  the  witness.  Witness  de- 
clined the  proffered  division  upon  the  ground  that  he  was  not 
entitled  to  the  money.  Witness  then  went  to  Mr.  Buford  and 
told  him  that  he  had  made  a  mistake  in  drawing  the  order,  or 
that  a  mistake  had  been  made  in  some  way,  and  that  defendant 
had  collected  too  much  money.  When  the  defendant  paid  the 
witness  his  half  of  the  three  dollars  and  ninety  cents  due  them, 
the  witness  discovered  defendant's  possession  of  a  ten  dollar  bill. 
It  was  then,  and  not  until  then,  that  defendant  told  witness  he 
had  received  ten  dollars  in  excess  of  the  amount  due,  and  pro- 
posed to  divide  the  excess  if  witness  would  say  nothing  about 
it.  On  the  night  of  the  same  day  witness  told  the  defendant 
that  he  had  informed  Buford  of  the  fact  that  he  had  overdrawn 
the  amount  due,  and  advised  him  to  repay  the  money  to  Lips- 
comb in  order  to  avoid  trouble. 

Cross-examined,  the  witness  testified  that  the  conversation  be- 
tween himself  and  defendant  occurred  a  verv  short  time  after 
the  money  was  drawn  by  defendant.  Defendant,  in  the  same 
conversation,  said  that  Mr.  Buford  had  made  a  mistake,  and 
that  he  had  collected  too  much  money.  Defendant  could  neither 
read  nor  write,  nor  could  he  indicate  numbers  in  figures.  Wit- 
ness could  neither  read  nor  write,  but  could  count  money. 

The  State  next  introduced  the  written  order,  which  read  as 
follows: 

*'Sept.  2.  Mr.  Lipscomb.  Please  to  pay  perry  bell  $13.90. 
J.  W.  Buford." 

The  State  next  introduced  in  evidence  an  order  for  fourteen 
dollars  and  twenty  cents,  drawn  by  Buford  in  favor  of  With 
Harris,  which  reads  as  follows: 

**Augu8te  the  28.  Mr.  Lipscomb.  Please  to  pay  to  With  Har- 
ris $14.20.     J.  W.  Buford." 

The  State  closed. 

Frank  Bell  testified,  for  the  defense,  that  he  had  worked  for 
J.  W.  Buford,  and  had  often  known  him  to  make  mistakes  in 
drawing  orders  for  money.  Buford  once  drew  an  order  in  favor 
of  witness  for  nine  hundred  dollars,  intending  to  draw  it  for 
nine  dollars.  That  order  was  drawn  on  Mr.  Lipscomb,  and 
when  witness  presented  it  for  payment,  Mr.  Lipscomb  said  that 
Buford  had  certainly  made  a  mistake;  that  he  could  not  possibly 
owe  witness  nine  hundred  dollars.  Witness  told  Mr.  Lipscomb 
to  wait,  and  he  would  see  Mr.  Buford  and  the  matter  would  be 
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straightened.  Witness  saw  Buford,  and  the  matter  was  straight- 
ened and  settled.  Witness  could  neither  read  nor  write.  Mr. 
Lipscomb  told  witness  that  the  order  spoken  of  called  for  nine 
hundred  dollars.     Defendant  was  the  witness's  son. 

The  motion  for  a  new  trial  raised  the  question  discussed  in  the 
opinion. 

No  brief  for  the  appellant  has  reached  the  Reporters. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  There  were  two  counts  in  the  in- 
dictment in  this  case— one  for  forgery,  and  one  for  uttering  or 
passing  a  forged  instrument  knowing  it  to  be  forged.  It  was 
alleged  that  the  instrument  forged  was  an  order  drawn  by  one 
Buford  on  one  Lipscomb  for  three  dollars  and  ninety  cents,  the 
forgery  consisting  in  the  ^act  that  said  order  had  been  altered 
by  defendant,  after  delivery  to  him,  so  as  to  /nake  it  call  for 
thirteen  dollars  and  ninety  cents,  instead  of  three  dollars  and 
ninety  cents,  and  that  defendant  passed  it  to  said  Lipscomb  and 
obtained  thereon  thirteen  dollars  and  ninety  cents. 

The  evidence  shows  that  defendant  knew  he  was  only  entitled 
to  three  dollars  and  ninety  cents,  and  that  ho  did  receive  the 
thirteen  dollars  and  ninety  cents  of  Lipscomb  on  the  order.  But 
we  are  of  opinion  that  the  evidence  leaves  it  extremely  doubtful 
whether  the  instrument  was  at  all  altered  by  defendant,  and 
whether  or  not  Buford  himself  did  not  make  the  mistake  in  the 
figures  when  he  wrote  the  order  and  delivered  it  to  defendant. 
If  Buford  made  the  mistake  in  writing  the  order,  then  it  was 
not  a  forgery,  nor  would  defendant,  in  passing  it,  be  guilty  of 
passing  a  forged  instrument,  even  had  he  known  of  the  mis- 
take, however  reprehensible  his  conduct  in  receiving  ten  dollars 
more  upon  it  than  he  was  entitled  to,  without  saying  anything 
about  it.     If  the  order  was  not  a  forgery,  whatever  defendant's 
crime  may  have  been,  he  was  not  guilty  under  either  count  in 
the  indictment  upon  which  he  was  being  tried.    This  was  the 
important  question  in  the  case — the  point,  in  fact,  upon  which 
defendant's  guilt  really  hung — and  the  law  with  regard  to  it 
should  have  been  clearly  and  pertinently  presented  to  the  jury. 
Without  such  necessary  and  appropriate  instructions,  they  may 
have  predicated  their  verdict  solely  upon  the  fact  that  he  re- 
ceived thirteen  dollars  and  ninety  cents  instead  of  the  three  dol- 
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lars  and  ninety  cents  which  he  was  alone  entitled  to.  It  may  bo 
that  they  would,  and,  in  the  state  of  the  evidence  we  think  it 
highly  probable,  have  found  defendant  not  guilty  as  charged,  if 
the  law  as  applicable  to  the  facts'  had  been  suflBciently  ex- 
pounded. 

Because  the  charge  of  the  court  did  not  suflBciently  present  the 
law  applicable  to  the  facts,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  May  2,  1886. 


[No.  3769.] 
Jonah  Miller  v.  The  Sta.tb. 

1.  Practice— Misdemeanor  Appeal  Bond  and  Recognizance.— On  ap- 

peal from  justices  and  other  inferior  courts,  to  the  county  court,  it  is  not 
required,  as  in  cases  of  recognizance  from  the  district  and  county  courts, 
that  the  appeal  bond  shall  name  the  offense  of  which  the  defendant  has 
been  convicted. 

2.  Same. — Appeal  bonds  and  recognizances  in  misdemeanor  cases  must  be 

approved  by  the  court  from  whose  judgment  the  appeal  is  prosecuted,  in 
an  amount  equal  at  least  to  double  the  amount  of  the  fines  and  costs  ad- 
Judged  against  the  appellant.  The  appellate  court  can  not  approve  ap- 
peal bonds  in  criminal  cases. 

Appeal  from  the  County  Court  of  Collin.  Tried  below  before 
the  Hon.  J.  A.  Wolfe,  County  Judge. 

The  conviction  in  this  case  was  for  an  indecent  exposure  of  the 
person  at  church,  a  public  place  in  the  town  of  Melissa,  in  Collin 
county,  Texas,  on  the  fifth  day  of  August,  1885.  The  penalty  im- 
posed by  the  verdict  was  a  fine  of  seven  dollars  and  a  half. 

The  opinion  sufficiently  discloses  the  case. 

Johnson  &  Jenkins  and  J,  W,  Ray,  for  the  appellant. 
J.  H.  BurtSf  Assistant  Attorney  General,  for  the  State. 
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White,  Presiding  Judge.  Prosecution  against  appellant  for 
an  indecent  exposure  of  his  person  in  a  public  place,  was  com- 
menced and  tried  in  a  justice's  court,  and  resulted  in  a  convic- 
tion. Appeal  was  taken  to  the  county  court.  In  the  county 
court  a  motion  was  made  by  the  county  attorney  to  dismiss  the 
appeal  because  the  appeal  bond  did  not  name  the  offense  of 
which  the  appellant  had  been  convicted  in  the  justice's  court, 
nor  the  offense  which  he  was  required  to  answer  on  his  appeal; 
and  because  the  appeal  bond  was  not  in  double  the  amount  of 
the  fine  and  costs  adjudged  against  defendant  in  the  justice's 
court. 

As  to  the  last  objection  to  the  bond,  appellant  proposed  to  file 
a  new  bond,  sufficient  in  amount,  in  the  county  court,  and  the 
court  refused  to  allow  him  to  do  so.  The  motion  to  dismiss  his 
appeal  was  sustained,  and  from  the  judgment  of  dismissal  he 
appeals  to  this  court. 

On  appeal  from  justices'  and  other  inferior  courts,  to  the 
county  court,  the  statute  does  not  require,  as  in  cases  of  recog- 
nizance from  the  district  and  county  courts  (Code  Crim,  Proc, 
Arts.  851,  852),  that  the  appeal  bond  shall  name  the  offense  with 
which  the  defendant  is  charged  and  convicteil  in  the  lower 
court.  (See  Code  Crim.  Proc,  Art.  854;  Willson's  Crim.  Forms, 
No.  811,  p.  391.)  With  regard  to  the  bond,  however,  it  is  a  pre- 
requisite that  it  shall  **  be  approved  by  the  court  from  whose 
judgment  the  appeal  was  taken,  in  an  amount  not  less  than 
double  the  amount  of  the  fines  and  costs  adjudged  against  him." 
(Code  Crim.  Proc,  Art.  854.)  The  court  from  whose  judgment 
the  appeal  was  taken  must  approve  it  in  not  less  than  double  the 
amount  of  its  judgment.  (Richardson  v.  The  State,  3  Texas  Ct. 
App.,  69.)  Authority  to  approve  it  is  not  conferred  upon  the  ap- 
pellate or  any  other  tribunal.  In  this  particular  such  bonds  in 
misdemeanor  cases  differ  from  appeal  bonds  in  civil  cases.  In 
these  latter  cases  the  rule  is  uniform  that,  where  the  appeal  bond 
is  simply  defective  in  amount  the  appellate  court  will  allow  ap- 
pellant to  file  a  new  bond,  sufficient  in  amount.  (White  &  Will. 
Con.  Rep.,  sec.  492.)    We  know  of  no  such  rule  in  criminal  cases. 

Because  the  county  court  did  not  err  in  dismissing  the  appeal 
for  want  of  a  sufficient  appeal  bond,  the  judgment  is  affirmed. 

Affirmed, 

Opinion  delivered  April  5,  1886. 
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[No.  3852.] 
J.  M.  Smith  v.  The  State. 

1.  Murder — Indictment. — See  the  statesmen t  of  the  case  for  an  indictment 

?ield  saiBcient  to  charge  the  offense  of  murder. 

2.  Practice— Change  of  Venue.— Article  583  of  the  Code  of  Criminal  Pro- 

cedure provides  tM>'o  modes  in  which  the  application  of  an  accused  for  a 
chan^  of  venue  may  be  contested.  The  first  is  by  filing  the  affidavit  of 
a  credible  person  attacking  the  credibility  of  the  compurgators.  The 
second  is  by  filing  the  affidavit  of  a  credible  person  attacking  the  means 
of  knowledge  possessed  by  the  compurgators.  Either  one  of  the  two 
grounds  is  sufficient  to  raise  the  issue  to  be  tried.  See  the  opinion  in  ex- 
tenso  for  the  substance  of  a  controverting  affidavit  held  sufficient  to 
traverse  the  means  of  knowl(>dge  of  the  compurgators. 

3.  Same. — Whether  or  not  the  controverting  affiant  is  himself  a  credible  per- 

son is  an  iHsue  to  be  tried  and  determined  by  the  trial  judge.  His 
credibility  can  not  be  impugned  merely  upon  the  ground  that  he  was  the 
physician  who  attended  the  deceased  in  his  last  illness,  and  that  he  was 
a  witness  for  the  State  in  the  prosecution  of  the  accused  for  the  murder 
of  the  deceased. 

4.  Same — Jury  Law.— When  there  has  been  a  failure  on  the  part  of  the  jury 

commissioners  to  select  persons  for  jury  service  in  the  manner  provided 
by  Article  610  of  the  Code  of  Criminal  Procedure,  the  trial  court  is  author- 
ized to  order  the  requisite  number  to  be  summoned  from  the  body  of  the 
county.  In  this  case  there  is  nothing  to  show  that  the  special  venire  was 
or  was  not  selected  as  required  by  said  Article  610.  In  as  much,  however, 
as  the  writ  of  special  venire  in  the  case  required  the  sheriff  to  summon 
the  sixty  persons  whose  names  appeared  on  the  list  accompanying  the 
writ,  it  is  sufficiently  manifest  that  the  sixty  men  were  selected  before  the 
writ  issued.  Moreover,  the  presumption  obtains,  in  the  absence  of  a  con- 
trary showing,  that  the  names  had  been  selected  in  the  manner  required 
bylaw. 

5.  Same. — Objection  that  one  of  the  venire  men  named  in  the  list,  was  dead, 

and  that  another  was  beyond  the  jurisdiction  of  the  court,  is  not  suffi- 
cient to  authorize  the  quashal  of  the  venire. 

6.  Same — Arraignment.- The  record  entry  of  the  arraignment  of  the  defend- 

ant, conforming  substantially  to  number  685  of  Willson's  Criminal  Forms, 
Is  sufficient  to  show  that  the  indictment  was  read  to  the  defendant  before 
he  was  required  to  plead  to  it,  and  this  constitutes  an  arraignment. 

7.  Same — Evidence.— In  as  much  as  the  correctness  of  a  diagram  of  the 

locus  of  the  homicide  was  established  by  the  testimony  of  the  delineator 
before  it  was  offered  in  evidence,  and  before  it  was  used  by  other  wit- 
nesses in  connection  with  their  testimony,  it  was  properly  admitted  in 
evidence. 

8.  Same.— See  the  statement  of  the  case  for  the  testimony  of  the  Staters 

witnesses  Garrett  and  Helms,  as  to  the  statements  made  to  them  by  the 
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deceased,  shortly  after  his  injury,  held,  admissible  as  res  gesUs,  in  as  much 
as  the  said  statements  sprang  out  of  the  principal  fact,  tended  to  explain 
it,  were  voluntary  and  spontaneous,  and  were  made  at  a  time  so  near, 
and  under  such  circumstances,  as  to  preclude  the  idea  of  deliberate  de- 
sign,  and  so  as  to  be  regarded  as  contemporaneous. 

9.  Bamb— Case  Stated.— The  Stated  witness  Garrett  testified,  on  his  exam- 

ination in  chief,  that  he,  his  uncle,  and  his  brother  were  together,  at  the 
house  of  his  uncle,  when  the  fatal  shot  was  fired;  that  about  two  minutes 
after  the  shot,  the  defendant  stepped  into  the  room,  and  the  witness 
asked  him  if  he  heard  the  shot,  and  he  said  he  did;  that,  while  in  the 
room,  the  defendant  told  witnesses  uncle  something,  but  witness  could 
not  remember  what  bis  uncle  told  him  about  it.  In  this  connection,  the 
witness  was  asked,  on  re-examination,  by  the  State:  *'Did  not  your 
uncle  tell  you,  in  the  presence  of  the  defendant,  to  wait  until  your  mother 
came  home  the  next  morning,  and  she  would  tell  you  what  to  say  about 
the  shot?"  Held,  that  the  question,  under  the  circumstances  of  the  case, 
was  competent,  in  view  of  the  presence  of  the  defendant,  and  the  fact 
that  what  the  witness  was  told  by  his  uncle  was  superinduced  by  a  col- 
loquy between  the  latter  and  the  defendant. 

10.  Same.— See  the  statement  of  the  case  for  evidence  held  to  have  been 
properly  excluded  as  irrelevant  and  immaterial. 

11.  Practice— Privilege  of  Counsel.— The  extent  to  which  counsel  may 
read  from  books  as  part  of  his  argument  -to  the  jury  is  a  matter  confided 
largely  to  the  discretion  of  the  trial  judga    His  action  will  not  be  revised  . 
on  appeal,  unless  that  discretion  has  been  clearly  abused,  to  the  prejudice 
of  the  accused. 

13.  Same— Circumstantial  Evidence— Charge  op  the  Court  need  not 
instruct  the  jury  upon  the  law  of  circumstantial  evidence,  unless  the 
State  relies  exclusively  upon  that  character  of  evidence.  This,  however, 
is  not  a  case  in  which  the  inculpatory  evidence  is  purely  of  a  circumstan- 
tial character;  and,  even  if  it  were,  the  accused  would  have  no  cause  to 
complain  of  the  refusal  of  the  court  to  permit  his  counsel  to  read  author- 
ities upon  the  subject,  in  as  much  as  the  charge  comprehended  fully  and 
sufficiently  the  law  of  circumstantial  evidence. 

18.  Same— Privilege  of  Counsel. — See  the  statement  of  the  case  for  re- 
marks used  by  prosecuting  counsel  in  argument,  held  not  to  be  an  abuse 
of  the  privilege  of  discussion,  in  as  much  as  they  were  provoked  and  jus- 
tified by  the  argument  of  the  counsel  for  the  defense.  Moreover,  they 
were  legitimate  as  warranted  by  the  evidence  in  the  case. 

14.  Same — Special  Charges  op  the  Court  however  correct,  as  propo- 
sitions of  law,  are  properly  refused  if  their  substance  is  embraced  in  the 
general  charge. 

15.  Murder— Fact  Case. — See  the  statement  of  the  case  for  evidence  Tield 
sufficient  to  support  a  conviction  for  murder  in  the^rst  degree. 

Appeal  from  the  District  Court  of  Denton.    Tried  below  be- 
fore the  Hon,  F.  E.  Finer. 
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A  life  term  in  the  peDitentiary  was  assessed  against  the  appel- 
lant, upon  his  conviction  for  murder  in  the  first  degree,  under 
an  indictment,  the  charging  part  of  which  reads  as  follows: 

««««*«    rpj^^^  J  jjj  ginith,  on  the  thirteenth  day  of 

October,  in  the  year  of  our  Lord,  1886,  with  force  and  arms,  in 
the  county  and  State  aforesaid,  did  then  and  there  unlawfully, 
wilfully,  and  with  his  express  malice  aforethought,  kill  and 
murder  one  I.  N.  Fowler,  by  then  and  there  shooting  him,  the 
said  I.  N.  Fowler,  with  a  gun,  contrary,"  etc. 

J.  H.  Fowler  was  the  first  witness  for  the  State.  He  testified 
that  he  lived  in  Denton  county,  Texas.  He  knew  the  defendant, 
J.  M.  Smith,  commonly  called  Matt  Smith.  The  deceased, 
I.  N.  Fowler,  commonly  called  Pete  Fowler,  was  a  neighbor  of 
the  witness.  Witness,  defendant,  and  deceased,  in  October,  1885, 
lived  in  the  same  neighborhood,  between  six  and  seven  miles 
south  east  from  Denton,  in  Denton  county,  Texas.  Deceased 
came  to  the  house  of  the  witness  about  dusk  on  the  evening  of 
October  13,  1885,  and  asked  witness  to  go  with  him  to  old  man 
Reed's  house  to  get  a  plow  Mr.  Reed  had  repaired  for  him.  Wit- 
ness, on  the  plea  of  fatigue,  declined  to  go.  Deceased  remained 
at  the  witness's  house  fifteen  or  tweniy  minutes,  and  then 
started  for  his  home  down  the  road.  Between  three  and  five 
minutes  after  the  deceased  left  witness's  house,  witness  heard 
the  report  of  a  shot  gun,  fired  at  or  about  the  house  of  Walter 
Cochran.  Deceased's  route  home  from  witness's  house  was  over 
the  road  leading  from  witness's  house  to  Walter  Cochran's,  until 
a  point  nearly  opposite  Cochran's  was  reached,  where  the  road 
forked.  Thence  the  route  to  deceased's  house  lay  over  the  south 
east  prong  of  the  road.  About  half  an  hour  after  the  shot  was  fired, 
Mr.  Helms  and  other  persons  came  to  the  witness's  house  and  in- 
formed him  that  his  nephew,  Pete  Fowler,  had  been  shot,  and 
was  then  at  Helms's  house.  Witness  repaired  to  Helms's  house 
immediately,  and  found  Pete  Fowler  suffering  from  a  gun  shot 
wound  through  the  left  arm.  Deceased  told  the  witness  where 
he  would  find  his,  deceased's,  hat,  and  early  on  the  next  morning 
witness  repaired  to  the  forks  of  the  road,  near  Cochran's  house, 
and  found  the  hat.  The  hat  lay  in  the  edge  of  the  brush,  out  of 
the  road,  at  the  point  where  Pete  Fowler  left  the  road  and  was 
shot.  Witness  found  the  tracks  of  the  deceased  going  to  his 
home  from  the  witness's  house.  Those  tracks  passed,  at  a  dist- 
tance  of  four  or  five  steps,  a  clump  of  bushes  which  stood  on  the 
south  side  of  the  main  road.    That  point  was  near  the  forks  of 
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the  road,  and  nearly  opposite  Walter  Cochran's  house.  The 
tracks  turned  south  out  of  the  road.  Witness  examined  the 
cluster  of  bushes,  and  found,  on  the  east  side  of  them,  the  tracks 
of  a  person  who  had  stood  there  for  several  minutes.'  The  wit- 
ness then  saw  the  point  in  the  road  to  which  the  party  stepped 
from  the  ambush.  Witness  then  traced  the  tracks  of  the  party 
who  bad  stood  in  ambush  across  the  road  to  the  north  side. 
Thence  witness  followed  it  to  some  ground  covered  with  **  tim- 
bered grass."  Thence  the  track  continued  a  little  east  of  north 
to  a  point  where  the  party  attempted  to  jump  to  the  ridge 
in  the  middle  of  the  road  coming  down  from  Cochran's  house. 
The  ground  showed  that  the  party  in  making  that  jump,  slipped 
down.  It  also  showed  that,  in  his  effort  to  jump  from  the  ridge 
to  the  other  side  of  the  road,  the  party  slided  a  short  distance. 
This  ** slide"  disclosed  the  well  defined  impression  of  a  square 
toed  number  seven  or  eight  boot  or  shoe,  run  down  at  the  right 
heel.  That  track  was  made  by  the  same  boot  or  shoe  that  made 
the  tracks  behind  the  clump  of  bushes  near  the  forks  of  the  road, 
and  the  tracks  in  the  road  in  front  of  the  tracks  naade  by  deceased 
when  he  turned  south  from  the  road  to  the  place  of  the  shooting. 
The  last  the  witness  could  distinguish  of  the  tracks  they  showed 
that  the  party  making  them  was  going  towards  Walter  Cochran's 
house,  which  stood  near  the  forks  of  the  road,  and  about  two 
hundred  yards  from  the  place  of  the  shooting. 

The  defendant,  at  the  time  of  the  assassination,  was  living  at 
Walter  Cochran's  house.  The  deceased  then  lived  on  the  defend- 
ant's place,  which  was  situated  about  four  hundred  yards  east  of 
south  of  Walter  Cochran's  house.  The  state  of  feeling  between 
the  defendant  and  the  deceased  at  the  time  of  the  assassination 
was  not  good.  They  had  had  considerable  trouble  about  the 
possession  of  a  house  which  the  deceased  had  rented  from  the 
defendant.  They  had  several  law  suits  over  the  possession  of 
that  house,  one  of  which  culminated  in  a  fight  in  the  court 
house.  Fowler,  the  deceased,  retained  the  possession  of  the 
rented  premises,  and  in  May,  1885,  defendant,  until  then  living 
in  the  same  house,  moved  to  Walter  Cochran's  house,  where  he 
has  since  lived.  Defendant  and  deceased  had  known  each  other 
about  three  years  at  the  time  of  the  assassination. 

Cross-examined,  the  witness  testified  that  he  went  to  Helms's 
house  as  soon  as  he  was  informed  of  the  shooting  of  the  de- 
ceased, and  that  deceased  was  at  Helms's  house.  Witness  re- 
mained at  Helms's  house  about  one  hour,  when  he  went  to  the 
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house  of  his  son-in-law,  Jerry  Scott,  to  get  horses  to  go  to  town 
for  the  officers.  Witness  did  not  go  to  town  himself,  but  sent 
his  son  Charley  and  Sol  Carpenter.  From  Jerry  Scott's  house 
witness  went  to  Mr.  Reed's  house  to  get  a  gun.  Witness  re- 
mained at  Reed's  but  a  short  time,  whence  he  went  to  the  house 
of  Reese  Thomas,  and  thence  home,  remaining  at  the  latter  place 
until  da}'.  Witness's  wife  passed  the  night  at  Helms's  house,  at- 
tending upon  deceased.  Witness  did  not  tell  Reed,  on  the  day 
after  the  assassination,  that  deceased  was  in  the  habit  of  wear- 
ing a  pistol.  There  was  no  trouble  existing  between  the  witness 
and  the  deceased. 

Jte-examined  by  the  State,  the  witness  testified  that  the  night 
of  October  12,  1885,  was  a  moonlight  night  until  the  moon  set, 
which  it  did  between  two  and  a  half  and  three  hours  after  dark. 
The  moon  was  shining  brightly  when  tlie  witness  went  from 
home  to  Helms's  house  to  see  the  wounded  man.  A  person  could 
then  recognize  a  man  with  whom  he. was  well  acquainted,  at  a 
distance  of  forty  yards.  The  road,  at  the  place  of  the  shooting, 
ran  east  and  west.  The  moon,  at  that  hour,  was  in  the  west, 
and  shone  down  the  road.  The  report  of  the  gun  was  followed 
by  the  shouting  or  hallooing  of  a  person  or  persons,  the  barking 
of  dogs,  and  the  ringing  of  a  cow  bell.  The  shot  appeared  to 
have  been  fired  at  a  point  near  and  north  east  from  Walter  Coch- 
ran's house.  Witness  could  find  no  tracks  between  the  road 
running  east  and  west  and  the  point  where  he  found  the  **  slide," 
the  intervening  ground  being  grassy.  The  road  was  sandy  and 
dry,  and  was  considerably  traveled. 

James  Garrett  was  the  next  witness  for  the  State.  His,  in 
part,  is  the  testimony  alluded  to  in  the  eighth  head  note  of  this 
report.  He  testified  that,  in  October,  1885,  he  lived  between 
four  hundred  and  five  hundred  yards  south  of  the  house  of  Wal- 
ter Cochran.  Helms  then  lived  three  hundred  yards  west  from 
the  witness.  Witness  and  his  wife  were  at  Helms's  house  when 
the  fatal  shot  was  fired  on  the  night  of  October  13,  1885.  They 
left  no  one  at  home.  A  short  time  after  darken  this  night,  or  at 
about  seven  o'clock,  witness  heard  the  report  of  a  gun  which 
appeared  to  him  to  have  been  fired  near  the  house.  Within  the 
next  fifteen  or  twenty  minutes,  deceased  pushed  open  the  door 
of  Helms's  house  and  stepped  into  the  room  occupied  then  by 
witness,  his  wife,  and  Helms's  family.  As  he  stepped  in  at  the 
door,  he  exclaimed:  **0  Lordy!  My  arm  is  shot  off."  Helms 
said:   "I  reckon  not.     I  see  that  you  still  have  both  arms." 
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Helms  then  asked  deceased  who  shot  him,  and  deceased  replied: 
''Matt  Smith  shot  me."  Deceased  then  asked  for  a  pallet, 
which  was  immediately  prepared  for  him.  Witness  proceeded 
to  pull  off  the  dieceased's  coat,  and  the  deceased  proceeded  to  tell 
how  the  shooting  occurred.  He  said  that  he  went  to  old  man 
Fowler's  house  to  take  Mr.  Fowler's  mail.  When  he  reached 
the  forks  of  the  road  on  the  way  home,  defendant  stepped  to 
the  middle  of  the  road  from  behind  a  clump  of  bushes  south  of 
the  road,  threw  a  double  barreled  shot  gun  on  him  and  said: 

**  Throw  up  your  hands,  you  d d  son-of-a-b — ;"  that  he  then 

attempted  to  run,  when  defendant  shot  him.  He  said  further 
that  the  moon  was  shining  squarely  in  the  face  of  the  defend- 
ant, who  wore  no  hat,  and  that  he  plainly  recognized  and  knew 
him.  Deceased  was  panting  and  appeared  to  be  out  of  breath 
and  very  much  frigfttened  when  he  stepped  into  Helms's 
house,  liis  left  arm  was  bleeding.  Witness  took  the  deceased's 
coat  off  for  him  and  hung^  it  up.  The  coat  contained  nothing 
but  some  letters.  Witness  saw  no  weapon  of  any  kind  on  the 
person  of  the  deceased.  Witness  went  for  a  doctor  within  five 
minutes  after  deceased  arrived  at  Helms's  house.  The  state- 
ment made  by  deceased  as  to  the  manner  of  his  shooting  was 
made  before  the  witness  went  after  the  doctor.  The  moon  was 
about  two  hours  high  at  the  time  of  the  shooting,  and  was  bright 
enough  to  enable  a  man  to  recognize  an  acquaintance  at  the 
distance  of  thirty  or  forty  yards.  Deceased  was  shot  on  the 
back  part  of  the  left  arm.  The  missiles  fired  from  the  gun  were 
duck  shot.  There  was  no  road  leading  from  the  fork  of  the 
main  road  directly  to  Walter  Cochran's  house. 

Constable  J.  A.  Ball  was  the  next  witness  for  the  State.  He 
produced  the  following  diagram,  .which  he  testified  was  a  sub- 
stantially correct  sketch  of  the  alleged  place  of  the  shooting, 
and  its  vicinity. 

Continuing,  the  witness.  Ball,  testified  that  he  arrested  the 
defendant  on  the  fourteenth  day  of  October,  1885.  Witness  saw 
the  deceased  on  the  night  of  October  13,  1886,  at  the  house  of  L. 
R.  Helms.  He  was  then  suffering  from  shot  gun  wounds  in  his 
left  arm.  Sixty  or  seventy  duck  shot  had  entered  the  back  of 
the  left  arm,  the  wound  covering  the  space  which  extended  from 
a  few  inches  above  the  elbow.  Witness  had  known  the  defend- 
ant and  the  deceased  for  several  years,  during  which  time  they 
lived  in  the  same  neighborhood,  in  Denton  county,  about  seven 
miles  south  east  from  the  town  of  Denton.    Witness  went  to  the 
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alleged  place  of  shooting,  near  the  forks  of  the  road,  on  the 
morning  after  i*^^  occurred.  From  this  point  the  witness  testified 
as  follows:  **  I  did  not  go  up  to  the  place  where  the  roads  cross, 
as  shown  on  the  diagram,  but  I  went  near  there,  and  crossed  on 
the  north  side  of  the  road  running  east  and  coming  down  from 
widow  Qray'b  and  the  road  running  east  and  west  on  the  dia- 
gram. I  crossed  a  small  angle  of  prairie  lying  between  the  road 
coming  down  from  widow  Gray's,  and  the  road  running  east  and 
west,  and  whert  these  roads  croos.  I  went  across  this  angle  in 
the  direction  of  Walter  Cochran's  house,  and  in  about  twenty  or 
thirty  yards  I  came  to  a  road  which  came  from  widow  Gray's 
and  leads  to  Matt  Smith's  place.  I  saw,  when  I  got  to  this  road, 
where  some  body  had  attempted  to  jump  over  to  the  ridge  in  the 
middle  of  this  road,  and  had  slipped  down.  I  noticed  where  the 
same  party  had  attempted  to  jump  from  the  middle  of  the  road 
to  the  far  bank  on  side  of  the  road,  and  again  slipped  down. 
The  party  who  attempte4  to  jump  the  road  left  one  well  defined 
track  in  the  road  whore  he  had  slipped  back.  That  track  looked 
fresh,  and  was  made  by  the  right  foot.  I  measured  the  track, 
and  it  was  made  by  a  boot  or  shoe  with  a  square  toe,  and  the 
sole  of  the  boot  or  shoe  showed  to  be  a  thin  sole.  The  toe  of  the 
track  was  broad,  and  showed  to  have  been  made  by  a  number 
seven  or  eight  boot  or  shoe.  It  showed  also  that  the  right  heel 
was  run  down.  The  outside  of  the  heel  showed  the  impression 
of  tacks. 

**I  went  up  to  Walter  Cochran's  house,  where  Matt  Smith  was 
staying,  and  arrested  him  about  sun  up.     Matt  Smith  then  had 
on  a  pair  of  boots,  either  a  number  seven  or  eight,  and  the  right 
heel  was  run  down,  and  there  were  tacks  which  showed  on  the 
outside  of  the  boot  heel,  the  leather  having  worn  off.     I  noticed 
the  tracks  he  made  the  morning  I  arrested  him.     I  walked  be- 
hind him  in  Walter  Cochran's  yard  immediately  after  I  made 
the  arrest,  and  noticed  the  tracks  which  he  made.     I  afterwards 
measured  his  boots,  and  I  had  the  measure  which  I  took  of  the 
tracks  in  the  road  and  of  his  boot,  and  the  size  and  shape  of  the 
boot,  and  the  measure  of  the  same  corresponded  with,  and  ap- 
peared to  be  the  same,  that  made  the  track  in  the  road.     The  two 
measures  I  took  were  burned  up  when  my  house  was  destroyed 
by  fire  last  December.     On  Sunday  after  I  made  the  arrest  I 
went  to  Walter  Cochran's  house  for  the  purpose  of  making  a 
search.     I  went  in  to  the  only  up  stairs  room  in  the  house,  which 
room  was  occupied  by  Matt  Smith.     I  searched  every  thing  in 
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the  room,  including  the  clothing.  I  found  some  duck  shot  over 
casing  of  a  window  in  that  room.  I  found  the  shot,  about  two 
dozen  in  number,  I  suppose,  wrapped  in  a  piece  of  writing  paper. 
I  have  since  lost  this  paper,  but  remember  the  substance  of  the 
writing  on  the  paper.  It  was  a  note  from  Bob  Allen  to  J.  M. 
Hazle,  telling  him  that  he  must  pay  a  certain  account  due  by 
him,  Hazle,  to  the  writer,  Allen.  It  was  dated  October  12,  1885. 
I  took  the  shot  out  of  the  paper  and  gave  them  to  sheriflf  McDon- 
ald for  safe  keeping.  I  took  the  paper  to  Mr.  Hazle*s  house,  and 
showed  it  to  him.  I  found  a  gun  on  Hazle's  place.  I  took  the 
loads  of  shot  out  that  gun,  and  found  that  one  barrel  contained 
buck  shot,  and  the  other  contained  shot  similar  to  those  found 
in  the  paper  over  the  window,  which  were  similar  shot  to  those 
with  which  Pete  Fowler  was  shot." 

Cross-examined,  witness  said  he  left  town  after  twelve  o'clock 
on  the  night  of  October  13, 1885,  when  he  went  to  Helms's  house. 
The  moon  was  not  then  shining.  Sol  Carpenter  and  young  Fow- 
ler came  after  witness,  and  went  back  with  him.  The  soil  on 
the  road  at  the  place  of  the  shooting,  like  the  soil  on  all  cross 
timber  roads,  was  sandy.  The  road  at  the  point  opposite  Coch- 
ran's house  was  timbered  on  both  sides,  the  timber  on  the  south 
side,  near  the  point  of  the  shooting,  being  smaller  than  on  the 
north  side.  A  thick  cluster  of  bushes  stood  on  the  south  side  of 
the  road  near  the  forks.  Witness  did  not  examine  the  ground 
about  the  cluster  of  bushes  for  tracks.  Sol  Carpenter  and  other 
parties  were  on  that  ground  when  witness  arrived,  and  it  was 
the  witness's  understanding  that  he  and  others  had  been  tracing 
tracks. 

J.  M.  Hazle  testified,  for  the  State,  that  the  defendant  was  at 
his  house  on  the  twelfth  day  of  October,  1885.  Defendant  was 
surety  on  a  note,  owed  by  the  witness,  and  he  came  to  witness's 
house  on  that  day  to  get  witness  to  convey  in  trust,  some  cotton 
to  secure  him.  When  he  reached  the  gate  as  he  was  leaving,  he 
asked  if  witness  had  any  tolerably  heavy  shot,  and  could  spare 
him  a  load  or  two.  Witness  got  and  gave  him  some  thing  more 
than  a  table  spoonful  of  number  4  duck  shot.  This  shot  the  wit- 
ness wrapped  in  a  letter  which  he  that  day  received  from  Bob 
Allen  about  some  money  witness  owed  him.  On  the  Sunday 
following  the  shooting  of  the  deceased,  J.  A.  Ball  had  that  letter 
at  the  witness's  house,  and  the  witness  saw  it  again  on  the  ex- 
amining trial  of  the  defendant.  When  Ball  showed  the  witness 
the  Bob  Allen  letter  on  the  Sunday  after  the  shooting,  it  con- 
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tained  a  few  shot  about  the  same  in  size  as  those  witness  let  de- 
fendant have  on  the  day  before  the  shooting.     Had  defendant 
asked  for  buck  shot,  witness  would  have  supplied  him.     He  did 
not  think  of  the  possible  use  to  which  defendant  designed  them. 
Walter  Cochran  testified,  for  the  State,  that,  at  the  time  of  the 
shooting,  he  was  cultivating  a  part  of  the  defendant's  farm,  and 
the  defendant  was  boarding  with  him.   About  five  o'clock  in  the 
evening  of  the  day  of  the  shooting,  the  defendant  passed  through 
the  witness's  field.    He  had  his  rifle  gun  on  his  shoulder.     He 
talked  a  few  minutes  with  witness,  and  went  on,  remarking  that 
he  was  going  to  his  barn  to  feed  his  hogs.    Witness  did  not  see 
the  defendant  again  until  some  little  time  after  dark.    When  he 
quit  work  that  evening  the  witness  went  home,  and  cooked  and 
ate  his  supper.   No  one  was  at  the  witness's  house  on  that  night, 
save  the  witness  and  his  two  little  nephews,  the  sons  of  the 
widow  Gray.     Witness's  wife  went  to  Charley  Gray's  house  on 
that  evening  to  sit  up  that  night  with  Gray's  sick  daughter. 
After  supper  was  over,  and  while  the  witness  was  washing  the 
dishes  he  heard  the  loud  report  of  a  very  large  gun,  fired  about 
two  hundred  and  fifty  yards  distant  from  his  house.     It  was 
then  aftor  night.     Witness  did  not  then  know  in  what  direction 
from  the  house  the  gun  was  fired,  but  his  dogs  gave  mouth,  and 
ran  towards  a  point  south  of  the  house,  indicating  that  as  the 
direction  of  the  shooting.     The  defendant  was  not  at  the  wit- 
ness's house  when  the  gun  was  fired,  and  witness  had  not  seen 
him  since  he  passed  through  the  cotton  field  during  the  evening. 
He  came  into  the  witness's  house  between  three  and  five  minutes 
after  the  shot  was  fired.     Witness  did  not  see  him  until  ho  got 
inside  of  the  house,  and  did  not  know  from  which  direction  he 
came.     Witness  asked  him  if  he  wanted  supper.     He  replied 
that  he  was  not  feeling  well,  and  would  take  only  a  cup  of  coffee. 
One  of  Mrs.  Gray's  little  boys  said  some  thing  when  defendant 
entered,  but  witness  did  not  understand  what.     The  defendant, 
after  drinking  his  cup  of  coffee,  sat  down  by  the  fire  place  and 
smoked.     When  he  got  up  to  go  up  stairs  to  bed,  he  asked  wit- 
ness to  say  nothing  about  hearing  the  report  of  a  gun,  as  he  pre- 
dicted trouble  in  the  neighborhood.     Witness  saw  no  more  of 
defendant  until  next  morning.   Witness's  house  had  a  large  room  . 
and  a  shed  room  down  stairs,  and  a  single  room  up  stairs.     Wit- 
ness and  his  family  occupied  the  large  room  down  stairs,  and 
cooked  in  the  shed  room.     Defendant  occupied  the  room  up 
stairs.    The  shed  room^  with  door  and  window,  was  on  the  east 
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side  of  the  house.  The  door  of  the  large  room  opened  west,  and 
defendant  entered  the  house  at  that  door.  Defendant  did  not 
have  his  gun  when  he  came  home  on  that  night.  Witness  had 
no  idea  what  he  did  with  it.  He  generally,  if  not  always,  carried 
his  rifle  with  him,  for  the  purpose,  he  said,  of  killing  hawks  and 
squirrels,  but  witness  had  never  known  of  his  killing  either 
hawks  or  squirrels. 

Cross-examined,  the  witness  testified  that  the  report  of  the  gun 
was  followed  by  considerable  hallooing,  dogging,  and  running 
of  cattle.  That  noise  occurred  north  east  of  witness's  house. 
The  cattle  were  run  and  dogged  by  Garner  Coleman,  whose 
voice  the  witness  recognized.  Witness  heard  the  defendant 
climb  the  fence  on  the  north  east  side  of  the  house,  on  his  return 
to  the  house  just  after  the  shot  was  fired.  That  fence  stood 
about  fifteen  or  twenty  steps  from  the  door. 

Hudolph  Gray  testified,  for  the  State,  that  he  was  ten  years 
old.  He  and  his  little  brother,  eight  years  old,  stayed  at  the 
house  of  their  uncle;  Walter  Cochran,  on  the  night  of  the  shoot- 
ing. Just  after  supper  was  eaten  at  Cochran's  house,  and  while 
Cochran  was  washing  the  dishes,  a  gun  was  fired  south  of  the 
house.  The  report  was  a  loud  one.  Witness  stepped  to  the 
east  door  and  looked  out,  but  seeing  no  one,  went  back  into  the 
kitchen.  Within  two  minutes  the  defendant  stepped  into  the 
house,  through  the  west  door,  and  passed  into  the  kitchen,  where 
he  threw  his  hat  on  a  trunk.  Witness  asked  him  if  he  heard  the 
report  of  the  gun,  and  he  replied  that  he  did.  Defendant  then 
smoked  his  pipe,  and  went  to  bed.  The  defendant,  while  in  the 
room,  said  something  to  Walter  Cochran,  but  the  witness  could 
not  recall  what  his  uncle  said  to  him.  about  it.  At  this  point,  the 
State's  counsel  asked  the  witness  if  his  uncle  Walter,  in  the 
presence  of  the  defendant,  did  not  tell  him  to  say  nothing  about 
the  shooting  until  next  morning,  when  his  mother  came  home, 
and  that  she  would  then  tell  him  what  to  say.  To  this  question 
the  defendant  objected.  (The  statement  of  facts  recites  that  the 
objection  was  sustained,  but  the  bill  of  exceptions  shows  that  it 
was  overruled.)  Witness  replied  that  his  uncle  told  him  some- 
thing while  the  defendant  was  in  the  room.  Witness  heard  no 
noise,  nor  the  sound  of  any  person  walking  in  the  yard,  before 
the  defendant  stepped  into  the  house.  The  west  door  of  the 
houpe  fronted  a  gap  in  the  fence.  Witness,  his  brother,  and  his 
uncle  Walter  were  in  the  shed  room  or  kitchen  when  the  shot 
was  fired.    There  was  a  door  opening  east  from  the  shed  room. 
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through  which  the  kitchen  light  shone.     Defendant  entered  the 
house  through  the  door  of  the  west,  or  large  room. 

L.  R.  Helms  was  the  next  witness  for  the  State.  His  testimony 
constitutes,  in  part,  the  subject  matter  of  the  ruling  stated  in  the 
eighth  head  note  of  this  report.  The  witness  testified  that  the 
deceased  died  at  his  house,  in  Denton  county,  Texas,  on  the 
fifteenth  day  of  October,  1885,  from  the  effects  of  a  gun  shot 
wound  inflicted  upon  his  left  arm  on  the  night  of  October  13, 
1885.  Witness  heard  the  loud  report  of  a  shot  gun,  at  about 
eight  o'clock,  on  the  night  of  the  said  October  13.  James  Gar- 
rett, his  wife,  witness,  and  his  family,  were  present  in  a  room  of 
witness's  house  when  that  gun  was  fired.  Witness  judged  from 
the  sound  that  the  gun  was  fired  in  the  neighborhood  of  Walter 
Cochran's  house,  which  was  situated  between  six  hundred  and 
eight  hundred  yards  north  east  from  witness's  house.  About 
fifteen  minutes  later,  the  deceased  pushed  open  the  door  and  en- 
tered the  witness's  house.  In  almost  the  same  words  used  by  the 
witness  Garrett,  this  witness  related  what  transpired,  and  what 
was  said  by  the  deceased  as  to  who  shot  him,  and  the  circum- 
stances attending  the  shooting. 

Doctor  Crutcher  reached  the  witness's  house  about  thirty  min- 
utes after  deceased  did.     He  applied  cold  water  to  the  wounded 
arm,  and  in  about  an  hour  the   bleeding  ceased.    The  doctor 
then   administered  morphine  and  whisky,  of  which,  when  he 
left,  he  left  with  the  witness  a  supply,  with  directions  how  to 
give  it.     Witness  followed  the  doctor's  directions  explicitly,  but 
the  deceased  died  on  the  following  Thursday,  October  15,  1885. 
The  witness  partly  undressed  the  deceased  on  the  night  of  the 
shooting,  and  knew  that  he  had  no  weapons  on  his  person  when 
he  reached  witness's  house.     Sixty  or  eighty  duck  shot  took  ef- 
fect in  the  back  part  of  the  deceased's  left  arm.     They  covered 
the  space  from  four  inches  above  to  four  inches  below  the  elbow. 
Witness  went  to  the  house  of  J.  H.  Fowler,  about  three  quarters 
of  an  hour  after  the  deceased  arrived  at  his,  witness's,  house, 
and  informed  the  said  J.  H.  Fowler  that  the  deceased  was  at  his 
house,  wounded.     J.  H.  Fowler  returned  with  the  witness.    The 
moon  was  about  two  and  a  half  hours  high  when  the  shot  was 
fired,  and  it  was  light  enough  for  the  witness  to  distinguish  an 
acquaintance  at  a  distance  of  forty  yards. 

Cross-examined,  the  witness  said  that  about  the  time  he  heard 
the  shot  fired,  he  heard  some  loud  hallooing,  the  barking  of  do^, 
and  the  ringing  of  a  cow  bell.     These  noises  seemed  to  proceed 
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from  a  point  north  east  of  Walter  Cochran's  house.  Old  man  J. 
H.  Fowler  remained  at  the  witness's  house  about  an  hour,  per- 
haps longer,  on  the  night  of,  and  after  the  shooting.  Witness 
did  not  observe  him  when  he  left,  but  presumed  that  he  went 
home.  Witness  did  not  go  to  the  point  where  the  shooting  was 
said  to  have  been  done,  until  between  nine  and  ten  o'clock  of 
the  next  day,  at  which  time  a  large  crowd  had  collected.  Wit- 
ness, therefore,  made  no  effort  to  trace  the  tracks. 

Sol  Carpenter  testified,  for  the  State,  that,  at  about  eight 
o'clock  on  the  night  of  October  13,  1885,  some  parties  arrived  at 
his  house  and  told  him  that  Pete  Fowler  had  been  shot.  Witness 
was  then  in  bed,  having  retired  early  because  of  fatigue.  He 
got  up  at  once  and  repaired  to  the  house  of  Mrs.  Helms,  where 
he  found  the  deceased  lying  on  a  pallet  in  charge  of  Doctor 
Crutcher.  Witness  saw  that  deceased  was  shot  in  the  left  arm, 
in  the  region  of  the  elbow.  Witness  went  to  town  that  night 
after  the  sheriff,  but,  failing  to  find  him,  got  constable  Ball,  who 
returned  with  him.  The  moon  went  down  before  witness 
reached  town.  Witness  was  informed  of  the  locality  on  the 
road  where  the  shot  was  fired,  and  went  to  that  ground  at  day- 
light on  the  next  morning.  The  witness  was  here  shown  the 
diagram  in  evidence.  He  pronounced  the  same  correct,  and  tes- 
tified as  follows: 

"There  is  a  road  running  east  and  west  at  and  south  of  Wal- 
ter Cochran's  house,  as  it  is  shown  on  the  diagram.  There  is  a 
road  running  from  near  Walter  Cochran's  house  south,  and  a 
little  west,  just  as  is  shown  on  the  diagram.  That  road  crosses 
the  road  whiph  runs  by  J.  H,  Fowler's  house,  due  east,  as  shown 
by  the  diagram.  Where  this  road  crosses  the  road  running  east 
and  west,  there  is  another  road  turning  off  south  east  and  run- 
ning to  Matt  Smith's  place,  where  Pete  Fowler  was  then  living. 
There  is  a  small  road  running  east  of  J.  H.  Fowler's  field,  and 
which  comes  from  near  the  widow  Gray's  place,  and  runs  into 
the  road  which  passes  by  J.  H.  Fowler's,  and  running  east  and 
west.  About  sixty  or  seventy  yards  north  of  where  the  road 
from  widow  Gray's  intersects,  or  runs  into  the  road  passing  J.  H. 
Fowler*s,  there  is  a  road  which  turns  off  and  runs  south  east  to 
Matt  Smith's  place,  as  shown  on  the  diagram.  The  first  place  I 
went  to,  the  morning  after  the  shooting,  to  look  for  tracks,  was 
the  cross  roads  south  of  Walter  Cochran's  house.  There  I  looked 
for,  and  saw,  on  the  south  side  of  the  road,  about  twenty  or 
thirty  feet  west  of  the  cross  roads,  a  thick  cluster  of  bushes. 
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Those  bushes  were  not  very  tall,  but  they  were  very  thick.  I 
saw,  on  the  south  side  of  those  bushes,  the  signs  of  tracks,  as  if 
some  one  had  been  standing  there,  and  I  noticed  the  ground 
broken.  I  saw  where  the  party  who  had  been  standing  behind 
those  bushes  stepped  out  into  the  road,  where  I  could  see  the 
tracks  plain.  Then  that  party  ran  across  the  road,  in  the  direc- 
tion of  Walter  Cochran's  house.  I  then  crossed  the  road  run- 
ning east  and  west,  and  over  a  small  piece  of  round  prairie  which 
lies  near  the  cross  roads,  and  in  the  angle  of  the  road.  I  fol- 
lowed the  course  the  party  took,  by  following  the  signs  he  made 
on  this  piece  of  prairie,  till  I  reached  the  road  which  runs  from 
the  road  east  of  J.  H.  Fowler's  field  down  to  the  place  owned  by 
Matt  Smith,  and  where  Pete  Fowler  lived.  When  I  got  near  this 
road,  and  in  three  or  four  feet  of  it,  I  saw  where  the  party 
jumped  over  on  the  ridge  in  the  middle  of  this  road,  and  I  saw 
where  he  struck  the  bank  on  the  edge  and  slided  down  into  the 
road.  I  could  then  see  the  front  part  of  the  track  plainly,  but 
could  not  see,  or  make  out,  the  rear  part  of  the  track.  I  saw 
where  this  party,  after  he  had  got  up  on  the  ridge,  jumped  over 
to  the  bank  on  the  north  east  side  of  the  road,  and  again  slided 
back.  -  I  noticed  one  well  defined  track  on  top  of  the  bank,  which 
showed  to  have  been  made  by  the  right  foot.  It  was  made  by  a 
square  toed  number  seven  or  eight  boot  or  shoe.  The  heel  showed 
to  be  run  down  on  the  outside,  leaving  the  impression  of  the 
tacks. 

"From  the  point  last  described,  the  trail  of  the  party  led 
towards  Cochran's  house.  I  then  went  up  this  road  (the  one  on 
which  the  "slides"  were  found)  to  within  ten  or  fifteen  steps  to 
the  place  where  the  road  forked  ofi^  from  the  road  east  of  J.  H. 
Fowler's  field,  and  which  track  led  to  Matt  Smith's  place,  and 
across  the  road  running  east  and  west.  I  there  found  these  same 
tracks  going  towards  Matt  Smith's  place.  I  followed  those 
tracks  down  the  road  to  where  they  crossed  the  road  running 
east  and  west.  There  the  track  crossed  the  road  and  went  down 
the  road  leading  to  Matt  Smith's  place,  about  ten  feet,  where 
they  turned  out  of  the  road,  on  the  west  side;  and  then  I  traced 
them  outside  of  and  up  (south)  the  road  running  by  J.  H.  Fow- 
ler's to  the  south  side  of  the  cluster  of  bushes  described,  where 
the  party  seemed  to  have  stood  some  time.  I  then  saw  where 
the  party  stepped  out  in  the  road  running  east  and  west,  and 
then  followed  the  tracks  again  up  to  where  the  "slide*'  was 
made  by  jumping  the  road.    All  of  the  tracks  described  were 
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made  by  the  same  party.  I  saw  the  deceased's  track  about  four 
or  five  steps  west  of  the  tracks  of  the  party  who  had  stood  and 
stepped  into  the  road  from  behind  the  cluster  of  bushes.  I  saw 
the  deceased's  track  where  he  stopped  and  turned  around,  and 
stepped  out  of  the  road  on  the  south  side.  Fowler's  track  was 
going  east,  the  way  he  would  have  to  go  home  from  J.  H.  Fow- 
ler's house.  I  then  followed  Pete  Fowler's  track  to  where  he 
turned  out  of  the  road,  beyond  which  point  I  found  blood,  and 
easily  traced  him  thence  to  Garrett's  house,  on  the  window  sill 
and  door  step  of  which  I  found  blood  stains,  and  abandoned  the 
trail." 

Continuing  his  testimony,  the  witness  said  that  he  saw  the 
defendant  make  several  tracks  after  his  arrest,  which  tracks 
corresponded  literally,  in  shape,  size,  and  defect  of  heel  with 
the  tracks  he  saw  at  the  places,  and  trailed,  as  narrated.  The 
defendant  then  wore  a  pair  of  light  soled,  square  toed  boots,  the 
right  one  being  run  down  on  the  outside  of  the  heel,  and  hav- 
ing protruding  tacks.  A  party  standing  in  the  road,  opposite 
the  cluster  of  bushes  described,  facing  west,  at  the  time  the  shot 
was  fired,  on  the  night  of  October  13,  1885,  would  have  caught 
the  reflection  of  the  moon  directly  in  the  face.  The  moon  was 
about  an  hour  and  a  half  high  when  the  witness  was  called  from 
his  bed  on  the  night  of  the  shooting,  and  it  shed  light  enough  to 
enable  the  witness  to  recognize  an  acquaintance  at  a  distance  of 
eighty  feet.  Ball  arrested  the  defendant  on  the  morning  after 
the  shooting.  After  making  the  examination  of  the  tracks  on 
the  ground  adjacent  to  Cochran's  house,  witness  went  to  the 
place  that  belonged  to  the  defendant  to  look  for  a  gun.  He  found 
a  rifle  buried  about  two  feet  under  shucks  in  a  crib.  That  rifle 
the  witness  placed  in  the  south  east  corner  of  the  crib.  He  did 
not  know  to  whom  it  belonged.  Reece  Thomas  was  at  the  crib 
a  short  time  after  witness  found  the  gun.  It  was  after  sun  rise 
on  the  morning  after  the  shooting  that  witness  found  the  gun. 
Deceased  and  defendant  had  been  on  unfriendly  terms  for  some 
time  prior  to  the  shooting.  Their  ill  feeling  grew  out  of  a  law 
suit  concerning  the  possession  of  the  premises  rented  by  deceased 
from  defendant. 

Cross-examined,  the  witness  testified  that  the  road  running 
by  J.  H.  Fowler's  house  was  originally  laid  out  and  worked  as  a 
county  road,  but  was  not  so  worked  at  the  time  of  the  shooting. 
It  was  well  used  as  a  neighborhood  road,  and  though  somewhat 
grown  up  in  bushes,  was  open  enough  to  admit  of  wagon  travel. 
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The  soil  was  of  light  sand,  such  as  would  take  and  retain  the 
impression  of  a  foot,  boot,  or  shoe.  Witness  saw  no  tracks  on 
the  road  when  he  examined  it  early  in  the  morning  after  the 
shooting,  save  the  tracks  of  the  deceased  and  the  party  who 
fired  the  gun.  Low  post  oak  timber  flanked  the  road  on  the 
south  side.  The  timber  north  of  the  road  was  larger,  but  the 
undergrowth  was  scantier  than  on  the  south  side.  Witness  ex- 
amined the  tracks  on  the  morning  after  the  shooting,  before  con- 
stable Ball  came  on  the  ground.-  J.  H.  Fowler  was  on  the  ground 
while  witness  was  examining  the  track.  J.  H.  Fowler's  track 
was  larger,  and  in  every  way  unlike  the  track  of  the  man  who 
stood  behind  the  cluster  of  bushes.  Witness  saw  news  paper 
gun  wadding  in  the  road  west  of  the  point  at  which  the  party 
stepped  from  ambush  into  the  road. 

Reece  Thomas  testified,  for  the  State,  that  be  was  at  the  barn 
on  defendant's  place  at  which  the  deceased  lived,  on  the  morn- 
ing after  the  shooting.  He  saw  the  rifie  of  the  defendant,  which 
he  knew,  standing  in  the  south  east  corner  of  the  crib.  Sol  Car- 
penter was  at  the  crib  when  the  witness  arrived.  Witness  and 
Carpenter  made  a  careful  search  of  the  premises  of  Walter 
Cochran,  and  all  about  it,  for  a  shot  gun,  but  found  none.  Wit- 
ness did  not  know  of  the  defendant's  owning  a  shot  gun. 

Mrs.  I.  N.  (Pete)  Fowler,  the  widow  of  the  deceased,  testified, 
for  the  State,  that  the  deceased  left  his  home  about  dusk  on  the 
night  of  October  13,  1885,  to  take  some  mail  to  witness's  father, 
J.  H.  Fowler,  who  lived  about  600  yards  distant  in  a  west  direc- 
tion. About  an  hour  after  the  deceased  left  home  to  go  to  J.  H. 
Fowler's,  the  witness  heard  the  loud  report  of  a  gun  fired  at  a 
point  near  Walter  Cochran's  house.  Thirty  minutes  later  wit- 
ness saw  her  husband  lying  wounded  in  Mr.  Helms's  house.  He 
died  in  that  house  on  the  Thursday  following,  which  was  the 
fifteenth  day  of  October.  Witness  saw  the  defendant  at  the 
horse  lot  of  the  premises  on  which  she  and  the  deceased  lived, 
about  fifteen  minutes  before  the  deceased  started  to  J.  H.  Fow- 
ler's. Defendant  had  some  hogs  in  a  pen  at  that  lot,  which  he 
fed  and  attended  to  every  morning  and  night.  Witness  did  not 
see  the  defendant  when  he  left  the  lot  on  that  evening,  nor  did 
she  see  him  again  that  night.  Witness  and  her  husband  were 
then  living  in  the  defendant's  house  under  a  lease  running  from 
October,  1884,  until  October,  1885.  Defendant  lived  with  them 
from  October,  1884,  when  they  took  possession,  until  May,  1885, 
when  the  unfriendly  relations  between  him  and  deceased  culmi- 
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nated  in  a  law  suit  over  the  possession  of  the  premises.  Upon 
the  conclusion  of  that  law  suit,  the  defendant  removed  to  the 
house  of  Walter  Cochran,  and  was  living  there  at  the  time  of 
the  shooting.  In  going  from  the  house  occupied  by  witness  and 
deceased,  to  the  house  of  J.  H.  Fowler,  it  was  necessary  to  pass 
by  the  horse  lot  in  which  the  defendant  had  his  hogs  penned. 

Doctor  Crutcher  testified,  for  the  State,  that  he  reached 
Helms's  house  at  about  nine  o'clock  on  the  night  of  October  13, 
1885,  and  found  deceased  suffering  greatly  from  a  g^n  shot 
wound  on  the  left  arm.  Between  sixty  and  seventy  number  4 
duck  shot  struck  the  elbow  from  behind,  shivering  the  elbow 
joint.  The  deceased  was  in  the  rigors  of  "tramatic"  shock,  the 
result  of  the  wound,  which  was  bleeding  profusely.  His  pulsa- 
tion was  one  hundred  and  forty,  and  his  temperature  was  one 
hundred  and  two  degrees.  The  normal  pulsation  of  a  grown  per- 
son is  from  seventy  to  eighty,  and  the  normal  temperature  ninety - 
eight  and  a  half  degrees.  Witness  removed  the  deceased's  shirt 
sleeve,  washed  his  arm,  wrapped  it  in  cloths,  and  applied  cold 
water  to  stop  the  hemorrhage,  and  then  gave  a  treatment  to  allay 
pain.  He  administered  morphine  in  doses  of  from  one-fourth  to 
one-third  of  a  grain  at  intervals  of  an  hour  and  a  half  until 
three  or  four  doses  were  taken,  when  the  time  was  extended  until 
the  deceased  was  brought  under  influence,  and  then  the  inter- 
vals were  extended  to  four  hours.  A  stimulant  of  brandy,  about 
an  ounce  at  a  time,  was  given  at  intervals  of  an  hour  and  a  half. 
The  treatment  was  kept  up  throughout  the  night  in  an  effort  to 
counteract  the  shock.  For  the  purpose  of  amputating  the  arm, 
Doctor  Williams,  of  Denton,  was  called  in  on  next  morning,  but 
the  deceased,  not  having  recovered  from  the  shock,  amputation 
was  abandoned  for  the  time,  as  too  dangerous.  The  deceased 
failed  to  rally,  afterwards  and  amputation  was  not  undertaken 
at  all,  as  it  would  only  have  resulted  in  expediting  death.  Am- 
putation is  never  attempted  by  the  best  surgeons  so  long  as  the 
shock  adheres  to  the  patient.  Amputation  in  this  case  would 
only  have  aggravated  the  shock,  and,  in  all  probability,  the  de- 
ceased would  have  succumbed  under  the  operation.  Failing  to 
counteract  the  shock,  the  witness  and  Doctor  Williams  could  do 
nothing  more  than  continue  the  treatment,  re-washing  and  ap- 
plying an  antiseptic  dressing  in  order  to  preserve  a  good  condi- 
tion for  amputation  in  the  event  of  a  rally.  The  antiseptic 
dressing  was  a  compound  of  carbolic  acid  and  water.  Deceased 
grew  worse  and  worse  until  he  died  on  the  evening  of  October 
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16,  1885,  from  the  effect  of  the  shock  produced  by  the  wound. 
Witness  had  often  administered  morphine  to  the  deceased  for 
chills.  Witness  was  a  graduate  of  the  Louisville  (Ey.)  Medical 
College. 

Doctor  Williams  was  the  next  witness  called  by  the  State.  He 
testified  that  be  reached  the  deceased  on  the  morning  after  the 
shooting,  being  called  in  to  amputate  the  arm,  in  connection 
with  Doctor  Crutcher.  He  described  the  wound  and  the  condi- 
tion of  the  wounded  man  exactly  as  Doctor  Crutcher  did,  and 
declared  that  to  have  undertaken  to  amputate  the  arm  would 
have  resulted  only  in  the  speedier  death  of  the  patient.  He  as- 
certained the  treatment  to  which  the  patient  had  been  subjected 
the  previous  night,  and  approved  it  as  the  proper,  necessary,  and 
best  treatment  in  such  cases.  Witness  and  Doctor  Crutcher 
washed  the  arm  well,  applied  an  antiseptic  dressing,  and 
wrapped  it  with  absorbent  cotton  saturated  with  a  solution  of 
one  part  of  corrosive  sublimate  to  two  thousand  parts  of  water, 
and  then  wrapped  the  arm  in  iodiform  gauze.  There  was  no 
pulsation  in  the  arm  below  the  elbow.  That  condition  was 
caused  by  an  obstruction  in  the  artery.  That  obstruction  was 
doubtless  the  result  of  compression  of  the  artery.  Witness 
called  to  see  deceased  again  on  the  evening  of  the  next  day,  Oc- 
tober 15.  He  found  him  in  a  state  of  collapse,  his  temperature 
being  one  hundred  and  one  and  a  half,  and  his  pulsation  one 
hundred  and  forty-four.  Deceased  died  about  fifteen  minutes 
after  the  witness  reached  him;  his  death  resulting  from  the 
shock  produced  by  the  wound. 

J.  H.  Fowler,  recalled  by  the  State,  testified  that  deceased 
brought  him  his  mail  on  the  night  of  the  shooting,  and  asked 
him  to  go  with  him  to  Reed's  to  get  his  plow.  Witness  was  tired, 
and  was  satisfied  that  Reed,  who  lived  on  his,  witness's,  place, 
had  not  finished  the  plow,  and  therefore  declined  to  go.  De- 
ceased started  home  about  fifteen  or  twenty  minutes  later,  and 
the  gun  was  fired  within  five  minutes  after  he  left. 

Cross-examined,  the  witness  testified  that  he  did  not  tell  old 
man  Reed,  on  the  morning  after  the  shooting,  that  deceased  al- 
ways carried  a  pistol.  Witness  tried  to  borrow  a  shot  gun  from 
Reed,  about  two  hours  after  deceased  was  shot,  but  did  not  stay 
all  night  at  Reed's  house.  Witness's  son-in-law  stayed  all  night 
at  Reed's,  but  witness  declined  the  invitation  to  do  so.  From 
Reed's  witness  went  to  Reece  Thomas's,  thence  to  Helms's,  where 
he  remained  a  short  time,  and  thence  he  went  home,  where  he 
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remained  until  morning,  when  he  went  to  the  scene  of  the  shoot- 
ing near  Cochran's. 

Deputy  sheriff  Dave  Ware  testified,  for  the  State,  that  he  was 
with  constable  Ball  when  defendant's  room,  in  Cochran's  house, 
was  searched  on  the  Sunday  after  the  shooting.  The  Allen  note 
to  Hazle,  containing  a  few  number  4  duck  shot,  was  found 
secreted  in  the  casing  of  the  window.  Hazle,  on  the  same  day, 
identified  the  note  as  one  which  he  gave  to  defendant,  with  some 
shot,  on  the  twelfth  day  of  October,  1885.  A  shot  gun  was  found 
at  Hazle's  house,  from  one  barrel  of  which  a  load  of  duck  shot^ 
number  4,  was  drawn.  A  load  of  buck  shot  was  drawn  from 
the  other  barrel.  The  duck  shot  taken  from  the  shot  gun  found 
at  Hazle's  were  delivered  to  sheriff  McDonald.  The  shot  now 
in  evidence,  and  held  by  witness  in  one  hand,  were  the  same 
identical  shot.  The  shot  in  evidence,  and  now  held  in  the  wit- 
ness's other  hand,  were  the  identical  shot  found  over  the 
casing  of  the  defendant's  room.  A  tablespoon  would  hold  three 
and  a  half  large  loads  of  number  4  duck  shot.  In  a  tablespoon- 
ful  and  a  half  there  are  five  full  loads  of  such  shot.  Sheriff  Mc- 
Donald testified  that  he  was  with  Ware  and  Ball  on  the  Sunday 
defendant's  room  was  searched,  and  Hazle  was  visited.  His 
narrative  was  a  corroboration  of  that  of  the  witness  Ware.  The 
State  closed. 

Mrs.  Walter  Cochran  was  the  first  witness  for  the  defense. 
She  testified  that  the  defendant  commenced  boarding  at  the 
house  of  her  husband  in  May,  1885,  and  continued  to  board  there 
until  his  arrest  in  October,  1885.  Defendant  occupied  the  only 
up  stairs  room  in  the  house,  in  which  room  he  kept  all  of  his 
clothing.  He  owned  a  pair  of  shoes  and  a  pair  of  boots.  It  was 
his  custom  to  put  on  his  old  clothes  to  work  in.  Defendant  did 
some  wood  hauling  for  the  witness  and  for  the  widow  Gray,  on 
the  evening  of  October  13, 1885,  and  witness  remembered  that  he 
went  up  stairs  before  he  did  it,  to  put  on  his  working  clothes. 
He  exchanged  his  clothes,  but  witness  was  unable  to  say  whether 
he  wore  his  boots  or  shoes.  The  widow  Gray  took  dinner  at  wit- 
ness's house  on  that  day,  and  witness  went  home  with  her  and 
remained  over  night.  The  defendant's  habit  of  eating  was  varia- 
ble. When  he  felt  well  he  ate  heartily.  He  rarely  took  more 
than  a  cup  of  coffee  when  complaining  of  feeling  unwell. 

Gross-examined,  the  witness  testified  that  the  defendant  knew 
she  would  not  be  at  home  on  the  night  of  the  shooting,  as  her 
absence  for  the  night  was  talked  of  at  dinner.    After  he  had 
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hauled  the  wood  the  defendant  got  his  rifle  and  went  off  east 
from  the  house,  towards  the  point  in  the  field  where  witness's 
husband  was  picking  cotton. 

The  widow  Gray  testified,  for  the  defense,  substantially  as  did 
Mrs.  Cochran,  esicept  that  she  affirmed  that,  when  the  defendant 
came  down  stairs,  having  donned  his  working  clothes  to  wear 
while  hauling  the  wood,  he  had  on  his  old  shoes. 

Cross-examined,  the  witness  testified  that  her  feelings  towards 
the  defendant  were  cordial.  Whether  or  not  she  was  engaged 
to  marry  the  defendant  was  purely  and  exclusively  a  matter  of 
her  business.  Witness  observed  the  defendant's  feet  when  he 
came  down  stairs,  just  before  hauling  the  wood,  on  the  evening 
of  the  shooting,  and  she  knew  that  she  could  not,  as  she  did,  have 
seen  his  socks  if  he  had  on  boots.  The  State's  counsel  asked  the 
witness  if  she  was  sure  she  saw  that  the  defendant  had  on  dirty 
socks  on  the  evening  of  the  shooting.  Witness  replied  that  she 
*' chewed  her  tobacco  but  once."  Witness  was  the  mother  of 
Rudolph  Gray,  the  daughter  of  J.  E.  Coleman,  and  the  sister  of 
Garner  Coleman.  Witness's  said  father  and  brother,  and  her 
father-in-law,  Matthew  Gray,  were  witnesses  in  this  case. 

J.  C.  Reed  testified,  for  the  defense,  that  he  lived  on  old  man 
J.  H.  Fowler's  place  in  October,  1885.  About  one  hour  after  dusk, 
on  the  night  of  October  13 — the  night  on  which  deceased  was 
shot — witness  heard  the  report  of  a  shot  gun,  fired  at  or  near 
Cochran's  house.  That  shot  was  followed  by  hallooing,  barking 
of  dogs,  and  ringing  of  a  cow  bell.  About  an  hour  later  J.  H. 
Fowler  came  to  witness's  house  and  asked  the  loan  of  a  shot  gun, 
for  the  purpose,  he  said,  of  shooting  a  hawk.  Witness  told  him 
that  the  pretense  of  shooting  a  hawk  would  not  do.  He  then 
told  witness  that  Pete  Fowler  had  beeuf  shot.  J.  H.  Fowler  then 
left,  but  came  back  shortly  and  remained  at  witness's  house  un- 
til near  day  break.  On  the  day  after  the  shooting,  J.  H.  Fowler 
told  witness  that  he  intended,  but  forgot,  to  ask  the  deceased  on 
the  night  before,  whether  or  not  he  had  his  pistol  with  him.  He 
then  remarked  that  the  deceased  usually  carried  his  pistoL 
Witness  had  known  the  defendant  for  several  years.  Defendant 
had  sustained  the  reputation  of  a  peaceable,  law  abiding  citizen. 

Cross-examined,  witness  said  he  knew  by  hearsay  that  defend- 
ant and  deceased  had  bad  trouble  and  a  law  suit  about  the  rent 
of  the  defendant's  house.  Witness  had  heard  of  the  defendant 
having  trouble  with  others  of  his  renters,  among  whom  was  one 
Mr.  Spears.    He  knew  also  of  law  suits  between  defendant  and 
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BuUard  and  Burris  over  the  boundary  lines  of  their  respective 
lands. 

Garner  Coleman  testified,  for  the  defense,  that  he  lived  about 
six  hundred  yards  east  of  Walter  Cochran's  house.  About  dark, 
on  the  night  on  which  Pete  Fowler  was  shot,  witness's  father, 
J.  E.  Coleman,  rode  up  to  witness's  house  and  told  witness  that 
he  had  been  out  hunting  his  cows,  but  could  not  see  well  enough 
to  drive  them  up.  Witness  got  on  his  father's  horse  and  went  to 
a  point  east  of  Elm  swamp,  at  which  place,  as  indicated  by  the 
bell  on  one  of  the  cows,  the  animals  were  to  be  found.  Witness 
took  his  dogs  with  hiip.  On  his  return  with  the  cows,  and  when 
he  reached  the  round  prairie,  about  two  hundred  yards  north 
east  from  Walter  Cochran's  house,  the  witness  met  the  defend- 
ant. Witness  recognized  him  at  a  distance  of  twenty  yards. 
Defendant  said  that  he  was  looking  for  a  cow  and  calf  which 
Bill  Crook  had  turned  out.  After  talking  at  that  point  for  a  few 
minutes,  witness  and  defendant,  the  latter  on  foot,  went  down 
the  road  together.  They  presently  separated,  and  before  the 
latter  could  have  gone  farther  than  thirty  yards  from  the  point 
of  separation,  though  witness  could  not  see  him  through  the 
brush,  the  witness  heard  the  loud  report  of  a  shot  gun  fired 
about  one  hundred  and  fifty  yards  south  of  Walter  Cochran's 
house.  Witness  was  about  two  hundred  yards  north  east  of 
Cochran's  house  when  the  gun  wad  fired. 

Cross-examined,  the  witness  admitted  that,  on  the  Tuesday 
night  before  this  trial,  he  told  the  State's  attorney  and  E.  C. 
Smith,  that  he  last  saw  the  defendant  on  the  night  of  the  shoot- 
^^g9  quite  a  half  an  hour  before  he  heard  the  report  of  the  gun, 
and  that  he  did  not  know  where  defendant  was  when  the  shot 
was  fired.  That  statement  was  falsely  made,  because  witness 
was  then  afraid  to  tell  what  he  actually  knew  of  the  whereabouts 
of  the  defendant.  He  was  afraid  of  arrest  as  an  accessory  or 
accomplice  to  the  murder  of  the  deceased.  Witness  had  been 
threatened  with  prosecution  for  the  murder,  and  with  death  if 
he  testified  to  what  he  knew  on  this  trial.  Witness  made,  to 
Dave  Ware  and  Reece  Thomas,  the  same  statement  he  made  to 
the  State's  attorney  and  £.  C.  Smith.  He  made  the  statement 
to  Ware  and  Thomas  before  he  was  told  that  old  man  Fowler 
was  threatening  to  have  him  arrested  and  tried  as  an  accessory. 
Witness  was  not  intimidated  when  he  made  the  false  statements 
to  the  county  attorney  and  Mr.  Smith.  He  knew  Mr.  Ferguson 
to  be  the  county  attorney  at  the  time,  and  made  the  false  state- 
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ment  to  him  of  his  own  volition.  Witness  started  from  his  own 
house,  on  his  father's  horse,  after  the  cows.  He  then  heard  the 
cow  bells  in  Elm  swamp,  about  a  mile  east  of  his  house.  Wit- 
ness hallooed  all  the  time  he  was  drivitig  the  cows  out  of  the 
swamp;  the  dogs  were  barking,  and  the  cow  bells  ringing.  He 
met  defendant  on  his  return  from  the  swamp,  about  two  hundred 
yards  north  east  of  Walter  Cochran's  house.  The  State's  coun- 
sel asked  witness  if  he  did  not  tell  E.  C.  Smith,  before  this  trial, 
that  he  last  saw  the  defendant  about  sun  down  on  that  evening. 
Witness  replied  that  he  did  so  state  to  Smith,  and  that  he  ad- 
hered to  that  statement. 

Re-examined,  the  witness  said  that  when  he  made  the  false 
statements  admitted  by  him,  to  the  several  parties  named,  he 
was  under  attachment  as  a  witness,  had  not  yet  entered  into 
recognizance,  and  to  that  extent  was  in  arrest.  Witness  had 
been  in  town  but  an  hour.  He  had  learned  that  defendant's 
counsel  would  apply  for  a  continuance  of  the  case,  and  had 
stated  the  fact  to  which  he  would  swear.  Old  man  Fowler  heard 
what  witness  said,  and  said  that  if  witness  so  testified,  he  would 
have  witness  arrested  as  an  accessory.  Witness  removed  to 
Cooke  county  a  short  time  before  this  trial,  but  had  been  in  Den- 
ton since  the  present  term  of  court  had  been  in  session. 

Re-cross-examined,  the  witness  stated  that  he  knew  when  and 
why  the  defendant  was  arretted,  but  he  told  no  one  what  he 
knew  of  the  defendant's  whereabouts  when  the  shot  was  fired. 
Witness  had  never,  prior  to  this  trial,  told  any  one,  except  his 
wife  and  A.  C.  Owsley.  Witness  told  Owsley  in  the  jury  room 
during  the  examining  trial  of  the  defendant,  which  was  held 
three  or  four  weeks  after  the  shooting.  Witness  was  not  exam- 
ined as  a  witness  on  that  trial.  Witness  was  friendly  to  the  de- 
fendant.    The  widow  Gray  was  the  witness's  sister. 

J.  E.  Coleman  testified,  for  the  defense,  that  he  went  to  the 
house  of  his  son,  the  last  witness,  about  dark,  on  the  night  that 
deceased  was  shot,  and  got  his  son  to  go  to  Elm  swamp  and 
drive  up  his,  witness's,  cows.  Garner  rode  witness's  horse,  and 
took  the  dogs  with  him.  Witness  could  hear  the  bells  on  the 
cows  while  Garner  was  after  them.  Witness  went  to  the  door 
twice,  to  hear  which  way  the  cattle  were  being  driven.  Garner 
had  been  gone  some  time  when  the  witness  heard  the  report  of 
a  gun,  fired  south  east  from  where  witness  was,  and  south  from 
Cochran's  house.    Garner  and  the  cows  were  then  north  east 
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from  Cochran's  house.  Qarner  got  back  home  shortly  after  the 
gun  fired. 

Cross-examined,  witness  said  that  he  was  in  Garner's  house 
during  the  latter's  absence.  He  paid  particular  attention  to  the 
noises  made  by  Garner,  the  dogs,  and  the  cattle,  and  was  able 
thereby  to  tell  where  the  cattle  were  at  different  times.  Garner 
occupied  about  an  hour  in  getting  the  cows.  Witness  could  not 
say  exactly  how  long  it  was  after  the  gun  was  fired  when  Gar- 
ner came  back. 

William  Crook  testified,  for  the  defense,  that  he  rented  land 
from  the  defendant  during  the  year  1885,  and  milked  one  of  his 
cows.  He  turned  the  cow  and  calf  out  on  the  range  on  the  little 
round  prairie  near  Walter  Cochran's  house,  and  told  the  defend- 
ant about  it. 

Cross-examined,  witness  said  that  he  did  not  remember  exactly 
when  he  turned  the  calf  out,  but  it  was  some  time  in  September, 
and  at  least  three  or  four  weeks  prior  to  the  death  of  Pete  Fow- 
ler. Witness  turned  the  calf  out  because  the  cow  would  not 
come  up  from  Elm  swamp  at  night.  The  cow's  principal  range 
was  in  Elm  bottom,  but  the  witness  had  seen  her  on  the  little 
round  prairie.  Witness  told  the  defendant  that  he  had  turned 
the  cow  and  calf  out,  a  week  or  more  before  the  killing  of  Pete 
Fowler.  Witness  saw  the  cow  and  calf  several  times  after  he 
turned  them  out.  He  had  seen  them  together  on  the  little  round 
prairie,  and  he  had  seen  them  together  near  the  lot  at  defend- 
ant's house. 

Matthew  Gray  testified,  for  the  defense,  that  he  lived  about  a 
mile  from  Cochran's  house,  and  was  at  home  on  the  night  of 
October  13,  1885.  He  heard  the  running  and  dogging  of  cattle, 
hallooing,  and  ringing  of  cow  bells  in  Elm  bottom  on  that  night. 
He  heard  the  report  of  a  gun  fired  in  the  neighborhood  of 
Cochran's  house  on  that  night.  Witness  had  known  the  defend- 
ant for  thirteen  years.  He  had  never  known  defendant  to  use 
an  oath  or  by  words,  or  to  utter  such  an  expression  as  "son-of- 
a-b— h."  Defendant's  reputation  was  that  of  a  good,  peace- 
able, law  abiding  citizen.     ' 

Cross-examined,  witness  said  that  he  had  been  told  that  de- 
fendant and  one  Spears  had  trouble  about  rents,  and  that  defend- 
ant and  deceased  disagreed  about  the  possession  of  the  premises 
occupied  by  deceased,  and  that  they  had  a  law  suit  about  it 
which  culminated  in  a  fight.    They  had  had  no  trouble  that  wit- 
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ness  had  heard  of  since  the  defendant  took  up  his  quarters  at 
Cochran's. 

E.  Chester  and  G.  W.  Shahan  testified,  for  the  defense,  that 
defendant's  reputation  as  a  quiet,  peaceable,  law  abiding  citi- 
zen was  good.  They  testified  on  cross-examination  substantially 
as  did  Matthew  Gray.  Shahan  said,  in  addition,  that  he  had 
been  told  that,  daring  the  fall  of  1885,  when  deceased  went  to 
crib  defendant's  rent  corn,  defendant  refused  to  receive  it,  but 
ordered  deceased  to  haul  it  back  to  the  field  to  be  measured  by 
men  whom  he  would  designate. 

Charles  Fowler  testified,  for  the  defense,  that  he  was  on  the 
ground  of  the  shooting  on  the  morning  after  it  occurred.  Wit- 
ness did  not  put  his  foot  in  the  tracks  made  by  the  party  who 
shot  Pete  Fowler,  and  had  no  recollection  of  saying  to  any  one 
that  his  foot  would  about  fit  the  track.  Witness  was  present 
when  the  tracks  were  examined  by  Sol  Carpenter  and  others. 
The  land  was  sandy  but  retained  foot  prints. 

Lee  Spears  testified,  for  the  defense,  that  he  farmed  some  of 
defendant's  land  in  1883.  He  and  defendant  had  no  misunder- 
standing. Defendant's  reputation  as  a  law  abiding  citizen  was 
good. 

Cross-examined,  the  witness  said  that  his  brother  John,  a  ten- 
ant of  defendant  in  1882,  had  trouble  with  defendant  about  his 
tenantry,  which  trouble,  so  far  as  witness  knew,  had  never  been 
settled. 

Walter  Cochran  testified,  for  the  defense,  that  since  he  testified 
for  the  State  on  this  trial,  he  had  searched  the  casing  above 
defendant's  room,  in  his  house,  and  found  three  shot  only. 
Cross-examined,  he  said  that  he  was  present  when  Ball  and  Ware 
found  the  shot  over  the  window.  Witness  did  not  put  those  shot 
over  the  window,  and  did  not  know  who  did. 

J.  P.  Sublett  testified,  for  the  defense,  that  he  was  abroad  early 
on  the  night  of  October  13,  1885.  He  crossed  Hickory  creek  just 
at  dusk.  He  met  two  men  about  a  half  mile  from  where  he 
crossed  the  creek,  and  passed  them  at  very  close  quarters,  but 
could  not  recognize  them.  He  afterwards  learned  that  one  of 
the  men  was  an  old  acquaintance.  Witness  could  not  recognize 
people  out  of  doors  on  that  night. 

Cross-examined,  witness  said  that  he  was  sixty -five  years  old. 
His  eye  sight  was  not  good;  he  could  not  see  well  at  night,  and 
had  to  use  glasses  to  see  well  in  the  day  time. 

C.  A.  Williams  testified,  for  the  defense,  that  he  had  known 


Term,  1886.]  Smith  v.  The  Statbj.  301 

—^^^^  -  -  —  --  - —  —  ^—  — --■^      —  -— - 

statement  of  the  case. 

the  defendant  for  about  thirteen  years,  and  done  business  with 
him  for  about  ten  years.  Defendant  was  very  honest,  and  was 
a  good,  law  abiding  citizen,  and  such  was  his  reputation.  Wit- 
ness had  heard  of  defendant  having  trouble  and  law  suits  with 
Willard  and  Burns.  Witness  had  no  recollection  of  doing  so, 
but  may  have  told  E.  C.  Smith  that  defendant  stirred  up  more 
trouble  than  any  ten  men  in  his  neighborhood.  The  defense 
closed. 

Dave  Ware,  recalled  by  the  State,  testified  that  he  started  to 
Cooke  county,  to  attach  Garner  Coleman  as  a  witness  in  this 
case,  on  the  day  after  the  postponement  of  the  trial.  He  took 
Reese  Thomas  with  him.  They  reached  Coleman's  house  about 
sun  rise  the  next  morning,  and  started  back  to  Denton  with  him. 
Before  crossing  the  Cooke  county  line.  Garner  Coleman  asked 
what  he  was  wanted  for.  Thomas  told  him  that  he  was  wanted 
as  a  witness  for  Matt  Smith,  and  repeated  what  the  defendant's 
counsel  claimed  they  would  prove  by  him.  Garner  said  that  he 
would  testify  to  no  such  facts.  About  three  miles  of  Denton, 
Thomas  and  Garner  got  to  talking  about  the  substance  of  the 
application  for  continuance  made  by  defendant's  counsel,  and 
Thomas  said  that  he  believed  that  the  man  who  signed  that 
application  would  be  arrested  as  an  accomplice  to  the  murder  of 
Pete  Fowler.  Thomas  told  him  that  old  man  Fowler  had  seen 
the  statement,  and  was  threatening  to  cause  his,  Garner's,  arrest 
as  an  accomplice  if  he  swore  to  that  statement.  Denton  was 
reached  about  noon  on  Wednesday  before  the  trial  commenced 
on  Thursday.  After  getting  dinner,  witness  took  Garner  to  the 
court  house  to  be  recognized.  County  attorney  Ferguson  met 
Gamer  in  the  court  house,  and  took  him  into  the  counsel  room 
aod  talked  to  him. 

Reese  Thomas,  recalled  by  the  State,  corroborated  the  testi- 
mony of  Dave  Ware,  and  testified  to  some  additional  immaterial 
matters. 

County  attorney  Ferguson  testified,  for  the  State,  that  on 
Tuesday  preceding  this  trial,  he  met  Garner  Coleman  in  the 
court  house,  and  knowing  him  to  be  the  witness  for  whom  the 
defense  had  asked  a  continuance,  invited  him  into  the  counsel 
room.  He  then  asked  Garner  to  state  what  his  evidence  would 
be.  Gamer  then  told  witness  what  he  said  he  knew.  Witness 
did  not  attempt  to  intimidate  him,  nor  did  he  intimate  to  him  in 
any  way  what  his  testimony  might  be.     He  did  not  appear  in 
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the  least  excited  or  embarrassed,  but  voluntarily  stated  what  his 
testimony  would  be. 

The  ruling  of  this  court,  stated  in  the  tenth  head  note  of  this 
report,  relates  to  the  exclusion  of  certain  testimony  set  out  in  the 
ninth,  tenth,  and  eleventh  bills  of  exception.  The  ninth  bill  of 
exception  complains  of  the  action  of  the  trial  court  in  refusing 
to  permit  the  defendant  to  prove  by  the  witness  J.  E,  Coleman, 
that  he  remained  at  Garner  Coleman's  house  while  Garner  was 
gone  after  his  cows,  because  Mrs.  Garner  Coleman  was  afraid  to 
remain  in  the  house  alone. 

The  tenth  bill  of  exception  complains  of  the  refusal  of  the 
trial  judge  to  permit  the  defense  to  prove  by  R.  H.  Bates,  attor- 
ney at  law,  that  he  saw  Reece  Thomas  and  Garner  Coleman  in 
the  court  house  in  Denton,  on  Wednesday,  January  27,  1886  (the 
day  prior  to  this  trial);  that  the  said  Coleman  said  that  he  was 
then  a  prisoner  in  the  custody  of  the  said  Thomas,  and  that  the 
said  Thomas  said  that  he  was  holding  and  guarding  the  said 
Coleman  by  order  of  the  county  attorney. 

The  eleventh  bill  of  exception  complained  that  the  court  re- 
fused to  permit  the  defense  to  prove  by  Matthew  Gray  that  his 
three  children  were  in  Midlothian,  Ellis  county,  Texas,  on  the 
thirteenth  day  of  October,  1885,  the  object  of  said  proof  being 
to  show  the  whereabouts  of  said  children,  and  thereby  explain 
defendant's  inability  to  account  for  his  presence  at  the  time  of 
the  shooting,  and  the  presence  of  the  certain  shot  and  the  Hazle 
letter  found  in  the  defendant's  room. 

The  thirteenth  head  note  of  this  report  relates  to  the  matter 
brought  up  in  the  defendant's  thirteenth  bill  of  exception.  That 
bill,  omitting  the  formal  part,  reads  as  follows: 

*  *  *  *  **E.  C.  Smith,  one  of  the  counsel  for  the 
State,  in  his  closing  argument  to  the  jury,  said;  *  A.  W.  Robert- 
son, one  of  defendant's  counsel,  asks  you  in  his  speech:  *  Why 
did  not  the  State  prove  the  dying  declarations  of  Pete  Fowler?* 
His  statements  when  about  to  die  would  have  been  more  worthy 
of  belief  than  one  made  under  excitement,  as  was  that  in  the 
presence  of  Helms  and  others,  when  he  first  went  to  Helms's 
house.'  Mr.  Smith  then  proceeded:  '  In  reply  to  that,  I  call  your 
attention  to  the  evidence  in  the  case.  The  State  placed  Doctor 
Williams,  one  of  the  attending  physicians,  on  the  stand,  and  by 
him  proved,  without  objection  on  the  part  of  defendant's  counsel, 
that  Pete  Fowler,  fifteen  minutes  before  he  died,  did  make  a 
statement  as  to  who  shot  him  and  how  the  same  was  done,  and 
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offered  to  prove  what  that  statement  was,  but  the  defendant's 
counsel  objected  to  the  proof.  Now,  I  ask  you,  if  that  statement 
was  more  reliable  and  was  different  from  that  made  to  Helms 
and  Garrett,  why  did  they  object  to  the  proof?  I  think  this  a 
sufficient  answer  to  Mr.  Robertson's  question.  I  leave  the  mat- 
ter to  you  to  construe  as  you  please.' "        *        *        * 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Owsley  &  Walker  and  A.  W,  Robertson^  filed  an  able  brief  and 
argument  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  1.  Defendant's  motion  to  quash 
the  indictment  was  properly  overruled,  it  being  in  the  usual  form 
for  murder  in  the  first  degree,  and  sufficiently  specific  in  its  alle- 
gations.    (Willson's  Grim.  Forms,  No.  388,  p.  173.) 

2.  Defendant  made  a  motion  for  a  change  of  the  venue.  One 
Crutcher  made  affidavit  controverting  the  two  compurgators' 
means  of  knowledge  of  the  facts  stated  by  them  in  their  affi- 
davit in  support  of  the  motion.  Exceptions  to  the  sufficiency  of 
his  affidavit  were  made  by  the  defendant  upon  the  grounds: 
1.  That  his  affidavit  did  not  attack  the  credibility  of  said  com- 
purgators. 2.  It  does  not  sufficiently  controvert  the  compurga- 
tors' means  of  knowledge,  by  stating  facts  showing  they  were 
mistaken  or  misinformed  as  to  the  case.  3.  Because  the  affiant, 
Crutcher,  was  not  himself  such  credible  person  as  the  law  re- 
quires to  raise  this  issue,  for  the  reason  that  he  was  the  physi- 
cian who  attended  deceased  in  his  last  illness,  is  a  witness  for, 
and  interested  in  the  prosecution  of  the  cause. 

Article  683  of  the  Code  of  Criminal  Procedure  provides  that 
the  credibility  of  the  persons  making  affidavit  for  a  change  of 
venue,  or  their  means  of  knowledge  may  be  attacked  by  the 
affidavit  of  a  credible  person,  and  the  issue  thus  formed  shall  be 
tried  and  determined  by  the  judge,  granted  or  refused,  as  the 
law  and  facts  shall  warrant.  Two  modes  are  thus  provided  for 
controverting  the  motion:  1.  By  attacking  the  credibility  of  the 
compurgators.  2.  By  attacking  their  means  of  knowledge. 
Either  one  of  these  two  grounds  is,  of  itself,  sufficient  without 
the  other  to  form  the  issue  to  be  tried.  (Davis  v.  The  State,  1 
Texas  Ct.  App.,  201;  Carr  v.  The  State,  Id.,  635;  and  Pierson  v. 
The  State,  ante^  p.  14.) 
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Tiie  controverting  affidavit,  in  this  instance,  was  sufficiently 
explicit  in  its  statements  traversing  the  means  of  knowledge  of 
said  compugators.  As  to  the  last  ground  of  the  motion,  to-wit, 
the  fact^as  to  whether  or  not  the  controverting  affiant,  Crutcher, 
was  himself  a  credible  person,  this  was  a  matter  to  be  ascer- 
tained and  determined  by  the  judge  in  the  court  below.  There 
is  not  a  particle  of  testimony,  one  way  or  another,  in  this  record 
with  regard  to  his  credibility.  The  fact  that  he  was  a  physician 
who  attended  the  deceased  in  his  last  illness,  nor  the  fact  that 
he  was  a  witness  for  the  State  in  the  case,  would  certainly  neither, 
in  themselves,  tend  to  establish  that  he  was  not  a  credible  person; 
nor  would  they  tend  in  the  slightest  degree  to  disprove  the  state- 
ments made  by  him  in  his  controverting  affidavit.  The  court 
did  not  err  in  overruling  the  motion  for  a  change  of  venue. 

3.  A  motion  was  also  made  to  quash  the  special  venire.  As 
ground  for  this  motion  it  is  stated  that  the  names  for  the  special 
venire  were  not  drawn  in  open  court  from  the  names  selected  by 
the  jury  commissioners  to  do  jury  service  for  the  term,  as  is  re- 
quired by  the  statute  (Art.  610,  Code  Crim.  Proc);  and  because 
it  appears  from  the  return  of  the  sheriff  thereon,  that  one  of  the 
sixty  men  named  in  the  venire  was  dead,  and  that  another  was 
in  the  Indian  Territory  at  the  time  said  venire  was  ordered,  and 
that  therefore  the  same  was  not  a  venire  for  sixty  men,  as 
ordered  by  the  court. 

With  regard  to  the  first  ground  of  the  motion  there  is  no  testi- 
mony going  to  show  whether  the  selecting  of  the  special  venire 
was  had  by  drawing  the  names,  in  open  court,  of  persons 
selected  by  the  jury  commissioners  to  do  jury  service,  or  not. 
Where  there  are  no  jurors  selected  by  the  jury  commissioners  as 
provided  in  Article  610,  Code  of  Criminal  Procedure,  then  the 
court  can  order  the  requisite  number  of  jurors  to  be  summoned 
from  the  body  of  the  county.  (Code  Crim.  Proc,  Art.  <»11; 
Weaver  V.  The  State,  19  Texas  Ct.  App.,  547.)  Inasmuch,  how- 
ever, as  the  writ  of  special  venire  in  the  case  required  the  sheriff 
to  summon  the  sixty  persons  whose  names  appeared  on  the  list 
attached  to  the  writ,  we  think  it  is  sufficiently  manifest  that 
these  sixty  men  had  already  been  selected  before  the  writ  issued; 
and  we  will  further  presume,  in  the  absence  of  any  thing  to  the 
contrary,  that  they  had  been  selected  in  the  manner  required  by 
law — that  is,  that  they  had  been  drawn  from  the  selected  jury- 
men for  the  term  in  open  court. 

As  to  the  objection  to  the  two  venire  men  named  on  the  list^ 
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that  one  was  dead,  and  that  one  was  in  the  Indian  Territory,  it 
may  have  been,  and  doubtless  was,  impossible  to  know  these 
facts  when  the  venire  was  ordered,  and  we  can  not  well  see  how 
such  unforeseen  contingencies  can  well  be  guarded  against  or 
avoided.  Such  objection  is  not  sufScient  to  authorize  nor  war- 
rant the  quashal  of  the  venire.  It  was  not  error  to  overrule  the 
motion  to  quash. 

There  is  no  merit  in  appellant's  third  bill  of  exceptions.  The 
bill  itself  shows  that  when  the  names  of  jurors  who  had  already 
been  passed  upon  on  the  original  venire  were  reached  on  the 
call  of  the  second  special  venire,  they  were  made  to  stand  aside 
by  the  court,  and  neither  the  State  nor  the  defendant  was  re- 
quired to  challenge  or  pass  upon  them. 

4.  We  are  of  opinion  that  the  appellant  was  sufficiently 
arraigned  in  the  court  below  before  the  trial  was  proceeded  with. 
(Code  Grim.  Proc,  Arts.  509,  512,  and  516;  Willson's  Crim. 
Forms,  685,  p.  321.)  The  recitals  of  the  entry  of  the  arraign- 
ment render  it  clear  that  the  indictment  must  have  been  read  to 
the  appellant  before  he  was  required  to  plead  thereto,  and  this 
is,  substantially,  all  that  the  statute  requires  with  regard  to  the 
entry  of  the  fact  upon  the  minutes. 

5.  Appellant's  fourth  and  fifth  bills  of  exception  have  refer- 
ence to  the  admission  in  evidence  of  a  certain  diagram  of  the 
locus  in  quOf  drawn  by  the  witness  Ball.  It  is  insisted  that  the 
diagram  was  not  properly  admitted  in  evidence.  Its  correctness 
had  already  been  testified  to  by  the  witness  Ball,  before  it  was 
introduced  in  evidence,  and  before  it  was  used  by  the  other  wit- 
nesses in  connection  with  their  testimony.  Mr.  Wharton  says: 
"  We  have  already  had  occasion  to  observe  that  parol  evidence 
may  be  received  of  buildings,  monuments,  and  other  objects 
which  can  not  be  brought  into  court.  For  this  purpose,  authen- 
ticated plans  or  diagrams  of  the  locus  in  quo  are  admissible." 
(Wharton's  Crim.  Ev.,  8  ed.,  sec.  545;  Gavignan  v.  The  State,  55 
Hiss.,  532.) 

6.  Over  objections  of  defendant,  as  shown  by  the  sixth  and 
seventh  bills  of  exception,  the  prosecution  was  permitted  to 
prove,  by  the  witnesses  James  Garrett  and  L.  R.  Helms  the 
statements  made  by  the  deceased  to  them  wit^hin  some  ten  or 
fifteen  minutes  after  he  was  shot,  as  to  how  and  by  whom 
he  was  shot.  Under  the  facts  detailed  by  the  witnesses,  in 
connection  with  the  making  of  these  statements,  they  were 
properly    admitted   as   res   gestce.     They   sprang   out   of  the 
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principal  fact,  tended  to  explain  it,  were  voluntary  and  sponta- 
neous, and  were  made  at  a  time  so  near,  and  under  such  circum- 
stances as  to  preclude  the  idea  of  deliberate  design,  and  so  may 
be  regarded  as  contemporaneous.  (Booth  v.  The  State,  4  Texas 
Ct.  App.,  203;  Foster  V.  The  State,  8  Texas  Ct.  App.,  248;  Stag- 
ner  v.  The  State,  9  Texas  Ot.  App.,  441;  Warren  v.  The  State, 
9  Texas  Ct.  App.,  619;  Hobbs  v.  The  State,  16  Texas  Ct.  App., 
M7;  Pierson  v.  The  State,  18  Texas  Ct.  App.,  524;  Pierson  v.  The 
State,  ante,  p.  14.) 

7.  As  shown  by  defendant's  ninth  bill  of  exceptions,  Rudolph 
Gray,  a  child  ten  years  old,  was  placed  upon  the  stand  and  ex- 
amined as  a  witness  for  the  State,  and  cross-examined  by  the 
defendant.  On  his  re-examination  by  the  State,  he  was  asked 
the  question:  "Did  not  your  uncle,  Walter  Cochran,  tell  you,  in 
presence  of  the  defendant,  to  wait  until  your  mother  came  home 
the  next  morning,  and  she  would  tell  you  what  to  say  about  the 
shot?" 

This  witness,  on  his  examination  in  chief,  had  stated  that  he 
and  his  uncle  Walter  and  his  little  brother  were  together  at  the 
house  of  his  uncle  Walter  when  the  shot  was  fired;  that  about 
two  minutes  after  he  heard  the  gun  fire,  the  defendant  stepped 
into  the  room  where  they  were,  and  witness  asked  him  if  he  had 
heard  the  gun  fire,  and  he  said  that  he  did;  that  whilst  defendant 
was  in  the  room,  he,  defendant,  told  his  uncle  Walter  something, 
but  the  witness  says:  "I  do  not  remember  what  uncle  Walter 
told  me  about  it."  It  was  then  and  in  this  connection  that  the 
question  objected  to  was  asked  the  witness. 

We  do  not  think  that  the  question  was  objectionable  under  the 
circumstances  shown.  Whatever  his  uncle  told  him  was  or  is 
shown  to  have  been  the  result  of  what  had  transpired  between 
defendant  and  his  uncle  with  regard  to  the  firing  of  the  gun; 
and  whatever  his  uncle  told  him  about  the  matter  was  told  him 
in  the  presence  of  the  defendant,  and  presumably  at  his  instance 
or  suggestion.  In  his  explanation  to  this  bill  of  exception,  the 
learned  trial  judge  says:  ''Had  the  objection  been  made  that  it 
(the  question)  was  leading,  I  should  have  sustained  it,  unless  the 
State's  counsel  had  stated  that  he  was  seeking  to  lay  a  predicate 
for  contradicting  the  witness." 

8.  Appellant's  ninth,  tenth,  and  eleventh  bills  of  exception 
relate  to  the  exclusion  of  evidence  proposed  by  the  defendant 
This  evidence  was  excluded  because  irrelevant  and  immaterial, 
and  we  are  clearly  of  opinion  that  the  court  did  not  err  in  ex- 
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eluding  the  same  upon  the  ground  stated.  The  proposed  evi- 
dence could  not  possibly  have  thrown  any  light  upon  the  trans- 
action. 

9.  Appellant's  twelfth  bill  of  exceptions  relates  to  the  action 
of  the  court  in  refusing  to  permit  counsel  for  the  defendant  to 
read,  as  part  of  his  argument  to  the  jury,  certain  rules  of  law 
with  regard  to  circumstantial  evidence  as  contained  in  Black's 
case,  1  Texas  Court  of  Appeals,  391,  and  Willson's  Circum- 
stantial Evidence,  rule  5,  page  175.  It  is  a  rule  established  now 
by  repeated  decisions  in  this  State,  that  the  extent  to  which  coun- 
sel may  read  to  the  jury  from  books  as  part  of  their  argument  to 
the  jury  is  a  matter  left  largely  in  the  discretion  of  the  trial 
judge,  and  one  which  will  not  be  revised  on  appeal  unless  that 
discretion  has  been  clearly  abused  to  the  prejudice  of  the  appel- 
lant. (Wade  V.  De  Witt,  20  Texas,  398;  Dempsey  v.  The  State, 
3 Texas  Ct.  App.,  430;  Hines  v.  The  State,  Id.,  596;  Foster  v.  The 
State,  8  Texas  Ct.  App.,  248;  Harrison  v.  The  State,  Id.,  183; 
Cross  V.  The  State,  11  Texas  Ct.  App.,  184;  Lott  v.  The  State,  18 
Texas  Ct.  App.,  627.) 

In  this  case  no  material  error  could  possibly  have  inured  to  the 
defendant  by  a  failure  to  have  the  jury  instructed  with  regard 
to  the  rules  applicable  to  circumstantial  evidence.  The  case 
was  not  one  wholly  of  circumstantial  evidence,  because,  in  the 
statements  of  the  deceased,  made  within  a  few  moments  after 
the  shooting,  he  positively  and  emphatically  stated  that  the  de- 
fendant on  trial  was  the  party  who  did  the  shooting.  But,  even 
had  the  case  been  one  of  circumstantial  evidence,  the  ruling  of 
the  court  in  excluding,  or  in  refusing  to  permit  counsel  to  read, 
as  stated  in  the  bill  of  exceptions,  could  possibly  have  worked 
no  injury  to  defendant  in  this  case,  because  we  find  that  the 
jury  were  fully  and  sufficiently  instructed  with  regard  to  the 
rules  of  law  applicable  to  a  case  of  circumstantial  evidence,  in 
the  thirteenth  paragraph  of  the  charge  of  the  court. 

10.  Defendant's  thirteenth  bill  of  exceptions  was  reserved  to 
certain  remarks  made  in  the  closing  argument  of  the  counsel 
for  the  Slate.  These  remarks  and  argument  were  provoked  and 
induced  by  the  argument  made  by  defendant's  counsel  in  his 
address  to  the  jury,  and  were  perfectly  legitimate,  and  were 
based  upon  facts  in  evidence,  and  under  the  circumstances  shown 
the  appellant  certainly  has  no  ground  to  complain. 

11.  Appellant's  fourteenth  and  fifteenth  bills  of  exception 
were  taken  to  the  entire  charge  of  the  court  as  given  to  the  jury. 
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and  the  refusal  of  the  court  to  give  the  requested  special  in- 
structions asked  for  the  defendant.  It  is  unnecessary,  and  we 
do  not  propose  to  go  into  a  discussion  of  these  exceptions.  No 
material  error  is  pointed  out  in  the  main  charge.  It  was,  in  our 
opinion,  a  full  and  fair  presentation  of  the  law  as  applicable  to 
all  the  substantial  phases  of  the  case.  In  so  far  as  they  pre- 
sented the  law  it  was  unnecessary  that  the  court  should  give  de- 
fendant's special  requested  instructions,  and  there  was  no  error 
in  refusing  them. 

12.  The  sixteenth  and  last  bill  of  exception  was  taken  to  the 
action  of  the  court  in  overruling  defendant's  motion  for  a  new 
trial.  In  discussing  the  questions  presented  by  previous  bills  of 
exception,  we  have  already  disposed  of  the  grounds  upon  which 
this  motion  is  based,  and  it  is  unnecessary  further  to  elaborate 
them.    It  was  not  error  to  overrule  the  motion. 

It  only  remains  for  us  to  say  that  the  evidence  in  this  case  is 
amply  and  conclusively  sufficient  to  establish  the  guilt  of  ap- 
pellant of  murder  in  the  first  degree,  as  found  by  the  jury— a 
cold  blooded  assassination,  committed  at  night,  with  premedi- 
tated design,  and  by  lying  in  wait.  The  judgment  is  in  all 
things  affirmed. 

Affirmed. 
Opinion  delivered  May  8,  1886. 


[No.  4001.] 
MosE  Lights  v.  The  State. 

1.  AssAUi/r  WITH  IsTTBNT  TO  Rapr— INDICTMENT  coafonulng  to  No.  858 of 

Willson's  Criminal  Forms  is  sufficient  to  charge  an  assault  with  intent  to 
commit  rape. 

2.  Practice— EVIDENCE— Cask  Overruled.— For  the  purpose  of  discred- 

iting a  witness,  it  is  competent  to  ask  him  if  he  has  ever  been  confined  in 
the  penitentiary  for  crime,  and  he  can  be  required  to  answer.  In  so  far 
as  it  announces  the  contrary  doctrine,  the  case  of  The  State  v.  Ivy,  41 
Texas,  85,  is  overruled.    See  the  opinion  in  extenso  on  the  question. 

3.  Same. — It  is  a  rule  of  evidence  that,  in  prosecutions  for  rape,  or  assault 

with  intent  to  rape,  *^  recent  complaint  of  the  person  injured,  her  state 
and  appearance,  marks  of  violence,  and  the  condition  of  her  dress  shortly 
after  the  alleged  occurrence,  may  be  proved  as  original  evidence."  See  the 
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opinion  in  eaatenso  for  evidence  field,  under  this  rule,  to  have  been  prop- 
erly admitted. 
4.  Samr— Chargb  of  thb  Court.— It  is  not  required  that  the  charge  of  the 
court  sball  embody  the  statutory  definition  of  the  offense,  provided  the 
constituent  elements  are  so  charged  that  the  jury  are  required  to  find 
their  exibtence  as  a  prerequisite  to  conviction.  In  this  case  the  jury,  after 
being  correctly  charged  as  to  what  would  constitute  an  assault,  were  in- 
structed ihat,  **  where  a  male  person  makes  an  assault  on  a  woman,  with 
intent  then  and  there,  by  force,  to  have  carnal  knowledge  of  snch  woman, 
without  the  consent,  and  against  the  will  of  the  woman,  such  assault 
would  be  an  assault  with  intent  to  rape."  Held  sufficient  to  charge  the 
cardinal  elements  of  rape. 

«     

Appeal  from  the  District  Court  of  Brazos.  Tried  below  be- 
fore the  Hon.  N.  G.  Kittrell. 

The  conviction  was  for  an  assault  with  intent  to  rape  one  Vir- 
ginia Franklin,  in  Brazos  county,  Texas,  on  the  fourth  day  of 
March,  1886.  The  penalty  imposed  by  the  jury  was  a  term  of 
seven  years  in  the  penitentiary. 

Mrs.  Virginia  Franklin  was  the  first  witness  for  the  State.  She 
testified,  in  substance,  that  in  March,  1886,  she  and  her  husband 
lived  in  Bryan,  Brazos  county,  Texas.  While  the  witness  was 
clearing  up  the  dishes  after  dinner  on  the  fourth  day  of  that 
moDth,  after  her  husband  had  returned  to  town  from  his  dinner, 
the  defendant,  whom  witness  did  not  know  was  in  the  room  (the 
kitchen),  took  hold  of  her  left  shoulder.  Witness,  supposing  the 
person  to  be  one  of  the  children,  looked  up  and  saw  the  defend- 
ant* She  was  too  startled  to  be  able  to  scream.  After  a  consid- 
erable struggle,  the  witness  escaped  from  the  clutch  of  the 
defendant  and  fled,  followed  by  the  defendant  to  the  door.  She 
continued  her  flight  to  the  house  of  her  husband's  mother,  about 
four  blocks  away,  and  reported  what  had  occurred.  Witness  did 
not  know  the  defendant,  but  during  the  preceding  two  weeks 
had  seen  him  pass  the  house  several  times.  The  blood  was 
forced  from  the  witnesses  wrist  in  the  struggle,  and  her  shoulder 
was  sore  for  two  weeks.  Witness  had  no  idea  of  the  proximity 
of  the  defendant  or  other  person  at  the  time  of  the  assault.  He 
approached  her  noiselessly,  and  as  witness  looked  up  when  he 
touched  her,  he  said:  "You  are  a  grand  woman,  but  I  reckon 
I  will  have  my  way  about  things  a  while  now."  He  said  nothing 
else,  but  tried  to  hold  witness,  and  pursued  her  when  she  fled. 
He  did  nothing  indecent,  but  his  conduct,  as  described  by  wit- 
ness, could  not  be  called  decent.     Witness  was  absolutely  posi- 
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tive  that  the  defendant  was  the  man  who  assaulted  her.  Sheriff 
Dawson  brought  Noona  Pillars  to  witness  for  inspection  on  the 
day  before  he  brought  the  defendant,  but  witness  knew  at  once 
that  Pillars  was  not  her  assailant.  Defendant  was  taller  and 
lighter  of  complexion  than  Pillars..  Minnie  Russell  cooked  for 
witness  a  few  days  after  the  assault,  and  attempted  several 
times  to  get  witness  to  talk  about  the  assault.  Witness  refused 
to  talk  to  her.  She  did  not  tell  the  said  Minnie  that  the  man  who 
assaulted  her  was  of  lighter  complexion  than  Andy  Williams; 
nor  that  she  was  not  absolutely  certain  that  defendant  was  the 
man  who  assaulted  her.  Witness  may,  when  Noona  Pillars  was 
brought  before  her,  have  said  that  the  man  who  assaulted  her 
was  taller  than  Pillars  and  of  about  the  same  color.  Witness 
may  have  expressed  a  doubt  at  first  about  defendant  being  her 
assailant,  but  she  had  a  reason  for  so  doing.  She  was  afraid 
that  if  she  positively  identified  the  defendant,  he?  husband 
would  do  him  violence. 

Mrs.  Elizabeth  Franklin,  the  mother  of  Hamilton  Franklin» 
the  husband  of  the  first  witness,  testified,  for  the  State,  that,  on 
the  fourth  day  of  March,  1886,  at  about  three  o'clock  in  the  even- 
ing, Virginia  Franklin  came  running  to  her  house.  She  was 
much  excited  and  frightened.  After  she  became  somewhat  com- 
posed she  reported  that  she  had  been  assaulted,  and  it  was  dis- 
covered that  her  wrist,  at  one  place  where  the  skin  was  rubbed 
off,  was  bruised  and  bleeding. 

Sheriff  Dawson  testified,  for  the  State,  that  he  arrested  the  de- 
fendant on  the  day  after  the  alleged  assault  on  Mrs.  Franklin, 
kept  him  in  jail  that  night,  and  took  him  to  Mr.  Hamilton  Frank- 
lin's house  about  11  o'clock  on  the  next  day.  He  met  Franklin, 
his  wife,  and  mother,  at  the  gate.  He  asked  Mrs.  Franklin  if 
the  defendant  was  the  man  who  assaulted  her.  She  raised  her 
veil,  and,  after  a  few  minutes'  inspection,  answered  unhesita- 
tingly and  positively  that  he  was.  Mr.  Franklin  nioved  as  if  to 
assault  defendant,  but  desisted  on  being  admonished  by  witness 
not  to  molest  his  prisoner.  Witness,  on  the  day  before,  took 
Noona  Pillars  before  Mrs.  Franklin,  and  she  said  at  once  that  he 
was  not  her  assailant.     The  State  closed. 

George  Harrison,  the  first  witness  for  the  defendant,  testified 
that  defendant  came  to  his  shop  about  ten  o'clock  on  the  morn- 
ing of  the  alleged  assault  on  Mrs.  Franklin,  and  remained,  play- 
ing checkers  with  the  witness,  until  a  few  minutes  before  the 
down  train  arrived,  which  was  at  ten  minutes  before  one  o'clock. 
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When  he  left  he  went  towards  J.  Lock's  store.  Franklin  lived 
up  the  rail  road,  about  a  half  a  mile  from  Lock's  store.  Defend- 
ant came  back  to  witness's  shop  at  about  three  o'clock,  riding  a 
horse  bare  back,  and  tried  to  borrow  a  saddle. 

Cross-examined,  the  witness  stated  that,  on  leaving  his  shop, 
the  defendant  said  he  was  going  to  Mr.  Lock's  store,  and  that  he 
had  Fennell's  horse  to  water.  Witness  visited  his  brother  once, 
in  the  town  of  Huntsville,  but  was  never  in  the  penitentiary. 

Jack  Nicholas  testified,  for  the  defense,  that  he  was  an  em- 
ploye of  Mr.  Joe  Lock,  whose  mercantile  establishment  was  sit- 
uated on  Main  street,  in  Bryan,  about  a  half  a  mile  distant  from 
Franklin's  house.  The  defendant  was  at  Lock's  store  when  the 
witness  returned  with  the  delivery  wagon,  at  about  half  past  one 
o'clock  on  the  day  of  the  alleged  assault.  He  remained  there 
until  the  witness  went  to  meet  the  north  bound  passenger  train, 
which  passed  at  twenty  minutes  past  two  o'clock,  when  he  got 
in  the  wagon,  and  went  with  the  witness.  From  the  passenger 
train,  the  defendant  went  back  to  Lock's  store  with  the  witness, 
and  was  still  at  Lock's  store,  eating  ginger  snaps  and  bacon, 
when  the  witness  left  tho  store  to  deliver  goods,  at  a  few  min- 
utes after  three  o'clock.  Witness  was  not  related  to  the  defend- 
ant, but  had  known  him  about  six  years. 

Monte  Wilman  testified,  for  the  defense,  that  he  was  a  clerk 
in  the  store  of  Mr.  Joe  Lock.  Defendant  was  at  Mr.  Lock's  store 
between  one  and  three  o'clock  on  the  day  of  the  alleged  assault, 
and  purchased  some  ginger  snaps  and  bacon.  He  may  have 
been  there  between  two  and  three  o'clock.  Witness  did  not 
know  when  he  left  Lock's  store,  nor  whether  or  not  he  went  to 
the  train  with  Jack  Nicholas.  Jim  Chase  was  at  Lock's  store 
with  defendant. 

Bailey  Bowen  testified,  for  the  defense,  that  he  saw  the  de- 
fendant, off  and  on,  during  the  morning  of  the  alleged  assault, 
about  Nunn's  saloon.  He  saw  defendant  again  at  about  three 
o'clock,  or  a  little  later,  crossing  from  the  bank  towards  the 
saloon,  and  going  from  the  direction  of  Lock's  store.  Witness 
heard  of  tho  assault  on  Mrs.  Franklin  a  few  minutes  before. 
About  that  time  Camp  Jones  and  Harrison  Graves  came  into 
the  saloon,  and  Harrison  Graves,  who  was  suspected,  acting 
under  witness's  advice,  placed  himsslf  in  the  custody  of  the 
sheriff  to  escape  possible  violence.  Witness  told  defendant 
about  the  assault  on  Mrs.  Franklin,  and  that  Harrison  Graves 
had  surrendered.     Defendant   appeared  very  much  surprised. 
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and  bis  expression,  looks,  and  manner,  convinced  witness  that 
he  knew  nothing  about  the  affair. 

Noona  Pillars  testified,  for  the  defense,  that  on  the  day  of  the 
alleged  assault,  he  was  arrested  by  Mr.  Franklin,  and  taken  to 
his  house  for  identification.  Mrs.  Franklin  declared  that  the 
witness  was  not  the  man  who  assaulted  her.  She  said  that  her 
assailant  was  taller,  heavier,  lighter  of  color,  and  wore  a  thicker 
mustache  than  the  witness.  Witness  was  lighter  of  color  than 
defendant,  and  wore  a  mustache.  Defendant  had  never  worn  a 
mustache.  Minnie  Russell  and  Mr.  Franklin's  family  were  pres- 
ent when  Mrs.  Franklin  made  the  statements  recited. 

Minnie  Russell  testified,  for  the  defense,  that  she  was  at  Mrs. 
Franklin's  house  on  the  day  after  the  alleged  assault.  While 
she  and  Mrs.  Franklin  were  standing  in  the  door  of  that  house, 
Andy  Williams  passed,  and  Mrs.  Franklin  remarked  that  he 
looked  like  her  assailant.  Andy  Williams  was  half,  and  perhaps 
more  than  half,  white.  He  was  lighter  of  complexion  than 
Noona  Pillars,  who  in  turn  was  lighter  than  defendant.  Within 
a  short  time  after  Andy  Williams  passed,  the  defendant  passed 
on  horse  back,  and  Mrs.  Franklin  said:  ''He  looks  something  like 
the  man,  but  I  don't  want  my  husband  to  know  it,  for  he  would 
hurt  him,  and  I  am  not  sure  he  is  the  person."  Mrs.  Franklin 
did  not  refuse  to  discuss  the  assault  with  witness. 

Deputy  sheriff  R.  H.  Smith  testified,  for  the  defense,  that,  be- 
tween three  and  four,  and  perhaps  as  late  as  a  little  past  four 
o'clock,  he  saw  the  defendant  on  the  street  near  Koppa's  house, 
a  quarter  of  a  mile  or  more  from  Ffanklin's  bouse.  He  did  not 
know  where  the  defendant  was  between  three  and  four  o'clock, 
when  the  assault  was  said  to  have  been  committed. 

Sheriff  Dawson  testified,  for  the  defense,  that  Harrison  Graves 
surrendered  to  him  about  four  o'clock  on  the  day  of  the  assault. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

J.  W.  DoremtLS  filed  an  able  brief  and  argument  for  the  ap- 
pellant. 

J,  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  This  is  an  appeal  from  a  judgment 
of  conviction  for  assault  with  intent  to  rape.  A  motion  made 
to  quash  the  indictment  was  properly  overruled,  it  being  in  all 
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respects  conformable  to  the  approved  precedents.  (Wiilson's 
Criminal  Forms,  No.  358,  p.  162.) 

On  the  trial  the  district  attorney  was  permitted,  over  objection 
of  defendant,  to  ask  defendant's  witness,  George  Harrison,  '*if 
he  had  not  been  in  the  penitentiary,  and  if  he  was  not  sent  up 
from  Navasota,  Grimes  county?"  It  is  insisted  that  such  ques- 
tions were  inadmissible  for  any  purpose.  If  to  show  incompe- 
tency, that  then  the  record  of  conviction  was  the  only  legal  evi- 
dence (Code  Crim  Proc,  Art.  644;  Cooper  v.  The  State,  7  Texas 
Ct.  App.,  179);  if  to  discredit  the  witness,  then  such  method  was 
incompetent. 

In  Ivy  V.  The  State,  41  Texas,  36,  where  the  witnesses  were 
permitted  to  be  asked  where  thej*^  came  from  and  to  answer  ^i at 
they  came  from  jail,  the  court  say:  *'If  the  object  was  to  im- 
peach the  credit  of  the  witnesses,  before  the  jury,  it  was  not 
competent  for  that  purpose,  and  they  could  not  be  discredited  in 
that  mode.  However  that  may  have  been,  the  question  having 
been  asked  and  answered,  the  witnesses  should  have  been  per- 
mitted to  state  on  what  charge  and  under  what  circumstances 
they  were  coryimitted,  so  that  the  jury  might  judge  of  the  cir- 
cumstances, in  considering  and  weighing  their  evidence." 

Mr.  Wharton  says:  **In  a  leading  case.  Lord  EUenborough, 
chief  justice,  compelled  a  witness  to  answer  whether  he  had 
not  been  confined  for  theft  in  jail,  and  on  the  witness's  appealing 
to  the  court,  said:  ^  If  you  do  not  answer  I  will  send  you  there.' 
In  this  country  there  has  been  some  hesitation  in  permitting  a 
question,  the  answer  to  which  not  merely  imputes  disgrace,  but 
touches  on  matter  of  record;  but  the  tendency  now  is,  if  the 
question  be  given  for  the  purpose  of  honestly  discrediting  a  wit- 
ness, to  require  an  answer;"  (Whart.  Cr.  Ev.,  8  ed.,  474,  and 
numerous  authorities  cited.) 

In  Real  v.  The  People,  42  New  York,  270,  it  was  said  by  Gro- 
ver,  judge:  "My  conclusion  is  that  a  witness,  upon  cross-ex- 
amination, may  be  asked  whether  he  has  been  in  jail,  the  peni- 
tentiary, or  state  prison,  or  any  other  place  that  would  tend  to 
impair  his  credibility;  and  how  much  of  his  life  he  has  passed 
away  in  such  places.  When  the  inquiry  is  confined  as  to 
whether  he  has  been  convicted,  and  of  what,  a  different  rule 
may  perhaps  apply.  This  involves  questions  as  to  the  juris- 
diction and  proceedings  of  a  court,  of  which  |the  witness  may 
not  be  competent  to  speak.  This  was  the  point  involved  in  Gris- 
wold  v.  Newcomb,  24  New  York,  298,  and  the  only  point  in  that 
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case.  Here  the  inquiry  was  simply  whether,  and  how  long,  the 
witness  had  been  in  the  penitentiary.  This  the  witness  knew, 
and  could  not  be  mistaken  about.  *  *  *  The  extent 
of  the  cross-examination  of  this  character  is  some  what  in  the 
discretion  of  the  court,  and  must  necessarily  be  so,  to  prevent 
abuse." 

In  the  State  v.  Pike,  65  Maine,  111,  it  was  held  that  a  witness, 
having  testified  on  cross-examination  that  he  had  been  in  prison, 
could  be  asked  what  this  was  for.  Ordinarily,  convictions  must 
be  proved  by  record. 

Under  these  authorities,  we  think  it  clear  that  the  ruling,  as 
quoted  in  Ivy  v.  The  State,  supra,  is  incorrect,  and  the  doctrine 
as  tj^ere  announced  upon  this  subject,  will  hereafter  be  consid- 
ered as  overrule»1.  The  court  did  not  err  in  permitting  the  ques- 
tions to  be  asked. 

It  was  not  error,  as  complained  of  in  appellant's  fourth  bill  of 
exceptions,  to  permit  Mrs.  Elizabeth  Franklin  to  testify  to  the 
statements  made  by  Virginia  Franklin,  the  prosecutrix,  with  re- 
gard to  what  had  transpired,  and  as  to  her  nervous  condition, 
and  the  swollen  appearance  of,  and  blood  upon,  her.  wrist.  These 
statements  of  the  prosecutrix,  and  her  appearance  and  condi- 
tion, were  heard  and  seen  by  the  witness  in  a  very  few  moments 
after  the  occurrence,  and  were  res  gestae.  It  is  always  permis- 
sible in  such  cases  to  show  that  the  prosecutrix  did,  within  a 
reasonable  time,  and  upon  the  first  opportunity,  discover  and 
make  known  the  offense  which  had  been  perpetrated  upon  her. 
It  has,  therefore,  been  universally  held,  "that  recent  complaint 
by  the  person  injured,  her  state  and  appearance,  marks  of  vio- 
lence, and  the  condition  of  her  dress,  shortly  after  the  alleged 
occurence,  may  be  proved  as  original  evidence."  (Pefferling  v. 
The  State,  40  Texas,  486.) 

Several  objections  by  the  appellant's  counsel  are  levelled  at  the 
charge  of  the  court.  It  is  claimed  that  the  court  neither  defined 
nor  informed  the  jury  as  to  the  constituent  elements  of  rape.  It 
has  never  been  held  that  the  statutory  definition  of  an  offense  is 
essentially  requisite  in  the  charge,  provided  the  constituent  ele- 
ments are  so  charged  as  that  the  jury  are  required  to  find  their 
existence  as  a  prerequisite  to  conviction.  In  this  case  the  jury 
were  charged,  after  having  been  previously  instructed  as  to 
what  constituted  an  assault,  that,  *'  where  a  male  person  makes 
an  assault  on  a  woman,  with  intent  then  and  there,  by  force,  to 
have  carnal  knowledge  of  such  woman,  without  the  consent  and 


Term,  1886.]  Qeobgb  v.  The  State.  315 


Statement  of  the  case. 


against  the  will  of  the  woman,  such  assault  would  be  an  assault 
with  intent  to  rape."  This  sufficiently  instructed  them  in  the 
cardinal  elements  of  rape.     (Penal  Code,  Art.  528.) 

In  so  far  as  the  other  objections  to  the  charge  which  are 
specially  pointed  out  in  the  bills  of  exceptions  and  brief  of  coun- 
sel for  appellant  are  concerned,  we  do  not  consider  them  well 
taken.  We  have  found  no  reversible  error  presented  in  the 
record  before  us,  and  the  judgment  is  therefore  affirmed. 

Affirmed. 

Opinion  delivered  May  8,  1886. 
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[No.  3972.]  11  ^65 


Ed  George  v.  The  State. 

Aggravated  Assault— Evidence— Term  Defined.— "Serious  bodily  in- 
jury,'^ as  those  terms  ate  used  Id  sub-division  7,  of  Article  496  of  the 
Penal  Code,  means  "such  an  injury  as  gives  rise  to  apprehension;  an 
injury  which  is  attended  with  danger/^  See  the  opinion,  and  the  state- 
ment of  the  case  for  evidence  held  insufficient  to  support  a  conviction  for 
aggravated  assault,  in  as  much  as  it  fails  to  establish  such  serious  bodily 
injury  as  is  contemplated  by  the  statute, — the  said  injury  consisting  in 
the  biting  off  of  a  small  piece  out  of  the  rim  of  the  ear  of  the  prose- 
cuting witness. 

Appeal  from  the  County  Court  of  Guadalupe.  Tried  below 
before  the  Hon.  J.  F.  McKee,  County  Judge. 

The  conviction  in  this  case  was  for  an  aggravated  assault  upon 
the  person  of  John  Wilson,  in  Guadalupe  county,  Texas,  on  the 
tenth  day  of  April,  1885.  A  fine  of  twenty  five  dollars  was 
the  penalty  assessed  against  appellant. 

John  Wilson,  the  first  witness  for  the  State,  testified  that  he 
was  the  party  upon  whom  the  assault  was  made  by  the  defendant. 
Witness,  at  the  time  of  the  assault,  was  living  on  the  defendant's 
Itod,  holding  and  cultivating  twenty  acres  under  a  lease.  The 
contract  between  the  two  stipulated  that  the  witness  was  to  have 
the  exclusive  use  of  a  certain  yoke  of  oxen  during  the  term  of 
the  lease.     On  the  morning  of  the  difficulty,  the  witness  went  to 
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the  defendant's  house  to  K^t  the  oxen,  which  the  defendant  had 
hitched  to  a  wagon  for  the  purpose  of  hauling  wood.  Witness 
demanded  the  oxen,  and  told  defendant  that,  under  the  contract, 
he,  defendant,  had  no  right  to  use  them.  Defendant  replied  that 
the  oxen  belonged  to  him,  and  that  he  would  use  them  whenever 
he  pleased,  and  ordered  witness  to  leave  his  premises.  .  Witness 
said  to  him:  '*  Ed,  I  have  come  after  the  oxen,  and  I  don't  intend 
to  leave  until  I  get  them."  Defendant  replied  by  cursing  the 
witness.  Witness  replied  that  he  had  not  come  to  defendant's 
place  to  get  into  a  difiSculty,  and  started  off.  Defendant  resumed 
his  cursing,  and  called  witness  a  **d — d  black  son-of-a-b — h." 
Witness  stopped,  and  told  defendant  not  to  repeat  that  epithet; 
that  he  would  not  submit  to  such  language  from  any  one.  The 
defendant  again  called  witness  a  **d — d  black  son-of-a-b — ^h,"  and 
witness  struck  at  him  with  his  fist.  He  did  not  think  his  blow 
struck  the  defendant,  but  was  not  certain.  Witness  and  defend- 
ant then  clinched,  and  defendant  bit  off  a  small  piece  of  the 
witness's  ear.  Witness  made  nrofert  of  the  mutilated  member. 
The  witness,  who  was  a  stronger  man  than  the  defendant,  then 
threw  the  defendant  to  the  ground  and  held  him  there  until 
taken  off  by  Tom  Williams,  He  made  no  effort  to  hurt  or  harm 
the  defendant.  Witness  then  left  defendant's  premises,  and 
went  to  Seguin  to  confer  with  Mr.  Greenwood,  the  custodian  of 
the  written  contract,  as  to  hia  rights  under  that  instrument. 
Witness  used  no  violent  language  to  the  defendant  when  he  de- 
manded the  oxen.  Tom  Williams  and  no  one  else  was  present 
at  the  difficulty. 

On  cross-examination,  the  witness  was  asked  if  he  did  not  tell 
James  Greenwood,  in  Seguin,  after  the  fight,  that  the  defendant 
bit  the  piece  out  of  his  ear  while  he  had  the  defendant  down, 
beating  him.  He  replied  that  he  related  the  transaction  to 
Greenwood  just  as  he  has  related  it  on  this  stand.  Defendant 
passed  Greenwood  and  witness  while  they  were  talking,  and 
witness  remarked  to  Greenwood:  ''There  goes  Ed  George  now; 
I  reckon  he  is  going  to  make  a  complaint  against  me." 

Tom  Williams  testified,  for  the  State,  that  he  was  present  and 
saw  the  difficulty  between  defendant  and  John  Wilson.  Wilson 
came  to  the  defendant's  house,  and  a  quarrel  ensued  about  a 
yoke  of  oxen.  Defendant  ordered  Wilson  off  his  premises,  and 
called  him  a  "d— -d  black  son-of-a-b — h"  two  or  three  times. 
Wilson  finally  told  defendant  that  he  would  not  take  **son-of-a- 
b— h  "  from  any  body,  and  warned  him  not  to  apply  that  term  to 
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him  again.  The  defendant  repeated  that  Wilson  was  a  ''d — d 
black  son  of-a-b — h,"  Wilson  struck  defendant  on  the  forehead 
with  his  fist,  and  the  two  clinched.  Wilson,  who  appeared  to  be 
the  stronger  man,  threw  the  defendant  two  or  three  times.  De- 
fendant fell  the  last  time,  back  down,  across  a  log,  when  some 
one  at  the  house  called  to  witness  to  stop  the  difficulty.  The 
witness  then  pulled  Wilson  oflE  of  the  defendant,  and  observed  for 
the  first  time  that  a  piece  had  been  bitten  from  the  rim  of  Wil- 
son's ear.  Wilson  used  no  harsh  or  violent  language  to  the  de- 
fendant before  or  during  the  fight,  and  manifested  no  anger  un- 
til defendant  called  him  a  "d — d-son-of-a-b — h." 

James  Greenwood  testified,  for  the  defense,  that  on  the  day  of 
and  after  the  difficulty,  Wilson  told  him  that  defendant  bit  the 
piece  out  his  ear  while  he  had  the  defendant  down,  beating  him, 
and  that  he  supposed  the  defendant  would  prosecute  him. 

The  motion  for  new  trial  assailed  the  evidence  as  insufficient 
to  support  the  conviction,  and  complained  that  the  fine  assessed 
against  the  defendant  was  excessive. 

James  Greenwoody  for  the  appellant. 

J.  H,  BurtSy  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judob.  This  is  a  conviction  for  aggravated  assault. 
The  cause  was  tried  by  the  judge  without  a  jury,  and  a  fine  of 
twenty-five  dollars  was  imposed. 

The  circumstance  relied  upon  to  show  that  the  assault  was 
aggravated  was  that  a  serious  bodily  itijury  was  inflicted  upon 
the  person  assaulted.  The  evidence  shows  that  defendant  during 
the  fight  bit  off  a  small  portion  of  the  prosecuting  witness's  ear. 
The  injured  member  was  exhibited  for  the  court's  inspection, 
and  showed  that  a  small  portion  of  it  had  been  bitten  off. 
Another  witness  says  that  '*  Wilson  had  a  piece  bitten  out  of  the 
rim  of  his  ear."  The  question  presented  is,  was  there  shown 
such  ** serious  bodily  injury"  as  is  contemplated  by  subdivision 
7,  Article  496,  Penal  Code? 

By  the  term  "serious  bodily  injury"  is  meant  such  an  injury 
as  gives  rise  to  apprehension, — an  injury  which  is  attended  with 
danger.  (Webster's  Dictionary.)  We  are  of  the  opinion  that 
the  evidence  fails  to  show  such  an  injury. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
Opinion  delivered  May  12,  1886. 
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[No.  3896.] 

Peter  Hart  v.  The  State. 

1 .  OccuPATioir  Tax.— The  Act  of  March  81, 1885,  amending  Articles  4666  and 

4668,  of  the  RevlMd  Statutes,  provides  that  any  person  desiring  may  por- 
sae  any  of  the  vocations  named  in  the  said  articles  (with  certain  excep- 
tions specially  enumerated  in  the  statute),  upon  which  a  county  occupa- 
tion tax  may  be  levied,  by  paying  the  said  tax  quarterly  instead  of 
annually.  Under  this  amendment  it  is  competent  for  an  attorney  at  law 
to  take  out  license  to  practice  for  three  months.  See  the  opinion  in  ex- 
tenso  for  a  summary  of  the  legiblative  enactments  upon  the  subject. 

2.  Same— Fact  Case.— See  the  opinion  for  the  substance  of  evidence  Tield 

insulficient  to  support  a  conviction  for  pursuing  the  occupation  of  an 
attorney  at  law,  without  having  first  paid,  the  occupation  tax. 

Appeal  from  the  County  Court  of  Shackelford.  Tried  below 
before  the  Hon.  R.  M.  Norman,  County  Judg^e. 

The  conviction  in  this  case  was  for  pursuing  the  occupation  of 
an  attorney  at  law,  without  first  having  paid  the  tax  levied  upon 
such  occupation.  A  fine  of  seven  dollars  and  a  half  was  the 
punishment  imposed  by  the  verdict. 

The  opinion  discloses  the  case. 

J.  M.  Moore,  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Appellant' was  tried  and  convicted 
under  an  indictment  charging  him  With  unlawfully  engaging  in 
the  practice  of  the  law  and  following  the  occupation  of  a  law- 
yer without  first  paying  the  State  and  county  occupation  taxes 
and  obtaining  a  license  to  practice  law,  the  taxes  due  aggre- 
gating, according  to  State  and  county  assessments  for  the  year 
1885,  the  sum  of  seven  dollars  and  fifty  cents.  His  defense  was 
that  he  had  not  refused  to  pay  the  taxes,  but  that  he  proposed 
to  pay  the  tax  quarterly  by  installments,  and  take  out  quarterly 
licenses  as  he  might  need  them,  and  that  he  had  offered  to  pay, 
and  tendered  the  collector,  one  dollar  and  ninety  cents,  his  quar- 
terly tax,  and  that  said  collector  refused  to  accept  the  same. 

By  Article  4665,  Revised  Statutes,  it  was  provided  that  there 


Term,  188C.]  Hart  v.  The  State.  319 


opinion  of  the  court. 


should  be  an  annual  tax  levied  and  collected  "from  every  per- 
son practicing  law,  ten  dollars,  provided  that  attorneys  at  law 
shall  only  pay  occupation  tax  in  the  county  of  his  or  their  resi- 
dence." By  subsequent  amendment  this  tax  was  reduced  to  five 
dollars  (Acts  17  Leg.,  Regular  Sess.,  p.  55),  and  again  this  amend- 
ment was  repioduced  in  the  Acts  of  the  Seventeenth  Legislature 
at  its  called  session.      (Acts  17  Leg.,  p.  20.) 

By  Articles  4666  and  4668  of  the  Revised  Statutes,  it  was  pro- 
vided that  "any  one  wishing  to  pursue  any  of  the  vocations 
named  in  this  Act  (Chaptjer)  upon  which  the  annual  State  tax  is 
more  than  ten  dollars,  for  a  less  period  than  one  year,  may  do  so 
by  paying  pro  rata  of  such  occupation  for  the  period  he  may  de- 
sire; provided,  further,  that  no  such  occupation  license  shall 
issue  for  a  less  period  than  three  months."  These  articles  were 
amended  by  Act  approved  February  7,  1884,  limiting  the  right  to 
take  out  quarterly  licenses  for  occupation  to  such  vocations  as 
were  taxed  by  the  State  over  twenty  dollars.  (Acts  Called  Sess:, 
18  Leg.,  pp.  67,  68.) 

Articles  4666  and  4668  of  the  Revised  Statutes,  were  again 
amended  at  the  Regular  Session  of  the  Nineteenth  Legislature, 
and  by  said  amendment  it  is  provided  that  any  one  wishing  to 
pursue  any  of  the  vocations  named  in  this  chapter,  upon  which 
a  county  occupation  may  be  levied,  may  do  so  by  paying  the 
same  quarterly,"  etc.  (Acts  19  Log.,  p.  105.)  Thus  it  will  be  seen 
that  by  the  last  expression  of  the  legislative  will  all  occupations 
named  in  the  chapter,  without  any  limit  what  so  ever  as  to 
amounts  may  be  licensed  quarterly  (with  certain  exceptions  speci- 
ally enumerated  in  the  statute)  at  the  option  of  the  party  de- 
siring to  pursue  said  occupation.  Such  being  the  law,  we  are  of 
opinion  that,  after  the  adoption  of  said  last  amendment  (March 
31,  1885),  any  lawyer  could  take  out  license  for  three  months  to 
practice  law,  if  he  did  not  wish  to  take  it  out  for  the  year. 

There  is  another  particular  in  which  this  judgment  of  convic- 
tion is  fatally  defective.  Appellant  was  tried  upon  a  charge  of 
practicing  law  in*  Shackelford  county  without  first  having  pro- 
cured a  license  to  pursue  such  occupation.  Whilst  it  is  in  proof 
that  the  collector  called  upon  appellant  to  pay  his  occupation 
tax;  that  the  State  tax  is  five  dollars,  and  the  county  two  and  a 
half  upon  lawyers,  and  that  defendant  tendered  him  one  dollar 
and  ninety  cents  for  the  quarterly  tax,  there  is  not  a  particle  of 
evidence  that  defendant  resided  in  Shackelford  county;  that  he 


320  21  Texas  Court  op  Appeals.  [Austin 


88     70 


Statement  of  the  case. 


has  pursued  the  occupation  of  a  lawyer,  or  even  that  he  is  a 
lawyer  offering  and  seeking  to  pursue  that  occupation. 

The  evidence  is  wholly  insufiScient,  and  the  judgment  is  re- 
versed and  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  May  12,  1886. 


[No.  3967.] 
H.  W.  Neiderluck  alias  William   Miller  v.  The  State. 

1.  Variance— Idem  Sonans.— The  indictmeDt  alleges  the  name  of  the  in- 

jured party  as  E.  S.  Woods.  The  proof  establishes  the  name  to  be  £.  8. 
Wood.  Held,  that  *'Wood^^  and  '' Woods ^'  are  neither  the  same  name 
nor  idem  sonans,  and  that  the  variance  is  fatal. 

2.  EviBBNCB.— Confessions  made  in  ens  tody,  whether  the  costody  is  for 

the  charge  on  trial  or  for  another  and  distinct  charge,  are  inadmissible 
af^ainst  an  accused,  unless  he  was  duly  cautioned  as  the  law  directs,  or 
his  statements,  found  to  be  true,  conduced  to  establish  his  guilt  of  the 
crime  imputed  to  him. 

Appeal  from  the  District  Court  of  Bexar.  Tried  belov^  before 
the  Hon.  George  H.  Noonan. 

The  conviction  in  this  case  was  had  upon  an  indictment  which 
charged  the  appellant  with  the  theft  of  twenty-five  hundred 
dollars  in  money,  the  property  of  E.  S.  Woods,  in  Bexar  county, 
Texas,  on  the  nineteenth  day  of  January,  1885.  A  term  of  two 
years  in  the  penitentiary  was  assessed  against  the  appellant  as 
punishment. 

E.  S.  Wood  was  the  first  witness  for  the  State.  He  testified 
that  in  January,  1885,  he  was  doing  business  on  the  Main  plaza, 
San  Antonio,  Texas.  Witness  knew  the  defendant  as  William 
Miller,  until  the  day  of  this  trial,  when  he  suggested  the  name 
of  Neiderluck.  He  also  knew  Thomas  Taylor  and  F.  Q.  Nichols, 
who  now  calls  himself  Barlow.  Taylor  was  in  the  employ  of 
the  witness  on  January  19,  1885.  His  duties  were  to  sleep  at 
and  watch  the  witness's  place  of  business  at  night.  Defendant 
and  Nichols  were  not  in  the  employ  of  the  witness,  but  for  a 
week  prior  to  the  night  of  January  19,  1885,  had,  with  witness's 
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consent,  been  sleeping  at  witness's  said  place  of  business,  with 
Taylor.  The  witness's  said  place  of  business  was  robbed  on  the 
night  of  January  18,  1885,  or  on  the  morning  of  January  19, 
1885.  The  witness  was  last  at  his  place  of  business  before  the 
robbery,  about  eleven  o'clock  on  the  morning  of  January  18, 
1885,  when  Taylor  and  Nichols  were  both  there,  and  everything 
in  its  right  place.  The  room  robbed  was  located  over  the  old 
Plaza  house,  which  is  situated  on  the  north  side  of  the  Main 
plaza.  The  main  entrance  to  the  up  stairs  premises  was  by  a 
stairway  from  the  plaza.  Witness's  premises  consisted  of  three 
rooms,  running  back  about  one  hundred  feet.  The  rooms  were 
divided  by  two  lumber  partitions,  access  from  one  to  the  other 
being  had  by  means  of  doors  cut  in  the  center  of  each  partition. 
The  front  and  center  rooms  were  about  forty  by  twenty  feet  in 
size,  and  the  rear  room  was  about  twenty  by  fifteen  feet.  The 
iron  Herring  safe,  which  was  broken  in  to  and  robbed,  stood  in 
the  south  east  corner  of  the  front  room.  The  cot  on  which 
Taylor  slept  stood  near  the  side  of  the  safe.  Defendant  and 
Nichols  slept  on  two  of  the  several  baize  covered  tables  that 
stood  about  the  room.  Taylor's  cot  was  on  a  direct  line  with  the 
safe  and  the  door  leading  into  the  middle  room.  A  gallery  run 
the  entire  length  of  the  three  rooms,  and  access  was  had  to  them 
from  the  gallery.  Two  doors  led  from  the  front  room  to  the  gal- 
lery, one  of  which  was  nailed  up.  There  were  three  doors  from 
the  middle  room  to  the  gallery,  all  of  which  were  kept  shut  and 
fastened.  Access  to  the  middle  room  was  had  by  means  of  the 
two  inside  doors.  A  narrow  stair  way  at  the  rear  end  of  the 
gallery  led  to  the  back  yard,  thence  to  an  alley  which  passed 
the  rear  of  the  White  Elephant  saloon,  and  out  on  Acequia  street. 
The  back  room  described  by  the  witness  was  used  by  him  a?  a 
rubbish  room.  That  room  contained  a  table  covered  with  green 
repp  or  baize,  and  a  quantity  of  bed  cord  rope.  The  door  which 
led  into  that  room  from  the  gallery  was  a  double  door,  and  was 
fastened  on  the  inside,  with  bolts  at  the  top  and  bottom,  and  a 
lock  and  key.  That  door  was  about  eight  feet  high,  with  a  tran- 
som of  glass  panes  about  ten  by  twelve  inches  in  size.  There 
was  an  old  fracture  of  one  of  the  transom  panes  large  enough  to 
admit  a  man's  arm.  There  was  no  ladder  or  other  object  on  the 
out  side  by  which  the  transom  could  be  reached.  Taylor,  who 
had  the  keys  of  the  hcTuse,  had  orders  to  close  and  securely  lock 
all  of  the  doors  at  night,  and  he  told  witness,  on  the  morning 
after  the  robbery,  in  the  presence  of  Miller,  that  he  locked  and 
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fastened  all  of  the  doors  before  he  went  to  bed  on  the  night  of 
the  robbery. 

Witness  was  first  advised  of  the  robberv  about  five  o'clock  in 
the  morning  of  January  19,  1S85,  by  Taylor  and  defendant,  who 
came  to  his  house.  They  said  to  witness:  *' There  is  a  bad 
wind  fall;  six  men  came  in,  tied  and  gagged  us,  broke  into  the 
safe,  and  took  all  the  money."  Witness  asked  them  Jiow  they 
got  loose,  and  defendant  replied  that,  as  soon  as  the  robbers  left, 
he  released  himself  and  then  released  the  others.  Witness  went 
with  Taylor  and  defendant  to  the  rooms,  and  was  shown  three 
gags  made  from  Taylor's  shirt,  and  three  others  made  with 
pieces  of  green  repp  torn  from  the  table  which  stood  in  the  back 
room.  Taylor,  defendant,  and  Nichols,  each  stated  to  witness 
at  this  time  that  they  locked  all  of  the  doors  securely  before  they 
went  to  bed,  and  that  the  lights  were  all  out  when  the  robbers 
came  in.  One  of  the  parties  told  witness  that  the  robbers  wore 
white  masks,  and  afterwards  another  told  him  that  they  wore 
black  masks.  Taylor  told  witness  that  a  party  of  friends  played 
whist  with  him  until  about  half  past  twelve  o'clock  and  left; 
that  Nichols  then  laid  down;  that  he  laid  down  about  one  o'clock, 
and  that  defendant  came  in  a  few  minutes  later,  and  went  to 
bed.  He  said  that  they  were  first  gagged  with  the  green  repp, 
but  that  those  gags  proving  so  severe  the  robbers  tore  up  his, 
Taylor's,  shirt,  and  made  gags  which  they  used.  He  said  that 
they  were  tied  and  gagged  for  at  least  two  hours.  Witness  made 
a  close  examination  of  the  gags  as  soon  as  he  got  to  the  house, 
and  found  them  almost  perfectly  dry.  None  of  them  were  wet 
through  two  thicknesses  of  the  cloth.  One  of  the  gags  was 
stained  with  tobacco  juice.  That  gag,  defendant  said,  was  the 
gag  used  on  him,  and  that  he  was  chewing  tobacco  when  the 
robbers  broke  into  the  house.  He  had  just  before  told  witness 
that  he  was  asleep  when  the  robbers  got  in.  When  defendant 
and  Taylor  reached  witness's  house  defendant  showed  witness 
one  of  his  wrists,  around  which  he  said  the  cord  had  been  tied. 
His  wrists  looked  a  little  red,  but  more  like  it  had  been  rubbed 
with  the  hand  than  like  it  had  been  tied  with  a  cord  or  rope. 
Witness  then  looked  at  the  other  wrist,  but  it  showed  no  redness 
or  mark  whatever.  They  showed  the  witness  the  cords  with 
which  they  said  they  were  tied.  Those  cords  were  unraveled 
strands  of  bed  cord,  similar  to  that  which  was  in  the  back  room. 

Defendant  told  witness  that  while  the  robbers  were  operating 
on  the  safe  he  (being  then  gagged)  tried  to  draw  them  into  con- 
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versation  by  saying  to  them:  **  I  would  like  to  stand  in  with  you 
in  this  job."  He  said  that  Nichols  called  to  the  robbers : 
"Hurry  up;  I  am  freezing  to  death."  Defendant,  Taylor,  and 
Nichols,  each  said  that  the  robbers  came  in  at  the  back  room  from 
the  gallery.  Taylor  said  that  he  heard  a  noise  in  the  back  room, 
but  thought  it  was  made  by  rats;  that,  when  the  robbers  got  to 
the  door  leading  into  the  front  room,  he  got  up,  and  was  covered 
by  the  robbers'  pistols;  that  they  passed  him  at  the  door,  tied, 
blind  folded,  and  gagged  the  other  two,  and  himself  last;  that 
the  robbers  then  kept  them  in  bed,  with  one  man  to  guard  them, 
while  the  others  went  through  the  safe;  that  they  moved  the  safe 
from  the  front  to  the  middle  room,  where  they  broke  into  it,  and 
that  they  left  the  premises,  as  they  came,  through  the  rear  room 
and  back  door,  and  thence  down  the  back  stairs.  All  of  these 
statements  were  made  by  the  different  parties  in  the  presence  of 
each  other.  When  witness  reached  his  premises  on  the  morning 
after  the  robbery  he  found  that  the  safe  had  been  moved  from 
the  front  to  the  middle  room,  a  distance  of  over  fifty  feet;  that  it 
had  been  broken  into  and  denuded  of  its  contents.  Taylor's  cot, 
in  the  front  room,  and  the  tables  in  the  front  room,  stood  in  their 
usual  places.  The  safe  could  not  have  been  moved  without 
moving  Taylor's  cot,  in  which  he  said  he  was  sleeping  when  the 
robbers  entered. 

The  witness  asked  Taylor  how  the  robbers  could  have  got  into 
the  house,  if,  as  he  said,  all  of  the  doors  were  locked.  He  replied 
that  they  must  have  sprung  the  bolts  of  the  back  door  through 
the  fractured  transom.  When  sufficiently  light,  witness  exam- 
ined the  back  door  and  transom.  He  found  that  the  dust  which 
had  accumulated  to  the  depth  of  a  quarter  of  an  inch  on  the 
transom  and  the  door  had  not  been  disturbed  in  the  least.  The 
dust  on  the  edges  of  the  broken  glass  was  undisturbed.  It  was 
a  physical  impossibility  for  any  one  to  insert  an  arm  through 
the  broken  transom,  and  spring  the  bolts  without  disturbing  the 
dust.  The  lock  and  bolts  on  the  rear  door,  through  which  it  was 
alleged  the  robbers  got,  were  perfectly  intact  and  unharmed. 
There  was  no  mark  or  sign  of  violence  on  any  of  them,  nor  upon 
the  inside  or  outside  of  the  door.  This  back  door  was  open  when 
witness  arrived,  but  witness  was  instantly  convinced  that  it  was 
opened  from  the  inside,  as  there  was  not  the  slightest  evidence 
about  it  of  force  having  been  applied  from  the  outside.  No  force 
appeared  to  have  been  used  on  the  inside  doors  or^their  fasten- 
ings.   The  parties  nameH,  defendant,  Taylor,  and  Nichols^  told 
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witness  that  the  Jiands  of  the  two  latter  were  tied  behind  them, 
but  that,  one  of  defendant's  hands  being  crippled,  his  were  tied 
in  front  of  him;  that  defendant  got  loose  about  twenty  minutes 
after  the  robbers  left,  by  working  a  knife  out  of  his  pocket  and 
cutting  the  strings.  Witness  could  see  no  reason  why,  if  defend- 
ant was  tied  as  he  and  Taylor  and  Nichols  claimed  that  he  was, 
he  did  not  pull  the  gag  out  of  his  mouth  at  first. 

The  safe  contained,  and  was  robbed  of,  about  four  thousand 
two  hundred  dollars,  in  silver  and  currency,  of  which  amount 
one  thousand  eight  hundred  dollars  in  currency,  and  five  hun- 
dred dollars  in  specie,  was  the  individual  personal  property  of 
the  witness.  The  balance  belonged  to  Cliff  Cook,  Foley  Re(  d, 
Sam  Moore,  and  Billy  Sims.  Witness's  money  was  his  alone, 
and  was  not  the  joint  property  of  himself  and  Reed  and  Sims, 
or  any  body  else.  Each  of  the  other  persons  named  in  this  con- 
nection had  separate  money  in  the  safe.  Witness  was  holding 
possession  of  all  the  money  in  the  safe,  and  it  was  taken  from 
his  possession  without  his  knowledge  or  consent.  The  safe  was 
an  iVon  combination  lock  structure,  and  would  weigh  from  one 
thousand  eight  hundred  to  two  thousand  pounds.  Two  holes 
were  bored  under  the  lock.  Filings  on  the  carpet  in  the  front 
room  indicated  that  the  safe  stood  in  the  front  room  when  the 
holes  were  bored.  .  No  filings  were  found  in  the  middle  room. 
Cliff  Cook,  Bones  Culmore,  and  witness,  all  of  whom  were  in 
town  on  the  night  of  the  robbery,  had  the  safe  combination.  It 
was  Bones  Culmore's  business  to  open  the  house  and  start  busi- 
ness in  the  mornings.  To  enable  him  to  do  so,  the  sum  of  three 
hundred  dollars  was  always  left  out  of  the  inside  vault  of  the 
safe.  Witness  alone  had  a  key  to  the  inside  vault.  A  screw  head 
on  the  inside  of  the  door  was  found  broken.  It  could  have  been 
broken  by  being  struck  with  a  sledge  hammer,  after  the  door  of 
the  safe  was  opened.  There  was  a  sky  light  in  the  roof  of  the 
middle  room.  That  sky  light  was  shaped  like  a  small  belfry, 
and  had  two  windows  on  each  side.  A  cord  and  pulley  was  at- 
tached to  all  of  the  lower  windows.  The  windows  of  the  sky 
light  were  opened  by  pulling  on  the  cord.  It  was  the  duty  of 
the  colored  porter,  Burke,  to  open  and  close  the  sky  light. 

T.  J.  Hughes  testified,  for  the  State,  that  he  was  a  detective 
by  profession,  and  in  January,  1885,  pursued  his  avocation  in 
the  city  of  San  Antonio.  Witness  was  called  upon  early  on  the 
morning  of  January  19,  1885,  by  E.  S.  Wood,  to  investigate  the 
circumstances  of  the  robbery  of  his  place  of  business  on  the 
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preceding  night.  Witness  reached  the  scene  of  the  robbery  a 
little  after  day  light,  and  found  Colonel  Wood,  Cliff  Cook,  Billy 
Sims,  defendant,  Taylor,  and  Nichols  on  the  premises.  He  im- 
mediately questioned  Taylor  about  the  opening  of  the  safe. 
Taylor  said  that  he  knew  nothing  about  it,  more  than  that  he 
heard  a  noise,  went  to  the  door  leading  to  the  middle  room,  when 
some  men  entered.  Witness  and  Sims  then  went  to  the  Sun  set 
depot,  and  telephoned  to  police  head  quarters  to  have  defendant, 
Taylor,  and  Nichols  arrested  as  vagrants,  which  was  done,  the 
recorder  subsequently  sentencing  them  to  thirty  days  confine- 
ment. When  the  witness  visited  police  head  quarters  on  that 
morning,  he  had  a  con^versation  with  defendant,  Taylor,  and 
Nichols.  They  were  then  under  arrest  upon  a  charge  of  vagrancy, 
but  no  charge  of  complicity  in  this  robbery  had  yet  been  made 
against  them.  In  that  conversation  Taylor  said  that  the  rob- 
bery was  perpetrated  by  four  men,  who  gagged  him  and  his 
companions  with  gags  made  of  strips  torn  from  his,  Taylor's, 
shirt.  He  said  that  the  robbers  entered  and  went  out  at  the  back 
door.  Witness  examined  the  gags  on  the  morning  after  the  rob- 
bery. He  found  them  comparatively  dry,  and  not  wet  through 
two  thicknesses  of  the  cloth.  He  saw  also  some  unraveled  bed 
cord,  with  which  the  parties  said  they  were  tied.  Taylor's  wrists 
showed  no  signs  of  having  been  tied.  Witness  knew  from  expe- 
rience that  if  Taylor  and  his  associates  had  been  tied  by  their 
wrists,  taut  enough  to  hold  them  for  two  hours,  as  they  claimed, 
the  marks  would  have  been  plain  on  their  wrists  for  a  long  time 
after  witness  examined  them.  Witness  had  tied,  bucked,  and 
gagged  many  men  in  the  old  army,  and  knew  what  he  was  talk- 
ing about. 

Witness  made  a  careful  examination  of  the  premises  on  the 
morning  after  the  robbery.  The  rear  door  was  open,  but  it  was 
evident  that  it  was  not  opened  from  the  outside.  It  was  impos- 
sible for  a  man  to  get  through  the  transom.  But  one  of  the  panes 
of  glass  in  the  transom  was  broken,  and  that  fracture  was  an 
old  one,  as  shown  by  the  dust  which  covered  the  edges  of  the 
broken  glass  to  the  depth  of  an  eighth  of  an  inch.  Witness 
looked  carefully,  but  could  find  no  fragments  or  splinters  of 
glass  about  the  door.  The  glass  could  not  have  been  broken 
during  the  night,  in  an  effort  to  force  the  door,  without  scat- 
tering fragments  over  the  floor,  and  an  effort  to  force  the 
bolts  of  the  door  by  thrusting  the  hand  through  the  broken  pane 
would  inevitably  have  left  traces  on  the  dust.    Careful  examina- 
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tion  showed  that  no  outside  force  had  been  applied  to  any  of  the 
doors.  Witness  had  gagged  a  great  many  men  in  his  time,  and 
knew  from  observation  and  experience  that  a  gag  could  not 
remain  in  a  man's  mouth  for  two  hours  without  becoming  thor- 
oughly saturated  with  saliva  and  spittle,  and  the  mouth  of  a 
man  gagged  for  two  hours  will  look  very  much  swollen  and  red 
for  a  long  time  after  the  removal  of  the  gag.  None  of  the  gags 
f^laimed  to  have  been  used  in  this  instance  had  the  least  appear- 
ance of  having  been  used,  in  fact,  and  the  mouth  of  neither  the 
defendant,  Taylor,  or  Nichols,  indicated  a  recent  gagging. 
Witness  found  the  sledge  hammer,  wooden  wedge,  and  brace 
chisel  in  evidence  near  the  safe,  into  which  two  holes  had  been 
drilled.  Taylor  told  witness  that  he  thought  the  robber  who 
held  the  lantern  was  Cliff  Cook,  and  that  the  man  who  tied  him 
was  Harry  Thornton.    The  State  rested. 

J.  D.  Baxter  was  the  first  witness  for  the  defense.  He  testified 
that  he  was  a  merchant  policeman,  in  the  city  of  San  Antonio, 
on  and  for  some  time  prior  to  January  19,  1885.  Early  on  the 
morning  of  the  day  mentioned,  the  defendant  came  to  witness 
and  told  him  that  he  wanted  to  show  witness  something.  Wit- 
ness  went  with  him  to  307i  Main  plaza,  and  was  shown  a  safe 
which  had  been  broken  open,  and  some  ropes  and  gags.  Wit- 
ness remained  but  a  moment  in  the  room.  He  told  defendant 
that  he  would  have  to  get  a  regular  policeman,  as  he,  witness, 
could  not  leave  his  beat. 

Cross-examined,  witness  said  that  the  defendant  told  him  the 
robbers  had  Ween  gone  about  twenty  minutes  when  he  applied  to 
witness.  Witness  was  standing  at  the  comer  of  the  Main  plaza, 
about  a  block  from  No.  307i,  when  the  defendant  accosted  him. 
Several  policemen  were  standing  about  on  the  plaza  and  on  that 
block.  Witness  met  oflScer  Krueger  and  another  oflScer  a  few 
minutes  before  he  encountered  the  defendant.  The  police  on  the 
Main  plaza,  or  at  the  White  Elephant  saloon,  or  at  the  Revolv- 
ing Light  saloon,  which  kept  open  all  night,  could  have  easily 
heard  a  person  working  on  the  gallery  doors  or  windows  in  front 
of  No.  307i  Main  plaza. 

Andreas  Brown  testified,  for  the  defense,  that  Taylor  came  to 
police  head  quarters  about  four  o'clock,  a.  m.,  on  January  19, 1885; 
and  got  witness  to  go  with  him  to  Wood's  premises.  Witness, 
on  his  arrival,  saw  that  Wood's  safe  had  been  robbed.  On  his 
cross-examination,  witness  stated  that  the  White  Elephant  and 
Revolving  Light  saloons^  on  the  Main  plaza«  and  near  the  robbed 
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premises,  kept  open  all  night.  Police  were  stationed  on  the  plaza 
all  night.  A  person  calling  from  the  up  stair  gallery  in  front  of 
Wood's  rooms  would  easily  be  heard  by  the  police  at  the  Revolv- 
ing Light  or  White  Elephant  saloons. 

Clem  Bee  testified,  for  the  defense,  that  he  had  recently  visited 
the  premises  of  Wood,  at  the  request  of  defendant's  counsel. 
The  middle  room  sky  light  worked  with  a  rope  and  pulley. 
Witness  diH  not  think  that  the  rope  would  sustain  the  weight  of 
a  man.  Mr.  Griffin  tried,  but  failed  to  spring  the  bolt  in  the 
back  door,  through  what  looked  like  a  small  cat  hole.    Defense 

closed. 

James  Burke,  porter  at  No.  307i  Main  plaza,  testified,  for  the 
State,  that  the  sky  light  in  the  middle  room  contained  eight 
windows.  When  witness  left  the  place,  on  the  night  of  January 
18,  1885,  he  tied  one  of  the  ropes  to  a  window  sash.  When  he 
returned  to  work,  on  the  next  day,  he  found  the  rope  tied  as  he 
left  it,  and  the  sky  light  closed,  just  as  he  left  it.  Neither  the 
rope,  the  pulley,  nor  the  sash  would  bear  the  weight  of  a  man 
descending  from  the  sky  light. 

The  motion  for  a  new  trial  raised  the  question  discussed  in  the 
opinion. 

Oerald  Oriffin,  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  Appellant  was  convicted  of  theft  of  money, 
the  property  of  E.  S.  Woods.  The  indictment  alleges  that  the 
money  was  taken  from  the  possession  of,  and  belonged  to  E.  S. 
Woods.  The  proof  shows  that  it  was  the  property  of  E.  S. 
Wood.  Is  this  a  variance?  Are  the  names  "Wood"  and  "Woods'* 
idem  sonansf 

In  Parchman  v.  The  State,  2  Texas  Court  of  Appeals,  228,  it 
is  held  that  "  Frank  "  and  •'  Franks  "  are  neither  the  same  name 
nor  idem  sonans.  "  Thompsons"  and  "  Thompson,"  and  "  Rich- 
ards" and  "Richard"  are  held  not  to  be  idem  sonans.  See  also 
examples  given  by  Mr.  Wharton  in  the  first  volume,  section  57, 
of  his  work  on  Criminal  Law. 

Under  the  authorities,  "Woods"  and  "  Wood "  are  not  icJew 
sonans^  and  hence  there  is  a  variance.  There  is  no  proof  that 
Woods  was  called  Wood. 

Appellant  and  some  others  were  suspected,  but  not  arrested 
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for  some  weeks  after  the  theft.  But  soon  after  the  theft  they 
were  arrested  and  placed  in  jail  together.  The  State,  over  objec- 
tion of  defendant,  introduced  in  evidence  statements  made  by 
the  parties,  they  being  in  jail  together,  charged  as  vagrants. 
The  statements  of  each,  made  in  the  presence  of  defendant, 
were  admissible,  though  the  conspiracy  was  at  an  end;  but  it  is 
insisted  that  the  defendant  was  in  jail,  and  as  he  was  not  cau- 
tioned, as  the  law  directs,  his  statements  were  inadmissible. 

The  question  presented  is  this:  Must  the  defendant  be  in  cus- 
tody— in  jail — for  the  oflfense  then  being  tried,  in  order  to  make 
his  confession  inadmissible  as  evidence?  We  think  not,  (Art. 
750,  Code  Crim.  Proc;  Grosse  v.  The  State,  11  Texas  Ct.  App., 
364;  Davis  v.  The  State,  19  Texas  Ct.  'App.,  202.)  The  code  does 
not  require  that  the  defendant  shall  be  in  jail  for  the  offense 
then  being  tried,  in  order  to  render  his  confession  incompetent. 
We  are  of  the  opinion  that  the  statement  made  by  defendant 
while  in  jail,  he  not  being  then  cautioned,  as  the  law  directs, 
nor  having  made  statements  found  to  be  true,  etc.,  were  not 
admissible,  although  he  was  imprisoned,  not  for  this  offense,  but 
for  vagrancy. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
Opinion  delivered  May  15,  1886. 


[No.  3907.] 
Riley  Ware  and  George  I.  Wilson  v.  The  State. 

Scire  Facias.— Judombjnt  Kisi  lb  insafflcient  to  support  a  final  jadgiuent 
forfeiting  a  bail  bond  or  recognizance  unless  it  recites  that  the  8ame  will 
be  made  final  unless  good  cause  be  shown  at  the  next  term  of  the  court 
why  the  principal  did  not  appear. 

Error  from  the  District  Court  of  Kerr.  Tried  below  before 
the  Hon.  T.  M.  Paschal. 

The  writ  of  error  in  this  case  was  prosecuted  from  a  judgment 
filial  upon  the  bail  bond  of  Ililey  Ware,  held  under  an  indict- 
ment for  theft  of  a  horse.  The  amount  of  the  bond  and  judg- 
ment was  twelve  hundred  dollars. 
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Tarleton  &  Keller^  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

White,  Pbesidinq  Judge.  It  has  been  repeatedly  held  under 
the  provisions  of  Article  441,  Code  of  Criminal  Procedure,  that 
a  judgment  nisi  is  fatally  defective,  and  will  not  sustiain  a  judg- 
ment final,  rendered  upon  a  forfeited  bail  bond  or  recognizance, 
unless  it  states  that  the  same  will  be  made  final  unless  good 
cause  be  shown  at  the  next  term  of  the  court  why  the  principal 
did  not  appear.  (Mclntyre  v.  The  State,  19  Texas  Ct.  App.,  443, 
and  authorities  cited  therein .) 

Tested  by  this  rule,  the  judgment  nisi  in  the  present  case  is 
fatally  defective,  wherefore  the  final  judgment  as  rendered  in 
the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  May  15,  1886. 


[No.  4064.] 
Dick  Munson  v.  The  State. 

Robbery— Assault  to  Murder— Charge  of  the  Court.— Indictment 
for  the  offense  of  robbery  wiU  Dot  support  a  conviction  for  assault  with 
intent  to  murd<>r.  The  trial  court,  therefore,  erred  in  charging  the  jury 
that  If  they  did  not  believe  that  the  accused  was  guilty  of  robbery,  but 
did  believe  from  the  evidence  that  he  was  guilty  of  an  assault  with  intent 
to  murder,  they  should  find  him  guilty  of  the  latter  offense,  and  assess  his 
punishment  accordingly. 

Appeal  from  the  District  Court  of  Wharton.  Tried  below  be- 
fore the  Hon.  W.  H.  Burkhart. 

The  indictment  charged  the  appellant  with  the  offense  of  rob- 
bery, and  the  conviction  was  for  assault  with  intent  to  murder. 
The  punishment  assessed  by  the  jury  was  a  term  of  four  years 
in  the  penitentiary. 

The  record  brings  up  no  statement  of  facts,  the  appeal  being 
prosecuted  on  the  one  question  discussed  in  the  opinion. 
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No  brief  for  the  appellant  has  reached  the  Reporters. 
J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Appellant  was  indicted  in  the 
lower  court  for  the  crime  of  robbery.  On  the  trial  the  court  in- 
structed the*  jury  that  if  they  did  not  believe  the  defendant  was 
guilty  of  robbery,  but  did  believe  that  he  as  guilty  of  an  assault 
with  intent  to  murder,  they  should  find  him  guilty  of  assault 
with  intent  to  murder,  and  assess  his  punishment  accordingly. 
Under  this  instruction,  the  jury  found  defendant  guilty  of  as- 
sault with  intent  to  murder,  and  it  is  from  a  judgment  rendered 
on  that  verdict,  and  convicting  him  of  said  offense,  that  this  ap- 
peal is  prosecuted. 

We  could,  perhaps,  imagine  how  an  indictment,  defective  in 
charging  robbery,  though  attempting  to  do  so,  might  be  good  as 
an  indictment  for  assault  and  battery.  (Smedly  v.  The  State,  30 
Texas,  214.)  But  we  can  not  see  how  a  charge  for  robbery  in  the 
ordinary  form  under  our  statute  (Penal  Code,  Art.  722),  would  or 
could  embrace  a  charge  of  assault  with  intent  to  murder.  Rob- 
bery is  not  one  of  the  crimes  especially  mentioned  in  the  code  as 
consisting  of  degrees  (Code  Crim.  Proc,  Art.  714),  and  should  it 
be  conceded  that  it  is  an  offense  susceptible  of  degree's,  in  so  far 
as  intent  to  rob  and  attempt  to  rob  are  concerned,  still  it  can  not 
embrace  assault  with  intent  to  murder  where  the  specific  intent, 
which  is  the  gist  of  the  offense,  is  not  alleged — is  essential  to  the 
description  and  essential  to  the  proof  of  the  crime.  (Code  Crim. 
Proc,  Art.  423;  Morris  v.  The  State,  13  Texas  Ct.  App.,  65.) 

There  is  no  averment  in  the  indictment  before  us  that  the  as- 
sault was  with  intent  to  murder  the  injured  party.  The  defend- 
ant was  not  put  upon  notice  by  the  indictment  that  he  would  be 
held  to  answer  a  charge  of  assault  with  intent  to  murder,  and 
under  the  indictment  he  could  not  legally  be  convicted  of  such 
offense. 

Because  the  judgment  of  conviction  is  without  warrant  or 
authority  of  law,  it  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  May  15,  1886. 


Term,  188G.]  Vogt  v.  The  State.  331 


Opinion  of  the  ooart. 


[Nos.  3994  and  3995.] 
August  Vogt  v.  The  State. 

Pragticb— Cases  Statbb.— In  each  of  these  two  oases,  the  defendant  pros- 
ecuted to  the  ooanty  court  an  appeal  from  conviction  in  the  justice^s 
court  for  a  violation  of  the  Sunday  law.  The  State  moved  the  county 
court  to  dismiss  the  appeals  because  of  improperly  oertided  transcripts 
from  the  justice's  court.  These  motions  were  met  by  motions  of  the 
defendant  for  certiorari  to  bring  up  perfect  records.  The  county  court 
overruled  the  defendant's  motions  and  dismissed  the  appeals.  Held, 
error.  The  motions  of  the  State  should  have  been  overruled,  and  the 
oertioraris  awarded. 

Appeal  from  the  County  Court  of  Jack.  Tried  below  before 
the  Hon.  H.  P.  Jones,  County  Judge. 

A  fine  of  ten  dollars  in  each  case  was  assessed  against  the 
appellant,  upon  his  conviction  for  performing  labor  on  Sunday. 
The  opinion  states  the  cases. 

No  brief  for  the  appellant  has  reached  the  Reporters. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Both  these  cases  were  prosecutions 
instituted  on  complaint  and  information  in  a  justice's  court, 
charging  appellant  with  laboring  on  Sunday,  in  violation  of 
Article  183,  Penal  Code.  Judgment  was  rendered  in  the  justice's 
court  finding  defendant  guilty,  and  imposing  a  fine  upon  him. 
Appeal  was  taken  to  the  county  court.  Motion  was  there  made 
by  the  county  attorney  to  dismiss  the  appeal  for  want  of  a  prop- 
erly certified  transcript  from  the  justice's  court.  Appellant  made 
a  counter  motion  for  a  writ  of  certiorari  to  the  justice,  to  send 
up  a  more  perfect  and  complete  transcript.  The  motion  for  cer- 
tiorari was  overruled,  and  the  motion  to  dismiss  was  sustained, 
and  the  appeal  dismissed.  These  judgments  were  erroneous. 
The  writ  of  certiorari  should  have  been  granted.  The  questions 
being  ideniical  in  both  these  cases,  both  judgments  are  reversed 
and  both  causes  remanded  for  new  trials. 

Reversed  and  remanded. 

Opinion  delivered  May  15,  1886. 
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[No.  3728.] 

Dick  Coon  v.  The  State. 

Pbacticb— PLEADING! — CASE  STATED.— -When  the  case  was  called  for  trial, 
the  defense  asked  for  time  in  which  to  prepare  and  file  a  plea  of  former 
conviction.  The  trial  court  awarded  fifteen  minutes,  to  which  the  de- 
fense objected  as  insufficient  time,  whereupon  the  court  ordered  the  trial 
to  proceed.  After  a  part  of  the  State's  evidence  was  introduced,  the  de- 
fendant's counsel  announced  that  the  plea  of  former  conviction  was  com- 
plete, and  offered  to  read  the  same  to  the  jury.  The  trial  court,  upon  the 
motion  of  the  State,  struck  out,  and,  refused  to  entertain  the  plea,  and 
the  defendant  excepted.  Held,  error;  and  that,  under  the  circumstances 
of  the  case,  more  time  should  have  been  granted  the  defendant  to  prepare 
his  plea,  and  further,  that  the  same  should  have  been  entertained  and 
tried  upon  its  merits. 

Appeal  from  the  County  Court  of  Burnet.  Tried  below  be- 
fore the  Hon.  J.  A.  Crews,  County  Judge. 

The  conviction  in  this  case  was  for  exhibiting  in  Burnet  county, 
Texas,  on  the  twentieth  day  of  February,  1884,  a  gaming  bank, 
the  penalty  imposed  being  a  fine  of  twenty-five  dollars. 

The  defendant's  special  plea  in  bar,  caption  omitted,  reads  as 
follows: 

•*  Now  comes  defendant  in  above  cause,  and  for  special  plea 
in  bar,  herein  says  that  the  State  ought  not  further  to  prosecute 
this  cause  against  him,  because  he  says  that  heretofore,  to-wit: 
oa  the  twenty-ninth  day  of  May,  A.  D.  1884,  in  the  district  court 
of  Burnet  county,  Texas,  there  was  duly  and  legally  presented 
and  filed,  in  said  court,  a  valid  indictment,  as  follows,  to-wit: 
*In  the  name  and  by  the  authority  of  the  State  of  Texas:  The 
grand  jurors  of  Burnet  county,  in  said  State,  duly  elected,  tried, 
sworn,  and  charged  at  the  May  term,  A.  D.  1884,  of  the  district 
court  of  said  county,  on  their  oaths  in  said  court,  do  present: 
That  Dick  Coon,  in  the  county  of  Burnet  and  State  of  Texas, 
heretofore,  to-wit:  on  or  about  the  twentieth  day  of  April,  1884, 
with  force  and  arms,  did  then  and  there  unlawfully  keep  and 
exhibit,  for  the  purpose  of  gaming,  a  certain  gaming  bank; 
against  the  peace  and  dignity  of  the  State. 

'A.  M.  Ramsey, 
*  Foreman  of  the  grand  jury.'" 
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"That,  at  the  time  of  the  presentment  of  the  above  indictment, 
there  were  three  other  indictments  presented  and  filed  in  said 
district  court  against  said  defendant,  charging  him  with  the 
same  offense,  in  the  same  language  as  abosre  stated.  That  said 
indictments  were  numbered  respectively  as  follows:  1633,  1634, 
1635,  and  1636,  and  each  of  said  indictments  was  filed  in  said 
district  court  on  the  twenty-ninth  day  of  May,  1884.  And  on 
the  twenty-fifth  day  of  November,  1884,  the  accusations  in 
indictments  Nos.  1633, 1634,  and  1635  were  legally  tried  upon  their 
merits  in  the  said  district  court,  and  three  judgments  of  convic- 
tion, as  follows,  to-wit:  'Now,  on  this  twenty-fifth  day  of 
November,  1884,  this  case  being  called  for  trial,  came  the  State 
of  Texas,  by  the  district  attorney,  and  the  defendant,  in  person 
and  by  attorney,  and  the  defendant,  waiving  a  jury,  entered  a 
plea  of  guilty  as  charged  in  the  indictment,  and  submitted  his 
case  to  the  court,  assessed  a  fine  against  said  defendant.  It  is 
therefore  ordered,  adjudged,  and  decreed  by  the. court  that  the 
State  of  Texas  also  have  and  rpcover  of  and  from  the  defendant, 
Dick  Coon,  the  sum  of  twenty -five  dollars  as  a  fine,  and  all  costs 
of  this  prosecution.  It  is  further  ordered  by  the  court  that  the 
said  defendant  be  committed  to  the  county  jail  until  the  said 
fine  and  costs  of  this  prosecution  are  fully  paid;'  which  said 
judgments  remain  in  full  force  and  effect,  and  not  in  the  least 
reversed  or  made  void,  and  -vas  a  judgment  of  a  court  of 
competent  jurisdiction;  and  the  said  Dick  Coon  in  fact  saith 
that  he,  the  said  Dick  Coon,  so  accused  and  convicted  as 
last  aforesaid,  are  one  and  the  same  person,  and  not  other  and 
different  persons,  and  the  offense  of  which  the  said  Dick  was  so 
convicted  as  aforesaid,  and  the  offense  charged  against  him  in 
the  indictment  herein,  and  for  which  he  is  now  being  prosecuted, 
is  one  and  the  same  transaction  and  offense,  and  not  other  and 
different  transactions  and  offenses;  and  this  he,  the  said  Dick 
Coon,  is  ready  to  verify,  wherefore  he  prays  the  judgment  of  the 

court,  etc. 

"R.  S.  Coon." 

**Sworn  to  and  subscribed  before  me,  this  second  day  of  Feb- 
ruary, 1886. 

"D.  L.  Luce, 

Clerk  of  County  Court,  Bee  county,  Texas." 

The  defendant's  first  bill  of  exception,  the  caption  omitted, 
reads  as  follows: 
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"Be  it  remembered  that,  on  the  second  day  of  February,  1886, 
on  the  trial  of  the  above  styled  and  numbered  caused,  and  when 
the  case  was  reached  on  the  docket  and  called  for  trial,  the 
attorney  for  the  defendant,  M.  A.  Martin,  Esq.,  requested  of  the 
court,  time  in  which  to  file  a  plea  of  former  conviction,  where- 
upon the  court  granted  the  request  of  counsel,  restricting  the 
time  allowed  for  the  drawing  of  the  said  plea  to  fifteen  minutes; 
to  which  action  of  the  court  the  defendant  then  and  there  ex- 
cepted, for  the  following  reasons,  to-wit:  First,  Because  the 
first  counsel  employed  by  defendant  was  absent,  and  M.  A.  Mar- 
tin was  only  employed  by  defendant  some  thirty  minutes  before 
the  case  was  called  for  trial,  and  on  account  of  professional 
duties,  was  unable  to  prepare  the  plea  for  former  conviction  be- 
fore the  case  was  called  for  trial. 

**  Second.  Because  the  period  of  fifteen  minutes  was  too  short 
a  time  in  which  to  limit  the  preparation  of  such  plea. '  And  de- 
fendant now  here  tenders  this  bill  of  exception,  and  asks  that 
the  same  be  signed,  and  filed  as  a  part  of  the  record  in  this 


case." 


Endorsed:  "  Examined,  approved,  and  signed  by  me,  and  or- 
dered filed  as  a  part  of  the  record  in  this  q^use,  this  fourth  day 
of  February,  A.  D.  1886,  with  this  explanation:  The  defendant 
had  the  time  from  term  to  term  of  court  to  prepare  his  pleas; 
had  fifteen  minutes  allowed  him  by  the  court  to  prepare  his  plea, 
and  said  plea  was  not  filed  by  defendant  till  the  testimony  of 
the  State  was  closed. 

"J  A.  Crews, 
"County  Judge,  Burnet  county,  Texas." 

The  second  bill  of  exception  reads  as  follows: 

**  Be  it  remembered,  that  on  the  second  day  of  February,  1886, 
the  above  styled  and  numbered  cause  was  called  for  trial,  and 
the  defendant,  Dick  Coon,  in  open  court  presented  and  attempted 
to  read  to  the  jury  the  following  plea  of  former  conviction 
(setting  out  at  len.'^^th  the  said  plea  as  herein  before  copied). 
Whereupon  the  court,  on  the  motion  of  the  county  attorney,  re- 
fused to  allow  said  defendant  to  read  said  plea  to  the  jury,  and 
required  the  defendant  to  proceed  with  the  trial  of  the  cause,  to 
which  decision  and  order  of  the  court  the  defendant  then  and 
there  excepted,"  etc. 

The  motion  for  new  trial  raised  tho  questions  discussed  in  the 
opinion. 
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R.  H.  Wardy  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

HiJBTy  Judge.  This  is  a  conviction  for  keeping  and  exhibiting 
a  certain  gaming  bank,  for  the  purpose  of  gaming. 

When  the  case  was  called  for  trial  counsel  for  defendant  stated 
to  the  court  that  he  desired  to  interpose  a  plea  of  former 
conviction.  The  court  allowed  him  only  fifteen  minutes  in 
which  to  prepare  said  plea.  To  this  the  defendant  excepted, 
claiming  that  it  would  require  more  time  to  properly  prepare 
said  plea.  The  court  ordered  the  trial  to  proceed,  and,  after 
some  portion  of  the  State's  evidence  was  in,  counsel  for  defend- 
ant, the  plea  being  prepared,  filed  and  offered  to  read  the  same 
to  the  jury,  whereupon  the  county  attorney  moved  to  strike  it 
out,  which  motion  was  sustained,  and  defendant  excepted. 

We  are  of  the  opinion  that,  under  the  circumstances,  counsel 

for  appellant  should  have  been  given  more  time;  and  we  are  also 

of  the  opinion  that  the  plea  should  have  been  entertained  by  the 

court,  allowed  to  be  read  to  the  jury,  and  tried  upon  its  merits. 

Reversed  and  remanded. 
Opinion  delivered  May  19,  1886. 


[No.  3<I68>^.] 

■ 

W.  H.  Misseldine  v.  The  State. 

Hoe  Theft— Fact  Case.— See  the  statement  of  the  ease  for  evidence  held 
insnfBcient  to  support  a  conviction  for  the  theft  of  hogs  under  the  valae 
of  twenty  dollars. 

Appeal  from  the  County  Court  of  Palo  Pinto.  Tried  below 
before  the  Hon.  E.  K.  Taylor,  County  Judge. 

The  conviction  in  this  case  was  for  the  theft  of  three  hogs,  of 
the  value  of  twelve  dollars,  the  property  of  D.  A.  Farris,  in  Palo 
Pinto  county,  Texas,  on  the  tenth  day  of  April,  1885.  A  fine  of 
ten  dollars  was  the  penalty  imposed  upon  the  appellant. 

Dorcas  Ann  Farris  was  the  first  witness  for  the  State.    She 
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"Be  it  remembered  that,  on  the  second  day  of  February,  1886, 
on  the  trial  of  the  above  styled  and  numbered  caused,  and  when 
the  case  was  reached  on  the  docket  and  called  for  trial,  the 
attorney  for  the  defendant,  M.  A.  Martin,  Esq.,  requested  of  the 
court,  time  in  which  to  file  a  plea  of  former  conviction,  where- 
upon the  court  granted  the  request  of  counsel,  restricting  the 
time  allowed  for  the  drawing  of  the  said  plea  to  fifteen  minutes; 
to  which  action  of  the  court  the  defendant  then  and  there  ex- 
cepted, for  the  following  reasons,  to-wit:  First,  Because  the 
first  counsel  employed  by  defendant  was  absent,  and  M.  A.  Mar- 
tin was  only  employed  by  defendant  some  thirty  minutes  before 
the  case  was  called  for  trial,  and  on  account  of  professional 
duties,  was  unable  to  prepare  the  plea  for  former  conviction  be- 
fore the  case  was  called  for  trial. 

**  Second.  Because  the  period  of  fifteen  minutes  was  too  short 
a  time  in  which  to  limit  the  preparation  of  such  plea. '  And  de- 
fendant now  here  tenders  this  bill  of  exception,  and  asks  that 
the  same  be  signed,  and  filed  as  a  part  of  the  record  in  this 


case." 


Endorsed:  "Examined,  approved,  and  signed  by  me,  and  or- 
dered filed  as  a  part  of  the  record  in  this  q^use,  this  fourth  day 
of  February,  A.  D.  1886,  with  this  explanation:  The  defendant 
had  the  time  from  term  to  term  of  court  to  prepare  his  pleas; 
had  fifteen  minutes  allowed  him  by  the  court  to  prepare  his  plea, 
and  said  plea  was  not  filed  by  defendant  till  the  testimony  of 
the  State  was  closed. 

"J  A.  Crbws, 
"County  Judge,  Burnet  county,  Texas." 

The  second  bill  of  exception  reads  as  follows: 

"  Be  it  remembered,  that  on  the  second  day  of  February,  1886, 
the  above  styled  and  numbered  cause  was  called  for  trial,  and 
the  defendant,  Dick  Coon,  in  open  court  presented  and  attempted 
to  read  to  the  jury  the  following  plea  of  former  conviction 
(setting  out  at  len;^th  the  said  plea  as  herein  before  copied). 
Whereupon  the  court,  on  the  motion  of  the  county  attorney,  re- 
fused to  allow  said  defendant  to  read  said  plea  to  the  jury,  and 
required  the  defendant  to  proceed  with  the  trial  of  the  cause,  to 
which  decision  and  order  of  the  court  the  defendant  then  and 
there  excepted,"  etc. 

The  motion  for  new  trial  raised  tho  questions  discussed  in  the 
opinion. 
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R.  H.  Ward,  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  keeping  and  exhibiting 
a  certain  gaming  bank,  for  the  purpose  of  gaming. 

When  the  case  was  called  for  trial  counsel  for  defendant  stated 
to  the  court  that  he  desired  to  interpose  a  plea  of  former 
conviction,  The  court  allowed  him  only  fifteen  minutes  in 
which  to  prepare  said  plea.  To  this  the  defendant  excepted, 
claiming  that  it  would  require  more  time  to  properly  prepare 
said  plea.  The  court  ordered  the  trial  to  proceed,  and,  after 
some  portion  of  the  State's  evidence  was  in,  counsel  for  defend- 
ant, the  plea  being  prepared,  filed  and  offered  to  read  the  same 
to  the  jury,  whereupon  the  county  attorney  moved  to  strike  it 
out,  which  motion  was  sustained,  and  defendant  excepted. 

We  are  of  the  opinion  that,  under  the  circumstances,  counsel 

for  appellant  should  have  been  given  more  time;  and  we  are  also 

of  the  opinion  that  the  plea  should  have  been  entertained  by  the 

court,  allowed  to  6e  read  to  the  jury,  and  tried  upon  its  merits. 

Reversed  and  remanded. 
Opinion  delivered  May  19,  1886. 


[No.  3r>68>^.] 
W.  H.  Misseldine  v.  The  State. 

Hoe  Theft — Fact  Case. — See  the  statement  of  the  case  for  evidence  Tield 
insnfBcient  to  support  a  convletion  for  the  theft  of  hogs  under  the  value 
of  twenty  doUars. 

Appeal  from  the  County  Court  of  Palo  Pinto.  Tried  below 
before  the  Hon.  E.  K.  Taylor,  County  Judge. 

The  conviction  in  this  case  was  for  the  theft  of  three  hogs,  of 
the  value  of  twelve  dollars,  the  property  of  D.  A.  Farris,  in  Palo 
Pinto  county,  Texas,  on  the  tenth  day  of  April,  1886.  A  fine  of 
ten  dollars  was  the  penalty  imposed  upon  the  appellant. 

Dorcas  Ann  Farris  was  the  first  witness  for  the  State.    She 
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testified  that  she  lived  in  the  town  of  Palo  Pinto.  Early  in  the 
spring  of  1884,  the  witness  purchased  a  sow  and  five  pigs  from 
Mr.  Alexander  Jackson  White,  which  he.  White,  got  from  Mr. 
Parish.  The  witness  fattened,  and,  about  Christmas,  killed  the 
sow.  On  or  about  the  tenth  day  of  April,  1885,  the  defendant 
took  three  of  the  pigs  from  the  witness's  pen,  the  other  two  hav- 
ing died  from  the  effects  of  eating  cotton  seed.  The  pigs  taken  by 
the  defendant  were  some  thing  over  a  year  old.  One  of  them  was 
a  black,  bald  faced  pig,  and  the  other  two  were  sandy,  spotted, 
colored  pigs.  Witness  fed  those  pigs  in  her  pen  almost  the  entire 
time  she  owned  them,  until  they  were  taken  by  defendant,  and 
she  knew  them  to  be  her. pigs.  She  did  not  know  the  marks  on 
the  pigs  when  she  bought  them.  Her  son  John  changed  the 
mark  in  the  right  ear  of  each  pig  after  witness's  purchase,  but 
witness  did  not  know  the  mark  in  which  he  put  them.  Witness 
had  no  regular  hog  mark.  When  not  in  the  pen,  the  animals 
ran  in  the  McQuerry  hollow  and  about  Slaughter's  place.  Wit- 
ness saw  the  defendant  take  the  pigs  from  her  pen.  Defendant 
came  to  witness,  at  Mr.  Redus's  house,  and  asked  her  whose 
pigs  she  had  in  her  pen.  She  replied  that  they  belonged  to  her. 
He  then  asked  her  where  she  got  them,  and  she  replied  that  she 
got  them  from  a  man.  Defendant  said  that  they  belonged  to 
him,  and  went  to  the  pen,  turned  the  pigs  out,  and  drove  them 
oflF.  Two  or  three  days  later  the  pigs  camo  back,  and  witness 
put  them  back  in  to  the  pen.  On  the  tenth  day  of  April,  1885, 
being  a  few  days  later,  the  defendant  again  came  to  witness's 
house,  turned  the  pigs  out  of  the  pen,  and  drove  them  off.  Wit- 
ness was  then  at  the  house  of  Mr.  Schoolcraft,  across  the  street 
from  her  house,  and  saw  the  defendant  turn  the  pigs  out  and 
drive  them  off.  She  said  nothing  to  him,  and  he  drove  the  pigs 
off  towards  town.  The  witness  was  absolutely  certain  that 
those  were  her  pigs,  and  the  same  animals  she  got  from  Mr. 
White.  They  were  taken  without  the  witness's  consent,  and 
she  has  not  seen  them  since.  The  animals  were  worth  about  a 
dollar  and  a  half  each.  The  black,  bald  faced  pig's  ears  were 
torn  off,  about  Christmas,  1884,  when  the  witness's  sons  penned  it. 
John  Penny  testified,  for  the  State,  that  he  was  the  son  of 
Dorcas  Ann  Farris.  Mrs.  Farris  got  a  sow  and  some  pigs  from 
Mr.  White,  in  the  spring  of  1884.  The  pigs  were  then  marked. 
Witness  changed  the  mark  in  the  right  ear  of  each  pig  in  to  his 
mark,  but  could  not  change  the  mark  in  the  left  ears.  Ben 
Westmoreland  held  the  pigs  while  the  witness  changed  the  right 
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ear  mark.  The  animals  ranged  about  McQuerry's  hollow  until 
near  Christmas,  1884,  when  witness  penned  them,  in  doing  which 
the  ears  of  the  black,  bald  faced  pig  were  torn  nearly  entirely 
oflf  by  the  dogs.  Witness  had  seen  the  three  pigs  taken  from 
the  pen  of  his  mother,  by  the  defendant,  and  was  confident  that 
those  pigs  were  three  of  the  animals  Mrs.  Farris  got  from  Mr. 
White. 

A.  J.  White  testified,  for  the  State,  that,  in  the  spring  of  1884, 
he  sold  a  sow  and  five  pigs  to  Dorcas  Ann  Farris,  which  he  pre- 
viously got  from  W.  C.  Parish.  The  pigs  were  marked,  but  wit- 
ness could  not  remember  how.  Witness,  on  the  day  of  this 
trial,  examined  the  three  animals  involved  in  this  trial,  and,  to 
him,  they  strongly  resembled  three  of  the  animals  he  sold  Mrs. 
Farris.  Those  pigs  would  be  now  about  fourteen  months  old. 
Witness  could  not  swear  positively  to  their  identity,  but  it  was 
his  opinion  that  they  were  Mrs.  Farris's  pigs. 

Ben  Westmoreland  testified,  for  the  State,  that  he  had  been 
living  at  Mrs.  Farris's  for  three  or  four  years  past.  He  knew 
that  Mrs.  Farris  got  a  sow  and  pigs  from  White  in  the  spring  of 
1884,  but  he  did  not  remember  the  number  of  the  pigs.  The  pigs 
were  marked  when  Mrs.  Farris  got  them,  but  witness  did  not  re- 
member the  mark.  John  Penny  changed  the  mark,  but  witness 
did  not  remember  how.  Witness  held  the  pigs  while  John 
changed  the  marks.  One  of  the  pigs  was  a  black,  bald  faced  pig 
with  some  white  feet,  and  two  of  them  were  sandy  spotted  col- 
ored pigs.  Witness  was  positively  satisfied  that  the  bald  faced, 
black  pig  in  defendant's  possession  was  Mrs.  Farris's  pig.  He 
could  not  swear  that  the  other  two  belonged  to  her,  but  they 
strongly  resembled  two  of  the  pigs  she  got  from  White. 

C.  A.  Redus  testified,  for  the  State,  that  one  day  he  and  others 
got  to  joking  defendant  about  stealing  Mrs.  Farris's  pigs.  De- 
fendant, who  had  a  horn,  replied  that  he  knew  the  hogs  were 
his,  and  that  his  hogs  would  answer  his  horn  call  by  coming  to 
him.  He  blew  a  blast  on  his  horn,  but  no  hogs  appeared.  De- 
fendant claimed  to  own  the  hogs.  This  was  after  this  prosecu- 
tion was  instituted.    The  State  closed. 

William  Edgin  testified,  for  the  defense,  that  in  July,  1884,  he 
sold  the  defendant  a  black,  white  faced  shoat,  with  some  white 
feet.  That  shoat  would  be  about  fourteen  months  old  at  the  time 
of  this  trial.  Witness  had  seen  the  three  animals  involved  in 
this  prosecution,  and  was  of  the  opinion  that  the  black,  white 
faced  pig  was  the  same  animal  he  sold  defendant  in  July,  1884. 
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Mrs.  Brack,  the  defendant's  mother-in-law,  testified  in  his  be- 
half,  that  she  knew  the  three  hogs  involved  in  this  prosecution. 
Defendant  got  the  black  hog  from  Mr.  Edgin,  and  the  other  two 
from  Job  Jones. 

OUie  Kennedy  testified,  for  the  defense,  that  he  lived  at  the 
McQuerry  place  during  the  summer  of  1884.  He  knew  three 
pigs,  a  black,  bald  faced  animal  and  two  sandy  spotted  animals, 
that  ranged  in  the  McQuerry  bottom.  He  understood  that  de- 
fendant owned  those  animals.  Witness  was  at  defendant's 
house  in  the  spring  of  1884,  and  saw  the  same  pigs  in  the  defend- 
ant's pen.  The  animals  described  frequently  broke  into  the  wit- 
ness's field.  On  one  such  occasion  witness's  children  dogged 
them,  and  the  dogs  tore  off  the  ears  of  the  black  hog. 

William  Crenshaw  testified,  for  the  defense,  that  the  hogs  in 
controversy  were  hogs  which,  ever  since  he  had  known  them, 
had  been  in  the  defendant's  mark,  and  had  been  claimed  by  the 
defendant  as  his  property.  The  marks  of  the  hogs  were  two 
swallowforks  in  the  left  ear,  and  a  crop  and  over  half  crop  in 
the  right  ear.    The  defense  closed. 

The  State  introduced  the  record  of  marks  and  brands  of  Palo 
Pinto  county,  which  showed  the  defendant's  hog  mark  to  be  two 
swallowforks  in  the  left  ear,  and  a  crop  and  under  half  crop  in 
the  right  ear. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
'opinion. 

No  brief  for  the  appellant. 

«7.  H.  Burta,  Assistant  Attorney  General,  for  the  State. 

HuAT,  Judge.  The  defendant  in  this  case  was  tried  and  con- 
victed of  the  theft  of  hogs,  of  value  under  twenty  dollars,  and 
the  property  as  alleged,  of  one  Farris. 

If  this  had  been  a  trial  of  the  right  of  property  between  the 
defendant  and  the  prosecutor,  and  the  evidence  adduced  in  this 
trial  had  been  the  same  as  found  in  the  record  before  us,  and 
there  had  been  a  verdict  in  the  case,  we  would  not  feel  author- 
ized to  disturb  it,  whether  in  favor  of  one  or  of  the  other.  Such 
being  the  state  of  the  evidence,  we  cannot  allow  this  conviction 
to  stand.  (The  Reporters  will  state  the  evidence  in  full.)  The 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
Opinion  delivered  May  19,  1886. 
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[No.  3987.] 

Frank  White  v.  The  State. 

THBFT—CHARaB  OF  THE  CouRT.— See  the  opinion,  in  extenso,  for  a  oharge 
of  the  oonrt  in  a  theft  case,  Tuld  erroneous,  beoaase  it  assumed  both  the 
oarptM  delicti  and  the  inculpation  of  the  accused  as  the  thief. 

Appeal  from  the  District  Court  of  Uvalde.  Tried  below  before 
the  Hon.  A.  W.  Dillard,  Special  Judge. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the 
property  of  L.  Schwartz,  in  Uvalde  county,  Texas,  on  the  twenty - 
second  day  of  March,  1885.  The  penalty  assessed  against  the 
appellant  was  a  term  of  ten  years  in  the  penitentiary. 

L.  Schwartz  was  the  first  witness  for  the  State.  He  testified 
that  he  lived  in  the  town  of  Uvalde,  Uvalde  county,  Texas.  The 
lot  in  the  rear  of  the  witness's  store  was  much  usod  by  country 
people,  when  in  town,  as  a  camping  place.  Witness's  certain 
dun,  yellow,  or  clay  bank  horse  disappeared  from  that  lot  on  the 
night  of  March  22,  1885,  and  the  witness  first  supposed  that 
some  campers  had  left  the  gate  open  over  night,  and  that  the 
horse  had  strayed  off,  going,  perhaps,  to  his  old  range,  two  or 
three  miles  from  town.  Eight  or  ten  days  after  the  horse  disap- 
peared, witness  was  telephoned  from  San  Antonio  by  J.  W.  San- 
som,  who  knew  the  horse.  In  consequence  of  the  telephone 
message  received,  the  witness  went  to  San  Antonio,  and  found 
his  horse  in  the  possession  of  another  party.  The  horse  belonged 
to  the  witness,  and  was  taken  from  him  in  Uvalde  county,  Texas, 
without  his*  knowledge  or  consent.  The  defendant  was  well 
known  in  the  town  of  Uvalde,  and  f&v  some  time  prior  and  up 
to  the  disappearance  of  the  horse,  could  be  seen  almost  daily  in 
that  town.  1  le  and  the  horse  disappeared  from  Uvalde  about  the 
same  time,  since  when,  until  brought  back  under  arrest,  the 
witness  had  not  seen  him. 

Cross-examined,  the  witness  stated  that  he  was  unable  to  say 
positively  who  took  his  horse.  He  could  not  say  that  the  de- 
fendant took  him.  Witness  did  not  look  for  the  horse  when  he 
first  missed  him.  He  supposed  that  the  animal  had  gone  to  his 
range,  and  rested  easy  about  him,  as  he  had  no  occasion  to  use 
him.  Sansom  knew  the  horse  well,  and  had  made  repeated  ef- 
forts to  purchase  him  from  the  witness. 
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Frank  King  was  the  next  witness  for  the  State.  He  testified 
that  about  May  1,  1885,  the  defendant  brought  a  dun  horse  to 
him,  in  San  Antonio,  which  he  proposed  to  sell.  Witness  asked 
the  defendant  where  he  got  the  horse,  and  he  said  that  he  worked 
for  him.  Witness  liked  the  horse,  but  refused  to  buy  him.  J.W. 
Bennett,  of  San  Antonio,  subsequently  bought  the  horse.  Mr. 
Schwartz,  of  Uvalde,  afterwards  claimed,  and  proved  his  title  to 
the  horse. 

J.  W.  Sansom  testified,  for  the  State,  that  in  April  or  May, 
1885,  he  saw  and  recognized  Schwartz's  horse,  in  San  Antonio, 
Texas.  Witness  at  once  telephoned  Schwartz,  who  came  to  San 
Antonio  and  recovered  the  animal  from  J.  W.  Bennett,  in  whose 
possession  he  found  him.  Witness  knew  the  horse  well,  and  had 
often  tried  to  purchase  him  from  Schwartz. 

J.  W.  Bennett  testified,  for  the  State,  that  in  April,  1885,  he 
bought  a  dun  colored  horse  from  the  defendant,  in  San  Antonio, 
Texas,  taking  his  bill  of  rale.  That  bill  of  sale,  when  witness 
last  saw  it,  was  in  the  hands  of  justice  of  the  peace  Adams. 
Adams  has  since  claimed  to  have  lost  it.  Defendant  told  witness 
at  the  time  of  the  purchase  of  the  horse  that  he  traded  for  him 
with  a  San  Antonio  stock  yard  man  named  Turner.  He  claimed 
to  have  owned  the  horse  about  two  months.  Schwartz,  of 
Uvalde,  eventually  claimed  the  horse,  and  established  his  title. 

Cross-examined,  witness  said  that  he  knew  nothing  about  how, 
when,  or  where  defendant  got  the  horse.  He  saw  the  defendant 
for  the  first  time  when  he  bought  the  horse. 

Omitting  the  caption,  the  charge  of  the  trial  court  reads  as 
follows: 

"The  defendant,  Frank  White,  is  charged  with  the  theft  of  a 
horse  belonging  to  and  the  property  of  L.  Schwartz,  m  the  county 
of  Uvalde,  in  the  State  of  Texas,  on  the  twenty-second  day  of 
March,  1885. 

"The  court  charges  you  that  *  theft  is  the  fraudulent  taking 
of  corporeal  personal  property  belonging  to  another,  from  his 
possession,  or  from  the  possession  of  some  person  holding  the 
same  for  him,  without  his  consent,  with  intent  to  deprive  the 
owner  of  the  value  of  the  same,  and  to  appropriate  it  to  the  use 
and  benefit  of  the  person  taking.' 

"The  jury,  before  they  can  find  the  defendant  guilty  as 
charged  in  the  indictment,  must  be  satisfied,  from  the  evidence, 
that  he  committed  the  alleged  theft  in  Uvalde  county,  in  the 
State  of  Texas,  and  that  he  took  the  horse  without  the  consent 
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of  the  owner^  with  intent  to  deprive  the  owner  of  the  value 
of  the  same,  and  to  appropriate  it  to  the  use  and  benefit  of  him, 
the  said  defendant,  Frank  White. 

"The  law  presumes  every  citizen  to  be  innocent  until  his  guilt 
is  established  by  legal  evidence,  and  if  the  jury  should  not  be 
satisfied  of  the  •guilt  of  the  defendant,  beyond  a  reasonable 
doubt,  they  will  give  the  defendant  the  benefit  of  that  doubt, 
and  acquit  him. 

"The  court  charges  you  that,  upon  the  trial  of  any  person 
charged  with  the  theft  of  a  horse,  the  possession  of  such  stolen 
animal  by  the  accused,  without  written  transfer  or  bill  of  sale, 
containing  a  specific  description  of  such  animal,  shall  be  prima 
facie  evidence  against  the  accused  that  such  possession  was  il- 
legal. 

"The  court  charges  you  that,  by  prima  facie  evidence,  is 
meant  that  the  burden  of  proving  that  he  came  into  the  posses- 
sion of  the  horse,  with  the  theft  of  which  he  is  charged,  is  thrown 
upon  the  defendant,  and  that  it  was  incumbent  on  the  defendant 
in  this  case  to  show  that  he  came  into  possession  of  the  horse  in 
a  lawful  way  and  manner. 

"You  have  in  determining  your  verdict,  to  look  and  consider 
all  the  evidence  and  the  circumstances  detailed  by  the  witnesses, 
so  far  as  they  tend  to  throw  light  upon  the  innocence  or  guilt  of 
defendant. 

"  The  court  charges  you  that  the  sale  of  a  stolen  horse  by  a 
thief  is  not  required  to  be  evidenced  by  a  written  bill  of  sale  in 
order  to  his  being  criminally  prosecuted  for  the  theft  of  the 
horse. 

"If  the  jury  should  find  the  defendant  guilty  as  charged  in 
the  indictment,  they  will  assess  the  punishment  at  confinement 
in  the  penitentiary  for  a  period  of  not  less  than  five  nor  more 
than  fifteen  years. 

"The  court  charges  you  that  the  possession  of  a  stolen  animal 
is  prima  facie  evidence  that  the  party  came  into  possession  of 
the  same  illegally,  and  that  you  can  look  to  the  evidence  to  see 
whether  or  not  the  defendant  was  in  possession  of  a  horse  stolen 
from  L.  Schwartz,  in  Uvalde  county,  Texas,  in  March,  1885. 

"You  can  consider,  in  making  up  your  verdict,  whether  the 
explanation  given  by  the  defendant  as  to  the  way  in  which  he 
acquired  possession  of  the  horse  was  reasonable  and  proper,  in 
the  light  of  the  evidence;  and  should  you  consider  such  explana- 
tion reasonable  and  proper,  you  will  acquit  him," 
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The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

No  brief  for  the  appellant  has  reached  the  Reporters. 

/.  H,  BurtSy  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  theft  of  a  horse,  the 
property  of  L.  Schwartz.  The  horse  was  taken  in  Uvalde  county, 
carried  to  San  Antonio,  and  sold  by  defendant  to  J.  W.  Bennett. 
The  State's  case  was  recent  possession,  with  conflicting  explana- 
tions by  defendant,  and  sale  by  him  to  Bennett. 

That  part  of  the  charge  relating  to  a  bill  of  sale  has  been  held 
by  this  court,  in  several  cases,  to  be  erroneous.  The  learned 
judge's  observations  on  a  presumptive  case,  and  the  burden  of 
proof  are  far  from  being  the  law  of  this  State.  Hi^  hoi\or  below 
charged  the  jury  that  ''the  sale  of  a  stolen  horse  by  a  thief  is 
not  required  to  be  evidenced  by  a  bill  of  sale  in  order  to  his 
being  criminally  prosecuted  for  the  theft  of  the  horse."  (Italics 
ours.)  Counsel  for  appellant  insisted  that,  as  the  proof  showed 
that  the  defendant  had  executed  to  Bennett  a  bill  of  sale  to 
the  horse,  that  no  proof  of  a  sale  could  be  made  save  by  the  bill 
of  sale.    The  above  charge  has  reference  to  this  matter. 

Now,  while  the  pi'oposition  assumed  by  the  court  may  be  true, 
yet  the  language  used  was  a  most  fearful  outrage  to  the  rights 
of  defendant.  This  charge  assumes,  first,  that  the  horse  was 
stolen;  second,  that  defendant  was  the  thief,  and  hence  the  case 
was  closed,  and  that,  too,  most  evidently  against  defendant. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  May  19,  1886. 


[No.  3940.  J 
Bud  Garrison  et  al  v.  The  State. 

1.  Variance— Scire  Facias.— The  scire  facias  in  this  case  declared  apon  a 
forfeiture  of  recognizance,  and  the  instrument  relied  upon  by  the  State  in 
proof  was  a  forfeited  bail  bond.  Held  ^thaX  the  variance  between  the 
pleading  and  the  proof  was  fataU 
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3.  Samb— SciRB  Facias  failing  to  set  oat  the  date  of  the  recofipDizanoe  was 
defective,  but  the  defect  was  such  ap,  in  default  of  exception,  will  not  be 
considered  on  appeal. 

Appeal  from  the  District  Court  of  Parker.  Tried  below  be- 
fore the  Hon.  B.  E.  Beckham. 

The  appeal  in  this  case  was  prosecuted  from  a  judgment  on  the 
forfeited  bail  bond  of  Bud  Garrison,  held  under  a  charge  of 
cattle  theft.  The  amount  of  the  bond  and  judgment  was  five 
hundred  dollars. 

Bidwell  &  Kuteman,  for  the  appellants. 

V 

t/.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  scire  facias  case.  The  writ  of  scire 
facias  serves  the  purpose  of  a  citation,  and  petition.  The  State 
by  the  writ  declares  upon  a  forfeited  recognizance.  Upon  the 
trial  the  State  relied  upon  a  forfeited  bond.  In  this  there  was  a 
fatal  variance  in  the  pleading  and  proof. 

Again,  the  citation  fails  to  give  the  date  of  the  recognizance 
(Art.  448..  subdiv.  4,  Code  Crim.  Proc),  but  as  there  was  no  excep- 
tion taken  to  it  on  this  ground,  it  comes  too  late  after  answer  to 
the  merits. 

Because  of  the  variance  between  the  pleadings  and  proof,  the 

judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
Opinion  delivered  May  19.  1886. 


[No.  4042.] 
Jess  L.  Clayton  v.  The  State. 

Carryino  a  PiSTOir— Charoe  of  the  Court  —Article  819  of  the  Penal 
Code  expressly  exempts  peace  officers  from  the  operation  of  Article  818, 
which  denounces  a  penalty  for  carrying  a  pistol.  In  this  case  the  trial 
court  charged,  in  substance,  that  a  deputy  sheriff  of  one  county  could 
carry  a  pistol  Into  another  county  if  he  was  in  discharge  of  official 
duties,  but  not  if  in  pursuit  of  private  business;  and  refused  a  special 
charge  to  the  effect  that,  *'if  the  defendant  was  a  deputy  sheriff  of  any 
county  in  the  State,  he  should  be  acquitted.*^  HeM,  that  the  charge  as 
given  was  erroneous,  and  that  the  refusal  of  the  special  charge  was  error. 
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Appeal  from  the  County  Court  of  Taylor.  Tried  below  before 
the  Hon.  H.  A.  Porter. 

The  conviction  in  this  case  was  for  carrying  a  pistol,  and  the 
penalty  imposed  was  a  fine  of  twenty-five  dollars. 

No  brief  for  the  appellant. 

J.  H,  Burts,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  carrying  a  pistol.  The 
proof  is  clear  that  appellant,  at  the  time  of  carrying  the  pistol, 
was  deputy  sheriff  of  Pease  county.  Upon  this  point  the  court 
charged,  in  effect,  that  if  appellant  was  a  peace  officer,  and  was 
acting  as  such,  under  a  legal  appointment,  and  that  he  was  in 
this  (Taylor)  county,  in  the  discharge  of  his  official  business,  he 
should  be  acquitted;  but  if  in  pursuit  of  his  private  business,  he 
should  be  convicted. 

Counsel  for  appellant  requested  a  charge  to  the  effect  that,  if 
defendant  was  a  deputy  sheriff  of  any  county  of  the  State  while 
carrying  the  pistol,  he  should  be  acquitted. 

We  are  of  the  opinion  that  the  rule  stated  in  the  requested 
charge  is  the  law  of  the  case.  A  deputy  sheriff  is  a  peace 
officer,  and  as  such  is  excepted  from  the  operation  of  Article  318, 
Penal  Code.  This  is  expressly  done  by  Article  319.  The  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  May  19,  1886. 


[No.  3689.] 
Bill  Ledbettbr  v.  The  State. 

1.  Fornication— Case  Approved.— The  acquittal  of  one  defendant  charged 
with  fornication  will  not  operate  per  se  sa  an  acquittal  of  the  paramoar, 
notwithstanding  the  offense  is  one  which  can  be  committed  only  by  two 
persons.  Note  the  approval  of  the  doctrine  announced  in  Alonzo's  case, 
15  Texas  Court  of  Appeals,  878. 
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2.  Same— CHARaE  of  the  Court. — See  the  opinion'  in  extenso  for  a  charge 

of  the  trial  court  Tield  erroneous,  cls  being  upon  the  weight  of  evidence. 

3.  Same— Fact  Case. — See  the  opinion  and  the  statement  of  the  case  for 

evidence  held  insufiSeient  to  support  a  conviction  for  fornication. 

Appeal  from  the  County  Court  of  Shackelford.  Tried  below 
before  the  Hon.  R.  M.  Norman,  County  Judge. 

The  conviction  in  this  case  was  for  fornication,  by  living  to- 
gether and  having  carnal  intercourse,  etc.,  and  the  penalty  im- 
posed on  appellant  was  a  fine  of  fifty  dollars.  Amanda  Aken 
was  joined  in  the  indictment,  and  was  jointly  tried,  but  was 
acquitted. 

Jack  Williams  was  the  first  witness  for  the  State.  He  testi- 
fied that  he  lived  in  Fort  GriflBn,  Texas,  in  which  town  both  of 
the  defendants  lived.  Amanda  Aken,  for  eighteen  months,  oc- 
cupied a  house  on  the  outskirts  of  town.  She  some  times 
washed  witness's  clothes.  Witness,  on  one  occasion,  went  to 
Amanda's  house  about  sun  down,  to  get  his  clothes.  He  found 
the  two  defendants  in  bed  together,  and  remarked  to  them  that 
they  had  got  to  w^r]^  t'^^>  ^arly  Amanda  had  a  blue  eyed  child, 
which  bore  a  striking  resemblance  to  Bill  Ledbetter,  and  which 
child  was  claimed  by  said  Ledbetter  to  be  his.  Witness  once 
took  some  freight,  which  he  thought  was  provisions,  to  Amanda's 
house^  for  defendant  Ledbetter.  He  had  very  often  seen  Led- 
better in  Amanda's  house.  Ledbetter  and  Amanda  once  left 
Fort  Griffin  at  the  same  time.  After  an  absence  of  five  months 
they  came  back,  reaching  Fort  Griffin  about  the  same  time. 
Witness  had  often  seen  them  together  since  their  return. 

Milton  Sutton  testified,  for  the  State,  that  during  the  fall  and 
winter  of  1883-1884,  he  oft*3n  saw  the  defendant  Ledbetter's 
horse  hitched  at  Amanda  Aken's  house. 

Dudley  Armstrong  testified,  for  the  State,  that  during  the  win- 
ter of  1883-1884,  Ledbetter  at  times  got  him  to  take  goods  to 
Amanda's  house.     Ledbetter  and  Amanda  were  both  unmarried. 

E.  Frankel  testified,  for  the  State,  that  Ledbetter  frequently 
bought  provisions  from  him.  He  did  not  know  what  Ledbetter 
did  with  those  provisions.  He  knew  nothing  about  Ledbetter 
and  Amanda  Aken  cohabiting. 

George  Wilhelm  testified,  for  the  State,  that  he  sold  goods  and 
provisions  to  Ledbetter,  but  had  no  idea  what  he  did  with  them. 
Ledbetter  claimed  Amanda's  child  as  his,  and  Amanda  affirmed 
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that  Ledbetter  was  the  father  of  that  and  of  another  child,  now 
dead. 

Motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

i.  W.  Campbell  and  J.  M,  Moore,  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

White,  Phesiding  Judge.  Appellant  Ledbetter  and  one 
Amanda  Aken  were  jointly  indicted  and  jointly  tried  for  forni- 
cation— the  charge,  as  set  forth  in  the  indictment,  being  that  the 
parties  *'  did  then  and  there,  the  said  Bill  Ledbetter,  a  man,  and 
the  said  Amanda  Aken,  a  woman,  both  being  unmarried,  on  the 
fifteenth  day  of  November,  1884,  in  the  county  and  State  afore- 
said, did  unlawfully  live  together  and  have  carnal  intercourse 
with  each  other;  against  the  peace  and  dignity  of  the  State." 
Amanda  Aken  was  acquitted  on  the  trial,  but  Ledbetter  was 
convicted  and  fined  in  the  sum  of  fifty  dollars.  He  complains  of 
this  judgment:  First,  because  the  acquittal  of  Amanda  was 
per  se  an  acquittal  of  the  charge  in  so  far  as  he  also  was  con- 
cerned, the  oflPense  being  a  joint  one.  Second,  that  the  charge 
of  the  court  was  erroneous  and  upon  the  weight  of  evidence; 
and  third,  the  evidence  is  insufficient  to  support  the  conviction. 

The  position  that,  as  the  offense  is  one  that  could  only  be  com- 
mitted by  two  persons,  and  that  therefore  the  acquittal  of  one 
operated  as  an  acquittal  of  both,  was  held  untenable  in  Alonzo 
V.  The  State,  15  Texas  Court  of  Appeals,  378,  the  offense  in  said 
case  being  the  kindred  crime  of  adultery— rthe  princfiple  being  the 
same  in  both  cases.  In  North  Carc^ina  a  contrary  doctrine  is 
held,  but  the  North  Carolina  cases  are  rqyiewed  in  Aionzo's  case, 
and  the  doctrine  announced  by  them  repudiated.  (See  also  Mer- 
cer V.  The  State,  17  Texas  Ct.  App.,  452.) 

As  to  appellant's  second  ground  of  complaint,  we  reproduce 
the  charge  in  full,  after  stating  the  style  of  the  case,  as  fol- 
lows: 

**The  defendant  being  charged  of  fornication:  First,  you  are 
charged  that  the  statute  laws  includes  fornication  with  adultery, 
the  difference  is  carnal  action  between  married  parties,  either 
party  charged  is  adultery.  Fornication  is  carnal  action  between 
parties  that  are  unmarried. 
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"  2.  You  are  charged  the  law  does  not  contemplate  that  it  is 
necessary  for  testimony  stating  the  seeing  of  the  act  of  forni- 
cation. 

'*  3.  You  are  charged  if  the  testimony  or  evidence  are  by  cir- 
cumstances as  would  lead  you  to  believe  the  defendants  commit- 
ted fornication,  you  will  find  defendants  guilty. 

"  4.  You  are  charged  to  consider  from  evidence  the  limitation 
that  would  bar  the  prosecution  in  this  case,  two  years  anterior 
to  November  11,  1885. 

'*  0.  You  are  charged  that  a  confession  is  of  the  most  weighty 
nature  in  law. 

"  6.  You  are  charged  to  give  the  defendants  the  benefit  of 
reasonable  doubt,  and  they  are  presumed  innocent  until  found 
guilty  by  law  and  evidence.  The  punishment  for  fornication  is 
fine,  is  not  less  than  fifty  dollars  nor  more  than  five  hundred  dol- 
lars. 

(Signed)  '*  R.  M.  Norman, 

"County  Judge,  Shackelford  county,  Texas." 

It  appears  to  us  that  this  charge  is  obnoxious  to  the  objections 
urged  to  it  by  appellant. 

With  regard  to  the  question  of  the  sufficiency  of  the  evidence 
to  sustain  the  conviction,  we  are  of  opinion  that  this  objection  is 
also  well  taken.  It  will  be  noted  that  the  indictment  charges 
that  the  parties  did  unlawfully  live  together.  They  are  not 
charged  with  habitual  carnal  intercourse,  without  living  to- 
gether; which  is  the  other  alternative  mode  of  committing  the 
offense  under  the  statute.  (Penal  Code,  Art.  337;  Powell  v.  The 
State,  12  Texas  Ct.  App.,  238.) 

Now,  whilst  the  evidence  shows  that  the  parties  were  seen  in 
bed  together  on  one  occasion — that  the  woman  had  a  child  which 
defendant  admitted  was  his — that  he  frequently  sent  provisions 
and  goods  to  the  house  of  the  woman,  and  that  his  horse  was 
frequently  seen  tied  near  her  house — still  the  evidence  does  not 
show  that  the  parties  lived  together,  which  was  the  charge 
against  them.  Had  the  parties  been  charged  with  habitual  car- 
nal intercourse,  the  evidence  would  have  tended  much  more 
strongly  to  have  supported  the  charge.  (Swancoat  v.  The  State, 
4  Texas  Cfc.  App.,  104;  Parks  v.  The  State,  4  Texas  Ct.  App.,  134; 
Morrill  v.  The  State,  5  Texas  Ct.  App.,  447;  Collum  v.  The  State, 
10  Texas  Ct.  App.,  708.) 
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Because  the  charge  of  the  court  was  erroneous,  and  because 
the  evidence  does  not  sustain  the  allegations  in  the  indictment, 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  May  19,  1886. 


[No.  4041,] 
Thomas  Kinney  v.  The  State. 

1.  Butcher's  Report— Indictment.— Article*  756  of  the  Penal  Code  pro- 
vides as  follows:  **  If  any  person  engaged  in  the  slaughter  and  sale  of 
animals  for  mcurket  in  any  county,  city,  town,  or  village  in  this  State, 
shall  fail  to  report  to  the  cominissiouers'  court  of  the  county  in  which  he 
transacts  such  business,  at  each  regular  term  thereof,  the  number,  age. 
sex,  marks,  and  brands  of  every  animal  slaughtered  by  him  since  the  la«t 
term  of  said  court,  accompanied  with  a  bill  of  sale  or  written  conveyance 
to  him  of  every  animal  slaughtered,  save  such  as  were  raised  by  himself, 
which  shall  be  specified,  he  shall  be  puoinhed  by  fine  not  less  than  fifty 
nor  more  than  three  hundred  dollars."  Held  that,  under  the  statute,  a 
butcher  is  required  to  make  report  of  all  animals  slaughtered  by  hiui, 
those  raised  by  him  to  be  specified  in  the  said  report,  and  those  purchased 
by  him  to  be  verified  by  bill  of  sale  or  written  conveyance.  Charging 
only  that  the  defendant  failed  to  make  report  of  *^aU  animals  purchased 
and  slaughtered  by  him^^''  the  indictment  is  insufficient  to  charge  the 
offense  denounced  by  the  said  statute. 

a.  Same. — The  indictment  is  otherwise  defective  in  that,  in  one  place  it  de- 
nominates the  defendant  one  '*  Kinney,'^  and  in  another  place  one 
"  McKlnney." 

Appeal  from  the  County  Court  of  Mason.  Tried  below  before 
the  Hon.  G.  L.  D.  Adams,  County  Judge. 

The  conviction  was  for  failing,  as  a  butcher,  to  make  report  of 
animals  slaughtered.  The  penalty  imposed  by  the  verdict  was 
a  fine  of  fifty  dollars. 

No  brief  for  appellant. 

J.  H,  BurtSy  Assistant  Attorney  General,  for  the  State. 
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White,  Presiding  Judge.  Article  756  of  the  Penal  Code  pro- 
vides that  "  if  any  person  engaged  in  the  slaughter  and  sale  of 
animals  for  market  in  any  county,  city,  town,  or  village  in  this 
State,  shall  fail  to  report  to  the  commissioners'  court  of  the 
county  In  which  he  transacts  such  business,  at  each  regular 
term  thereof,  the  number,  age,  sex,  marks,  and  brands  of  every 
animal  slaughtered  by  him,  since  the  last  term  of  said  court,  ac- 
companied with  a  bill  of  sale  or  written  conveyance  to  him  of 
every  animal  slaughtered,  save  such  as  were  raised  by  himself, 
which  shall  be  specified,  he  shall  be  punished  by  fine  not  less  than 
fifty  nor  more  than  three  hundred  dollars."  Under  this  statute  the 
butcher  is  required  to  make  report  of  all  animals  slaughtered, 
whether  purchased  or  raised  by  himself, — the  difference  being, 
with  regard  to  the  mode  of  the  acquisition  of  the  animals,  that, 
when  purchased,  the  report  should  be  accompanied  with  the  bill  of 
sale  or  written  conveyance  of  the  same,  but  when  raised  by  him, 
then  that  fact  should  be  specified  in  the  said  report. 

In  the  case  before  us  the  indictment  only  charges  that  the  de- 
fendant failed  to  make  report  "o/  all  animals  purchased  and 
slaughtered  by  him.^*  This  does  not  state  the  offense  denounced 
by  the  statute,  or,  rather,  the  offense  is  only  partially  stated. 
(Willson's  Crim.  Forms,  480,  p.  209.) 

Another  defect  which  we  notice  in  the  indictment  is  that  in 
one  part  of  said  instrument  the  defendant's  name  is  stated  as 
Kinney  and  in  another  portion  he  is  called  McKinney.  The  in- 
dictment as  shown  in  the  record  is  fatally  defective,  and  the 
judgment  is  therefore  reversed  and  the  prosecution  dismissed. 

Reversed  and  dismissed. 

Opinion  delivered  May  19,  1886. 


[No.  3903.  J 
Robert  Jones  v.  The  State.  1 2i~m 

I  86    118 

1.  AssAUiiT  TO  Murder— Indictment.— If  an  indictment  omits  a  material 
word,  although  it  be  bat  a  preposition  or  a  helping  verb,  the  court  will 
not,  from  a  knowledge  of  the  language,  supply  the  missing  word  so  as  to 
supply  the  probable  intention  of  the  grand  jury.  The  charging  part  of 
the  indictment  in  this  case  reads  as  follows:    *    •    •    *    "Adam  Carpen- 
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ter  and  R.  Jones,  on  the  tenth  day  of  May,  1884,  did  then  and  there  un- 
lawfully, and  with  malice  aforethought,  make  an  assault  in,  and  upon 
the  person  of  John  Lon^?,  with  intent  him  the  said  Long  then  and  there 
kill  and  murder,^  etc.  Held,  that  the  omission  of  the  preposition  *'to^^ 
before  the  words  ''kill  and  murder"  was  fatal  to  the  suifieiency  of  the 
indictment. 
2.  Sabia— Indictmbnt  sufficient  to  charge  an  assault  with  intent  to  murder 
will  support  a  conviction  for  an  aggravat-ed  or  a  simple  assault. 

Appeal  from  the  District  Court  of  Parker.  Tried  below  be- 
fore the  Hon.  R.  E.  Beckham. 

The  indictment  sought  to  charge  the  appellant  and  Adam  Car- 
penter with  an  assault  to  murder  one  John  Long,  in  Parker 
county,  Texas,  on  the  tenth  day  of  May,  1884.  The  appellant 
being  alone  upon  trial  was  convicted  of  an  aggravated  assault, 
and  his  punishment  was  assessed  at  a  fine  of  twenty -five  dollars, 
and  thirty  days  confinement  in  the  county  jail. 

/.  N.  Roach  and  McCall  &  McCall^  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General  for  the  State. 

White,  Presiding  Judge.  Omitting  formal  parts,  the  indict- 
ment in  this  case  charges  that  ''Adam  Carpenter  and  R.  Jones, 
on  the  tenth  day  of  May,  1884,  did  then  and  there,  unlawfully 
and  with  malice  aforethought,  make  an  assault  in  and  upon  the 
person  of  John  Long,  with  intent  him  the  said  John  Long  then 
and  there  kill  and  murder;  contrary  to  the  form  of  the  statute 
in  such  cases  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  State."  A  severance  was  had  at  the  trial  by  defend- 
ants, and  appellant,  Jones,  was  convicted  of  an  aggravated 
assault  and  battery. 

A  motion  in  arrest  of  judgment  was  made  upon  the  ground,  inter 
alia,  that  said  indictment  did  not  charge  an  assault  with  intent  to 
murder, — the  preposition  "to"  being  omitted  and  left  out  entirely 
before  the  words  '*kill  and  murder;"  and  that,  consequently,  no 
offense  what  so  ever  was  charged  in  said  pretended  indictment.  It 
is  manifest  that  the  omitted  preposition  *' to  "is  essential  to  the  cer- 
tainty necessary  in  the  description  of  the  oflfense.  "It  can  not 
be  supplied  by  intendment,  and  of  consequence  the  omission 
must  be  fatal  to  the  indictment."  (State  v.  Huston,  12  Texas, 
245.) 
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In  The  State  v.  Daugherty,  30  Texas,  360,  it  was  held  that, 
*' where  an  indictment  omits  a  material  word,  although  it  be  but 
a  preposition  or  a  helping  verb,  the  court  will  not,  from  a  knowl- 
edge of  the  language,  supply  the  missing  word  so  as  to  supply 
the  probable  intention  of  the  grand  jury."  Omission  of  the 
word  "did"  will  vitiate  an  indictment.  (Edmundson  v.  The 
State,  4J  Texas,  496;  Moore  v.  The  State,  7  Texas  Ct.  App.,  42; 
Walker  v.  The  State,  9  Texas  Ct.  App.,  177.) 

The  indictment  being  fatally  defective,  in  so  far  as  it  attempts 
to  charge  an  assault  with  intent  to  murder,  it  is  also,  as  framed, 
insufficient  to  charge  an  aggravated  or  simple  assault, — no  means 
as  used  nor  circumstance  of  aggravation  being  therein  alleged. 
Had  the  indictment  been  good  for  an  assault  with  intent  to  mur- 
der, then,  indeed,  a  defendant  might  under  it  have  been  convicted 
of  the  lesser  grades  of  aggravated  or  simple  assault,  because  our 
statute  expressly  provides  that  "an  assault  with  intent  to  commit 
any  felony  includes  all  assaults  of  an  inferior  degree."  (Code 
Crim.  Proc,  Art.  714,  subdiv.  2.)  It  has  always  been  the  rule  in 
this  State  that  a  defendant  might  be  convicted  of  a  common  or 
aggravated  assault  on  an  indictment  for  an  assault  with  intent 
to  commit  murder.  (Qivens  v.  The  State,  6  Texas,  344;  Garden- 
heir  V.  The  State,  id.,  348;  Johnson  v.  The  State,  17  Texas,  515; 
Bittick  V.  The  State,  40  Texas,  117;  Peterson  v.  The  State,  12 
Texas  Ct.  App.,  650;  Davis  v.  The  State,  20  Texas  Ct.  App.,  302.) 

Because  the  indictment  is  fatally  defective  in  charging  any 

offense,  the  judgment  should  have  been  arrested.    Wherefore  it 

is  reversed,  and  the  prosecution  under  said  pretended  indictment 

'is  dismissed. 

Reversed  and  dismissed. 
Opinion  delivered  May  19,  1886. 


[No.  3679.] 
John  Nelson  v.  The  State. 

Practick— Appeal— Judgment  Nunc  Pro  Tunc  entered  in  a  iustioe's 
court,  at  a  term  subseqaent  to  the  trial »  will  support  an  appeal  to  the 
county  court,  wherefore  the  latter  court  erred  in  dismissing  an  appeal 
from  a  justice^s  court  because  no  notice  of  appeal  was  given  in  the  jus- 
tice's court  at  the  trial,  and  prior  to  the  rendition  of  a  valid  final  judg- 
ment in  the  ease. 
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Appeal  from  the  County  Court  of  Llano.  Tried  below  before 
the  Hon.  J.  C.  Oatman,  County  Judge. 

The  conviction  in  this  case  was  for  selling  beer  on  Sunday,  The 
penalty  assessed  against  the  appellant  was  a  fine  of  twenty -five 
dollars.    The  opinion  discloses  the  case. 

No  brief  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Prosecution  was  instituted  against 
appellant  by  complaint  in  a  justice's  court,  for  selling  beer  on 
Sunday.  Being  convicted,  he  appealed  to  the  district  court, 
where  his  appeal  was  dismissed  for  want  of  a  final  judgment  in 
the  justice's  court.  On  motion  of  the  county  attorney  a  judg- 
ment final  was  entered  nunc  pro  tunc  in  the  justice's  court,  and 
appellant  again  appealed  from  the  last  judgment  to  the  county 
court,  which  latter  court  had  in  the  mean  time,  it  seems,  acquired 
jurisdiction  of  the  case.  In  the  county  court  a  motion  to  dismiss 
the  appeal  was  sustained  upon  the  fourth  ground,  we  take  it,  as 
set  out  in  the  motion,  viz:  *'  Because  no  notice  of  this  appeal  was 
given  at  the  time  and  during  the  term  this  cause  was  tried  in 
the  justice's  court." 

Appellant  had,  it  seems,  never  appealed  from  a  valid  final 
judgment.  When  a  valid  final  judgment  was  rendered  in  the 
justice's  court  against  him,  no  matter  whether  at  the  same  term 
when  the  trial  was  had  or  not,  he  had  a  right  to  appeal  from  that' 
judgment.  This  he  did  on  July  18,  1885,  when  the  final  judg- 
ment nunc  pro  tunc  was  rendered  by  the  justice,  by  giving  notice 
of  appeal  and  filing  his  appeal  bond  in  the  justice's  court  on  said 
day. 

It  was  error  to  dismiss  the  appeal,  and  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  May  19,  1886. 
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V.  G.  James  v.  The  State. 

1.  *'  Local  Option  '•  Law—Terms  Defined.—'*  Medicated  bitters  prodacing 

intoxication*'  are  ^'  intoxicating  liqaors "  within  the  Irgal  meaning  of 
that  term. 

2.  Same— Evidence.— To  the  introduction  in  evidence,  by  the  State,  of  a 

copy  of  the  order  of  the  commissioners'  court,  declaring  the  result  of  the 
election  under  the  local  option  law,  the  defense  objected,  first,  that  the 
order  made  the  sale  of  medicated  bitters,  producing  intoxication,  a  vio- 
lation of  law;  second,  that  the  said  court  had  no  jurisdiction  to  declare 
the  prohibition  of  the  sale  of  medicated  bitters  producing  intoxication; 
and,  third,  that  the  order  was  void,  because  not  in  the  words  and  form 
prescribed  by  Article  8388  of  the  Revised  Statutes.  Held^  that  tha  objec- 
tions were  not  well  taken,  and  that  the  order  (for  which  see  the  statement 
of  the  ease)  was  sufficient. 

3.  Same. — Objection  that  the  election  was  void,  because  the  officers  to  hold 

the  same  were  not  appointed  at  the  time  the  election  was  ordered,  will 
not  prevail;  the  record  showing  that  the  officers  were  duly  appointed 
before  the  election,  the  presumption  obtains  that  those  officers  held  the 
election. 
4  Practice— Continuance.— The  action  of  the  trial  court  in  overruling  an 
application  for  a  continuance  will  not  be  revised  in  the  absence  of  a  bill 
of  exceptions  duly  reserved  thereto. 

On  Motion  For  REHSARiNa. 

5.  Same. — The  doctrine  that  the  court  will  presume,  in  the  absence  of  proof 
to  the  contrary,  that  the  clerk  of  the  court  has  fully  discharged  a  duty 
imposed  upon  him  by  law,  can  not  be  extended  to  a  private  citizen,  who 
is  under  no  legal  obligation  to  perform  the  duty  imposed  upon  the  clerk. 
See  the  opinion  on  motion  for  rehearing  for  a  resume  of  evidence  held 
insufficient  to  support  a  conviction  for  violating  the  **  local  option  '*  law, 
in  as  much  as  It  fails  to  show  a  legal  posting  of  the  requisite  number  of 
copies  of  the  order  of  election. 

Appeal  from  the  County  Court  of  Lamar.  Tried  below  before 
the  Hon.  M.  J.  Hathaway,  County  Judge. 

The  conviction  in  this  case  was  for  the  violation  of  the  local 
option  law,  and  the  penalty  assessed  against  the  appellant  was 
a  fine  of  two  hundred  dollars. 

The  order  of  the  commissioners'  court  referred  to  in  the  second 
head  note  of  this  report,  reads  as  follows: 
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"  Commissioners'  Court,  September  19,  A.  D.  1883. 

"On  this  day  the  commissioners'  court  of  Lamar  county, 
Texas,  met  in  special  session,  for  the  purpose  of  opening  the 
polls  and  counting  the  votes  of  an  election  duly  and  legally  held 
at  the  several  election  precincts  in  justice  precinct  No.  2,  in 
Lamar  county,  Texas,  on  the  eighth  day  of  September,  A.  D. 
1883,  in  accordance  with  an  order  of  this  court  for  an  election  to 
be  held  at  the  regular  voting  places  within  the  said  precinct,  in 
said  county,  to  determine  whether  or  not  the  sale  of  intoxicating 
liquors  or  medicated  bitters  producing  intoxication,  shall  be  pro- 
hibited in  the  said  justice  precinct  No.  2,  in  the  said  Lamar 
county,  Texas,  said  order  made  and  entered  on  the  minutes  of 
the  said  commissioners'  court,  on  the  thirteenth  (13)  day  of  Au- 
gust, 1883,  as  required  by  law.  And  the  court  having  opened 
the  polls,  a8  shown  by  the  returns  of  said  election,  and  fully 
counted  the  votes  cast  at  the  same,  as  shown  by  said  returns, 
and,  it  appearing  to  the  court  after  such  count,  fully  and  fairly 
made,  and  the  result  fully  ascertained  at  the  said  election  so 
held,  as  aforesaid,  that  there  were  cast  "For  Prohibition,"  two 
hundred  and  sixteen  (216)  votes,  and  "Against  Prohibition," 
ninety  four  (94)  votes,  and  that  the  majorities  of  the  only  and 
legally  qualified  voters  of  said  justice's  precinct  No.  2,  in  said 
county,  voting  at  the  said  election  did  vote  "For  Prohibition:" 

"Now,  therefore,  it  is  hereby  by  the  commissioners'  court  of 
Lamar  county,  Texas,  pursuant  to  Article  3233,  of  Title  LXIII 
of  the  Revised  Statutes  of  the  State  of  Texas,  by  this  order  de- 
clared that  a  majority  of  the  votes  cast  at  said  election  so  held, 
as  aforesaid,  were  "For  Prohibition,"  and  that  the  said  election 
hath  resulted  in  favor  of  the  prohibition  of  the  sale  of  intoxi- 
cating liquors  and  medicated  bitters  producing  intoxication 
within  the  limits  of  the  said  justice  precinct  number  two  (2),  in 
Lamar  county,.  Texas,  except  as  provided  by  law. 

"It  is  therefore  now  hereby  further  ordered,  published,  and  de- 
creed, that  the  sale  of  intoxicating  liquors  and  medicated  bitters 
producing  intoxication,  except  wines  for  sacramental  purposes, 
and  alcoholic  stimulants  in  case  of  actual  sickness,  as  prescribed 
by  law,  within  the  limits  of  justice's  precinct  number  two  (2),  in 
Lamar  county,  in  the  State  of  Texas,  be,  and  the  same  is  hereby 
absolutely  prohibited  until  such  time  as  the  qualified  voters  of 
said  justice's  precinct  number  two  (2),  in  said  county  of  Lamar, 
may,  at  a  legal  election,  held  for  that  purpose,  by  a  majority 
vote  determine  otherwise. 
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"And  it  further  appearing  to  the  court,  from  the  proof  adduced, 
that  the  Paris  North  Texan,  a  newspaper  published  within  the 
said  county  of  Lamar,  has  the  largest  circulation  in  said  Lamar 
county,  Texas,  it  is  therefore  ordered  by  the  court  that  this  order 
of  this  court  be  published  in  the  said  Paris  North  Texan,  a  news 
paper  published  in  said  county,  for  four  successive  weeks." 

Hodges  &  Allen  and  D.  K.  Fooshee,  for  thie  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  violating  the  local  op- 
tion law. 

The  petition  prays  for  an  election  to  determine  whether  or  not 
the  sale  of  intoxicating  liquors  and  medicated  bitters  producing 
intoxication  shall  be  prohibited.  It  is  urged  by  counsel  for  ap- 
pellant that,  under  the  Constitution  of  this  State,  no  election  can 
be  had  except  to  determine  whether  or  not  the  sale  of  intoxicat- 
ing liquors  should  be  prohibited. 

Evidently  to  our  minds,  medicated  bitters  producing  intoxica- 
tion are  intoxicating  liquors  within  the  meaning  of  the  Consti- 
tution. If  we  held  otherwise,  these  local  option  districts  would 
be  flooded  with  intoxicating  liquors  containing  some  stuff  called 
medicine. 

Over  the  objection  of  appellant,  the  State  introduced  in  evi- 
dence a  copy  of  the  order  of  the  commissioners'  court  determin- 
ing the  result  of  the  election,  and  prohibiting  the  sale  of  liquor 
in  said  precinct,  etc.  It  appears  from  the  bill  of  exceptions  that 
the  objections  urged  were,  first,  that  said  order  makes  the  sale 
of  medicated  bitters  producing  intoxication  a  violation  of  the 
law.  Second,  because  the  court  had  no  jurisdiction  to  declare 
the  prohibition  of  medicated  bitters  producing  intoxication,  etc. 
Third,  because  said  order  is  not  in  the  words  and  form  as  is  re- 
quired by  Article  3233,  Revised  Statutes. 

These  are  the  only  objections  relied  upon  by  the  appellant  in 
his  bill  of  exceptions.  The  first  two  have  been  considered  above. 
The  third  is  not  well  taken,  because,  if  not  in  the  "words"  and 
form,  as  is  required  by  the  statute,  it  certainly  contains  all  the 
essential  requisites,  and  is  more  nearly  in  compliance  with  the 
statute  than  any  we  have  examined. 

Appellant  insists  that  the  election  was  void  because  the  proper 
officers  were  not  appointed  to  hold  said  election  at  the  time  the 
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order  for  the  election  was  made.  This  is  true,  but  the  proper 
ofiScers  were  appointed  to  bold  said  election  at  the  February 
term  of  the  commissioners'  court.  This  was  amply  sufficient. 
Proper  officers  being  appointed  before  the  election,  we  will  pre- 
sume that  they  held  said  election. 

The  judgment  in  this  case  was  rendered  on  the  twenty-ninth 
of  December,  1885.  On  the  same  day  a  motion  for  continuance 
was  filed,  presented,  and  overruled,  but  to  the  judgment  of  the 
court  overruling  said  motion  there  was  no  bill  of  exceptions 
reserved;  hence,  the  order  of  the  court  upon  it  will  not  be  re- 
vised. 

We  have  found  no  reversible  error  in  the  judgment,  and  it  is 
affirmed. 

Affirmed. 

Opinion  delivered  April  22,  1886. 

[Appellant  moved  for  a  rehearing,  and  at  a  subsequent  day  of 
the  term  his  motion  was  sustained,  the  affirmance  set  aside,  and 
the  judgment  reversed,  for  the  reasons  stated  in  the  following 
opinion.] 

On  Motion  for  Rehbaeing. 

Hurt,  Judge.  It  has  been  repeatedly  decided  by  this  court 
that  to  authorize  a  conviction  for  a  violation  of  the  local  option 
law,  it  must  appear  that  the  requisite  number  of  notices  of  the 
election  were  posted,  as  the  law  requires,  in  the  district  to  be 
affected.  (Ex  parte  Kramer,  19  Ct.  App.,  123;  Smith  v.  State, 
Id.,  444.) 

In  this  case,  from  the  evidence,  it  might  be  inferred  that  six 
notices  were  issued  by  the  clerk,  though  the  evidence  of  the  clerk 
is  to  the  effect  that  only  five  were  issued.  One  of  these  was 
posted  at  the  court  house  door,  which  was  not  in  the  district  to 
be  affected  by  the  election.  One  other  notice  was  handed  to  a 
citizen  who  resided  in  the  district,  with  instructions  to  post  the 
same.  *"  He  did  not  do  this  himself,  but  testified  in  the  case  that 
he  gave  it  to  his  son  to  be  posted.  There  is  nothing  beyond  this 
to  show  that  this  notice  was  posted.  Now,  giving  to  the  evi- 
dence its  utmost  effect  for  the  State,  it  shows  that  only  five  were 
sent  out  to  be  posted  in  the  district,  one  having  been  put  up  at 
the  court  house.  Under  the  rule  announced  at  a  former  day  the 
presumption  which  obtains,  that  a  clerk  will  do,  and  has  done 
)iis  official  duty,  can  not  be  extended  to  a  private  person,  who  is 
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under  no  legal  obligation  to  perform  the  duty,  or  task,  imposed 
upon  him. 

We  are  of  the  opinion  that  the  conviction  is  not  warranted 
by  the  evidence.  The  motion  for  rehearing  is  granted,  and  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  May  22,  1886. 


[No.  3690.] 
Eate  Gamel  v.  The  State^ 

1.  DisoRBBRLY  HousB— CHARGE  OF  THE  CouRT.— See  the  statement  of  the 
ease  for  a  charge  of  the  court  in  a  trial  for  keeping  a  disorderly  house, 
luld^  insufficient.  Note  Also,  special  requested  instructions  Tield  correct, 
and,  therefore,  to  have  been  erroneously  refused. 

3.  Same.— Evidence  of  the  common  reputation  of  the  character  of  the  per- 
son accused  as  a  prostitute,  or  a  person  devoid  of  chastity,  is  not  admiss- 
ible for  the  State,  in  a  prosecution  for  keeping  a  disorderly  house. 

Appeal  from  the  County  Court  of  Shackelford.  Tried  below 
before  the  Hon.  R.  M.  Norman,  County  Judge. 

The  appellant  in  this  case  was  convicted  for  keeping  a  disor- 
derly house,'  and  her  punishment  was  assessed  at  a  fine  of  one 
hundred  dollars. 

The  substance  of  the  testimony  of  the  several  witnesses  was, 
that  the  defendant  was  the  proprietress  of  a  house  in  Fort  Grif- 
fin, Shackelford  county,  Texas,  that  sustained  the  reputation  of 
being  a  common  resort  for  prostitutes  and  vagabonds;  that  she 
boarded  women  who  were  reputed  to  be  common  prostitutes,  and 
that  her  reputation  for  chastity  was  bad. 

The  charge  of  the  court  referred  to  in  the  first  head  note  of 
this  report,  read  as  follows  :  ' 

**1.  You  are  charged  that  a  disorderly  house  is  one  kept  for 
the  purpose  of  public  prostitution,  or  as  a  common  resort  for 
prostitutes  and  vagabonds. 

**2.  You  are  charged  that  a  disorderly  house  can  be  proven 
by  circunoLstantial  evidence,  and  if,  by  the  evidence,  you  find 
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that  the  defendant  was,  or  is  proprietor  of  said  house,  and  used 
for  purposes  stated  in  indictment,  you  will  find  guilty. 

"3.  You  are  charged  that  defendant  is  presumed  innocent 
until  otherwise  proven.  If  by  the  law  and  evidence  you  find  the 
defendant  guiUy,  the  punishment  is  fine  of  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars.  Otherwise  you 
will  acquit." 

The  special  instructions  referred  to  in  the  first  head  note  of 
this  report,  read  as  follows: 

"  1.  The  jury  are  the  exclusive  judges  of  the  credibility  of  the 
witnesses  and  the  weight  of  the  evidence,  and  the  defendant  is 
presumed  to  be  innocent  until  her  guilt  is  established  by  legal 
and  competent  evidence,  to  the  satisfaction  of  the  jury  beyond 
a  reasonable  doubt;  and  that,  after  considering  all  of  the  evi- 
dence in  the  case7  if  the  jury  shall  have  a  reasonable  doubt  as  to 
the  guilt  of  the  defendant,  they  will  acquit. 

"  2.  That  before  defendant  could  be  convicted  upon  circum- 
stantial evidence  alone,  the  circumstances  relied  on  by  the  State 
to  sustain  the  conviction  must  be  such  as  would  lead  the  mind  to 
no  other  conclusion  but  defendant's  guilt,  and  exclude  every 
other  hypothesis  except  defendant's  guilt. 

"3.  That  the  burden  of  proof  rests  on  the  State  to  show  de- 
fendant's guilt  beyond  a  reasonable  doubt;  and,  before  the  jury 
can  convict,  the  evidence  must  show  that  the  defendant  kept 
the  house,  as  alleged,  prior  to  November  11,  1885,  and  not  more 
than  two  years  anterior  thereto." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

J.  M.  Moore  and  L.  W.  Campbell^  for  the  appellant. 

J.  H.  BurtSy  A^ssistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  This  is  an  appeal  from  a  judgment 
of  conviction  for  keeping  a  disorderly  house. 

The  charge  of  the  court  was  excepted  to,  and  additional  special 
instructions  which  were  requested  for  defendant  were  refused. 
The  charge  was  insufficient  as  a  whole,  and  erroneous  in  some 
particulars,  and  all  of  the  defendant's  special  instructions  should 
have  been  given. 

As  shown  by  the  defendant's  second  bill  of  exceptions,  the 
prosecution   was  allowed  to  prove,  over  objection,  the  defend- 
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ant's  general  reputation  for  want  of  chastity.  In  Allen  v.  The 
State,  15  Texas  Court  of  Appeals,  320,  it  is  said:  "The  bad 
character  of  the  prisoner  is  entirely  immaterial  in  the  first  in- 
stance in  determining  whether  he  was  the  keeper  of  the  house;" 
and  it  was  held  that  a  defendant  could  not  be  held  liable  as  the 
keeper  of  a  disorderly  house,  by  evidence  of  common  reputation 
as  to  his  character.  The  indictment  is  for  keeping  a  disorderly 
house — not  the  keeper's  character  for  being  a  common  prostitute, 
or  having  a  reputation  for  want  of  chastity.  Such  evidence  was 
not  admissible,  because  it  did  not  tend  to  prove  the  issue  to  be 
tried,     (Burton  v.  The  State,  16  Texas  Ct.  App.,  156.) 

Reversed  and  remanded. 
Opinion  delivered  May  22,  1886. 


[No.  3997.] 
W.  R.  Baker  et  al.  v.  The  State. 

1.  SciRB  Facias-*Praoticb--Evidsncb.— The  defense  in  a  scire  facias  pro- 

ceeding upon  a  forfeited  bail  bond  pleaded  the  general  denial,  and  that 
the  principal  failed  to  appear  in  court  because  of  sickness.  The  bail  bond 
was  not  introduced  in  evidence  by  the  State,  and  the  trial  judge  held,  in 
his  conclusions  of  law,  that  the  only  issue  in  the  case  was  the  sickness  of 
the  principal  at  the  appearance  term,  and  that  the  bond  was  not  neces- 
sary evidence  in  the  case.  Held,  error.  The  effect  of  the  general  denial 
was  to  traverse  every  allegation  contained  in  the  scire  facias,  including 
the  execution  of  the  bond,  and  the  bond  was  indispensable  evidence  to 
authorize  a  judgment  for  the  State. 

2.  Samb— Intbrprbtation  of  thb  Codbs.— Article  456  of  the  Code  of  Crim- 

inal Procedure  can  not  be  construed  to  limit  the  appearance  of  the  prin- 
cipal before  final  judgment  to  a  voluntary  appearance.  His  appearance 
before  entry  of  final  judgment,  whether  voluntary  or  involuntary,  re- 
quires the  court  to  set  aside  the  forfeiture  of  his  bail  bond,  provide«l  he 
shows  good  cause  why  he  did  not  appear  in  court  as  stipulated  in  the 
bond.  The  trial  court,  therefore,  erred  in  holding  that,  as  the  principaPs 
appearance  was  compulsory,  bis  defense  of  sickness  could  not  avail  him. 

Appeal  from  the  District  Court  of  Uvalde.    Tried  below  be- 
fore A.  W.  Dillard,  Esq.,  Special  Judge. 

The  appeal  in  this  case  was  prosecuted  from  judgment  final  on 
the  forfeiture  of  the  bail  bond  of  A.  de  Gaultie,  held  under  a 
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charge  of  swindling.    The  amount  of  the  bond  and  judgment 
was  twelve  hundred  dollars. 

The  statement  of  facts  recites  that  the  State  offered  no  evi- 
dence. The  defense  proved,  by  the  clerk  of  the  court,  that  the 
March  term,  1885,  of  the  district  court  of  Uvalde  county  began 
on  the  sixteenth  day  of  March,  1885,  and  that  the  criminal  docket 
was  taken  up  on  the  nineteenth  day  of  the  said  month;  that  the 
town  of  Uvalde  was  about  three  hundred  miles  from  the  city  of 
Houston,  Texas,  and  that  A.  de  Gaultie  appeared,  under  arrest, 
at  the  September  term  of  the  said  court,  before  final  judgment 
was  rendered  against  him,  and  stood  his  trial  for  the  offense  de- 
scribed in  the  bail  bond.  By  his  son  and  his  wife,  and  by  one  of 
the  sureties  on  the  bond,  the  defense  proved  that  A.  de  Gaultie, 
the  principal  in  the  bond,  was  taken  sick  with  rheumatism,  in 
the  city  of  Houston,  Texas,  on  the  thirteenth  day  of  March, 
1885,  and  was  confined  to  his  bed  until  about  April,  1,  1885. 

No  brief  for  the  appellant  has  reached  the  Reporters. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  scire  facias  case.  As  has  been  re- 
peatedly held,  the  writ  of  scire  facias  serves  the  double  purpose 
of  a  citation  and  a  petition.  Appellants  answered  by  general 
denial  and  that  their  principal  was  sick  and  unable  from  said 
sickness  to  attend  the  court  at  the  term  at  which  the  bond  was 
forfeited.  The  case  was  tried  by  Anthony  W.  Dillard,  special 
judge,  without  a  jury.  The  bond  was  not  introduced  in  evid- 
ence, and  because  of  this  the  appellants  insist  that  the  judgment 
of  the  court  is  not  supported  by  the  evidence. 

Appellants  pleaded  a  general  denial.  This  imposed  upon  the 
State  the  necessity  of  introducing  in  evidence  the  bond,  it  being 
the  verv  foundation  of  the  suit. 

The  learned  judge  in  his  conclusions  of  law  holds  that  the  only 
issue  between  the  State  and  defendants  was  the  truth  of  their 
answer  pleading  sickness  of  the  principal.  In  this  there  was 
error;  for,  by  virtue  of  the  statute,  the  defendants  in  their 
answer  may  plead  as  many  several  matters,  whether  of  law  or 
fact,  as  they  shall  think  necessary  for  their  defense  and  which 
may  be  pertinent  to  the  case,  provided  that  they  shall  file  them 
at  the  same  time  and  in  due  order  of  pleading.  (Art.  1262,  Rev. 
Stat.)    We  understand  the  rule  to  be  that  the  defendant  may  in- 
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terpose  as  many  pertinent  defenses  as  he  pleases,  if  filed  at  the 
proper  time  and  in  due  order  of  pleading.  These  answers  may 
not  be  harmonious  with  one  another,  but  this  makes  no  differ- 
ence. Now  in  this  case  appellants  denied  the  execution  of  the 
bond,  denied  each  and  every  allegation  contained  in  the  citation; 
hence  the  necessity  of  proof  of  the  facts  stated  in  the  citation. 

There  was,  to  our  minds,  very  satisfactory  proof  that  the  prin- 
cipal was  unable  to  attend  court  at  the  time  of  the  forfeiture. 
But  the  learned  judge  construes  Artiple  456  to  mean  a  voluntary 
return  of  the  principal.  The  record  shows  that  the  principal  was 
arrested  and  stood  his  trial  before  the  judgment  nisi  was  made 
final.  This  being  the  case,  the  judge  held  that,  though  he  was 
unable  to  attend  at  the  time  of  the  forfeiture  by  reason  of  sick- 
ness, as  he  was  arrested  he  did  not  voluntarily  return,  and  henco 
his  excuse  of  sickness  could  not  avail. 

When  viewed  in  the  light  of  our  criminal  practice,  this  is  a 
monstrous  doctrine.  ^'A."  is  sick,  unable  to  attend  court;  his 
bond  is  forfeited;  alias  capias  issues  at  once;  he  is  re-arrested. 
He  and  his  sureties  plead  his  sickness,  but,  as  he  was  arrested, 
their  plea,  though  true  to  the  letter,  shall  not  prevail.  Now  the 
true  construction  of  Article  456  is  that,  whether  arrested  or  not, 
if  the  principal  shall  attend  before  the  judgment  nisi  is  made 
final,  with  sufficient  showing  why  he  did  not  appear  before  the 
forfeiture  was  taken,  he  is  entitled  to  have  the  forfeiture  set 
aside. 

For  the  errors  above  mentioned,  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered.  May  25,  1886. 


•     [No.  3899.] 
Jake  Crist  v.  The  State. 

1.  Practick— Charge  op  the  Court,— Errors  of  omission  in  the  charge  of 
the  court,  when  complained  of  for  the  first  time  in  the  motion  for  a  new 
trial,  will  be  considered  by  this  court  in  connection  with  the  whole  record, 
and  will  not  be  revised  unless  they  be  of  such  character  as  were  calcu- 
lated to  operate  Injuriously  to  the  rights  of  the  accused. 
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2.  Assault  with  Intent  to  Murder— Evidbngb.— A  witness  for  the  de- 
fense having  testified  to  facts  which,  if  true,  would  clearly  ezonorate  the 
accused,  was  asked  by  the  Staters  counsel,  on  cross-examination,  if  she 
and  her  husband  were  not  separated,  and  if  the  accused  was  not  living 
in  the  same  house  with  her.  Objection  to  the  question  being  overruled, 
the  witness  answered  in  the  afiBrmative.  Held,  that  the  evidence  was 
competent,  the  State  having  the  right  to  show  the  relations  existing  be- 
tween the  witness  and  the  accused,  in  order  to  show  the  '>ias  and  motives 
of  the  former. 

8.  Practice— Statement  op  Pacts.— Affidavits  dehorg  the  record  have 
no  standing  in  this  court.  The  certificate  of  the  trial  judge  to  the  state- 
ment of  facts  is  conclusive. 

4.  Same— Mutual  Combat— Evidence.— When  parties  mutually  engage  in  a 
combat  with  deadly  weapons,  under  circumstances  which  would  not  re- 
duce a  homicide  from  murder  to  manslaughter,  the  party  killing  would 
be  guilty  of  murder,  and  the  fact  that  the  combat  is  mutual  will  not, 
ipso  factOy  reduce  the  homicide  from  murder  to  manslaughter.  See  the 
opinion  and  the  statement  of  the  case  for  evidence  Tield  sufficient  to  es- 
tablish the  fact  that  the  defendant  provoked  the  difficulty  under  such 
circumstances  that,  had  death  resulted  to  the  injured  party,  the  aoomsed 
would  have  been  guilty  of  murder,  and  sufficient,  therefore,  death  not  re- 
sulting, to  support  a  conviction  for  assault  with  intent  to  murder. 

Appeal  from  the  District  Court  of  Parker.  Tried  below  be- 
fore the  Hon.  R.  E.  Beckham. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to 
murder  one  S.  L.  Smith,  in  Parker  county,  Texas,  on  the  twenty- 
second  day  of  July,  1885.  The  penalty  assessed  against  the  ap- 
pellant was  a  term  of  two  years  in  the  penitentiary. 

S.  L  Smith  was  the  first  witness  for  the  State.  He  testified 
that  in  July,  lb85,  he  lived  in  Parker  county,  Texas,  about  eight 
miles  distant  from  Weatherford.  The  defendant  and  a  Mrs.  An- 
derson occupied  a  house  a  short  distance  from  witness's  house. 
On  the  twenty -first  day  of  the  said  month  the  witness  passed  by 
Mrs.  Anderson's  house  en  route  to  his  work  on  J.  R.  Martin's 
place.  On  his  return  home  that  evening  the  witness  found  Mrs. 
Anderson  and  her  daughter  at  his  house  engaged  in  a  quarrel 
and  interchange  of  angry  words  with  his  wife.  Witness's  wife  told 
Mrs.  Anderson  that  she  wanted  to  have  nothing  to  do  with  her,  and 
did  not  want  her  to  come  about  the  witness's  place.  Witness 
made  some  remark  apropos  of  the  quarrel,  when  Mrs.  Anderson 
turned  on  him,  and  favored  him  with  a  tongue  lashing,  and  a 
torrent  of  verbal  abuse,  the  like  of  which  the  witness  had  never, 
in  his  varied  experience,  received  from  man  or  woman.    In  re- 
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ply,  the  witness  told  Mrs.  Anderson  that  if  she  would  send  her 
man  over,  he  would  settle  the  matter  with  him,  and  she  left. 
The  witness  started  back  to  Martin's  on  the  next  morning  to  re- 
sume his  work,  cutting  poles,  having  his  axe  on  his  shoulder. 
When  he  reached  a  point  opposite  Mrs.  Anderson's  house,  he  ob- 
served the  defendant  sitting  on  the  front  porch  engaged,  appar- 
ently, in  reading  a  newspaper.  Defendant  looked  toward  wit- 
ness, got  up  quickly,  went  into  and  through  the  house  and 
passed  out  at  another  door,  by  which  time  witness  had  passed 
some  ten  or  fifteen  steps  beyond  the  house.  As  defendant 
stepped  out  of  the  door  he  called  to  the  witness:  "StopI  I  un- 
derstand you  want  to  see  me."  Witness  looked  back  but  kept 
moving  along  the  road  away  from  defendant,  who  had  his  hand 
in  his  pocket.  Witness  not  halting,  the  defendant,  advancing, 
called  to  him:  "Stop,  you  d-d  son-of-a-b-hl"  Witness  stopped, 
turned  and  saw  the  defendant  coming  towards  him  with  his  pis- 
tol in  his  hand.  Witness,  thinking  best  to  attempt  to  bluff  him, 
started  towards  him  with  his  axe  still  on  his  shoulder,  and  told 
defendant  to  **  put  up  that  pistol."  At  this  juncture  the  defend- 
ant fired,  the  ball  striking  the  witness  in  the  neck,  and  bringing 
him  to  his  knees.  The  two  were  then  about  six  steps  apart. 
Mrs.  Anderson  then  called  to  the  defendant  not  to  shoot  again. 
Defendant  returned  to  the  house,  and  witness,  with  great  diffi- 
culty, made  his  way  home.  The  ball  exhibited  was  the  one  with 
which  the  witness  was  shot,  and  which  Doctor  Simmons  ex- 
tracted from  his  neck.  It  was  fired,  the  witness  thought,  from 
a  British  bull-dog  pistol. 

J.  R.  Martin  testified,  for  the  State,  that  he  was  at  the  house 
of  S.  L.  Smith  on  the  day  that  he  was  shot.  Smith  had  worked 
for  the  witness  on  the  day  before,  clearing  land,  and  was  to  have 
returnea  to  work  on  that  day,  but  failing  to  put  in  an  appear- 
ance, witness  went  to  his  house  and  found  him  suffering  from  a 
wound  in  the  neck.  The  defendant,  during  the  Christmas  holi- 
days of  1884,  told  the  witness,  in  the  course  of  a  conversation, 
that  Smith  had  drawn  a  knife  on  him,  and  that,  if  Smith  ever 
bothered  him  again,  he  intended  to  "  fix  him." 

The  defendant's  counsel,  on  cross-examination,  asked  the  wit- 
ness what  Smith  said  to  him,  at  his  house,  about  the  difficulty 
with  defendant.  In  reply,  the  witness  testified  that  Smith  told 
him  that  when  he,  Smith,  en  route  to  witness's  house  on  that 
morning,  got  opposite  to  Mrs.  Anderson's  house,  the  defendant 
called  to  him  to  stop,  remarking  at  the  same  time:    "You  sent 
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for  me;  we  can  settle  the  matter  right  here;"  that  the  defendant 
had  a  pistol  in  his  hand;  that,  thinking  to  bluff  defendant,  he 
started  towards  defendant  and  told  him  to  put  up  his  pistol;  that 
the  defendant,  instead  of  putting  up  his  pistol,  fired  it,  lodging 
the  ball  in  his  neck  and  bringing  him  to  the  ground. 

Doctor  Simmons  testified,  for  the  State,  that  he  was  called  to 
attend  S.  L.  Smith  when  he  was  shot,  and  cut  such  a  ball  as  that 
exhibited  from  his  neck.  The  wound  was  such  as  would  or 
would  not  cause  death,  according  to  the  treatment  and  nursing. 
The  State  closed. 

Mrs.  Anderson  was  the  first  witness  for  the  defense.  She  tes- 
tified that  on  the  day  before  the  defendant  shot  Smith,  she  and 
her  daughter  were  returning  home  with  a  bucket  of  water 
through  Smith's  yard.  Mrs.  Smith  came  out  of  her  house  and 
told  witness  and  her  daughter  not  to  come  into  Smith's  yard 
again.  Mr.  Smith  then  came  out  of  his  house,  and  a  war  of 
words  ensued  between  him  and  the  witness.  Smith  finally  told 
witness  to  send  her  man  around  and  he  would  settle  the  matter 
with  him.  Witness  replied  to  him  that  she  had  no  man.  Smith 
said:  "  I  mean  the  man  living  with  you  at  your  house."  Wit- 
ness replied  to  Smith:  **No  man  is  living  with  me."  Witness 
then  went  home  and  told  defendant  what  Smith  had  said.  On 
the  next  morning,  while  defendant  was  sitting  on  the  witness's 
gallery.  Smith  passed  with  an  ax  on  his  shoulder.  Defendant 
got  up,  passed  through  the  house,  and  called  to  Smith  and  said: 
'*  Stop  a  minute;  we  will  talk  that  matter  over."  Smith  did  not 
stop  when  first  hailed.  Defendant  called  again  to  Smith,  and 
said:  "Stop  a  minute;  you  sent  for  me;  what  do  you  want?" 
Smith  then  started  to  defendant,  with  his  ax  drawn  in  a  threat- 
ening manner,  and  told  him  not  to  draw  his  pistol.  He  continued 
to  advance  upon  defendant  until  but  two  or  three  steps  separated 
them,  when  defendant  drew  his  pistol  and  fired.  Smith  fell,  and 
witness  told  defendant  not  to  shoot  again.  Defendant  then  went 
back  to  the  house. 

Cross-examined,  the  witness  testified  that  she  was  unable  to 
say  whether  or  not  defendant  got  his  pistol  as  he  passed  hur- 
riedly through  the  house,  on  observing  the  approach  of  Smith. 
She  saw  no  pistol  in  defendant's  hand  as  he  passed  out  of  the 
house.  Smith  had  passed  the  house  when  defendant  hailed  him. 
Witness  had  a  living  husband  from  whom  she  had  been  sepa- 
rated for  two  years.  The  defendant  had  been  living  at  the  wit- 
ness's house  three  or  four  months  when  the  shooting  occurred. 
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Defendant  left  immediately  after  the  shooting,  and  did  not  return 
to  Parker  county  until  arrested.  Witness  moved  from  Parker 
county  in  October,  1885,  and  has  since  lived  in  Montague  county. 
Defendant  came  to  witness's  house,  in  Montague  county,  shortly 
after  her  location  in  that  county,  and  remained  there  until 
arrested.  Witness  knew  that  the  defendant  was  in  Montague 
county  when  she  moved  there  from  Parker  county.  Witness 
vras  present  as  an  attached  witness. 

John  Murphy  testified,  for  the  defense,  that  he  wai?  at  Smith's 
house  on  the  day  of  the  shooting.  Smith's  account  of  the  diffi- 
culty, as  then  given  to  witness,  corresponded  with  the  account 
he  gave  the  witness  Martin.    The  defense  closed. 

William  Wolford,  Smith's  brother-in-law,  testified,  for  the 
State,  that  he  was  with  Smith  at  Mrs.  Anderson's  house  during 
the  Christmas  holidays  of  1884.  Smith  was  somewhat  under  the 
influence  of  liquor,  and  became  involved  in  an  angry  discussion 
with  defendant.  Soon  afterwards  witness  met  defendant  in  tbe 
road,  near  Mrs.  Anderson's  house,  when  defendant  told  witness 
that  Smith  drew  a  knife  on  him  at  Mrs.  Anderson's,  and  that  he 
would  kill  Smith  if  Smith  ever  crossed  him.  Witness  told  de- 
fendant that  he  was  present  on  the  occasion  he  referred  to,  and 
that  Smith  neither  drew  nor  attempted  to  draw  a  knife  on  him. 

J.  E.  Peacock  testified,  for  the  State,  that,  some  time  before 
the  shooting,  he  heard  defendant  say  that  he  would  kill  Smith 
if  he.  Smith,  ever  bothered  him. 

Deputy  sheriff  Steel  testified,  for  the  State,  that  he  went  to 
Mrs.  Anderson's  house,  on  the  day  of  the  shooting,  to  arrest  de- 
fendant. He  failed,  after  diligent  search,  to  find  the  defendant. 
Defendant  was  subsequently  arrested  in  Montague  county. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

• 

Harcourt  A  Ball,  for  the  appellant. 

J.  H,  Burts,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judob.  The  conviction  in  this  case  was  for  an  assault 
with  intent  to  murder.  It  is  insisted  that,  as  there  was  evidence 
tending  to  prove  that  appellant  acted  in  self  defense,  the  court 
erred  in  not  properly  defining  an  assault,  so  that  the  jury  could 
properly  understand  that  portion  of  the  charge  in  which  the 
jury  were  instructed:    "If  you  believe  from  the  evidence  that 
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defendant  did  commit  an  assault  upon  said  Smith,  yet,  if  you 
further  believe  from  the  evidence  that  at  the  time  said  Smith 
was  making  an  assault  upon  the  defendant,  or  if  it  reasonably 
appeared,  etc.,  then  you  should  acquit."  The  objection  to  the 
definition  is  that  it  omits  **any  threatening  gesture."  There 
was  no  objection  to  this  omission.  There  was  no  charge  on  man- 
slaughter, nor  on  mutual  combat;  nor  was  such  charge  requested, 
nor  objections  taken  to  the  charge  because  of  these  omissions. 

Now,  wijh  reference  to  these  omissions  in  the  charge,  being 
for  the  first  time  called  to  the  attention  of  the  court  in  a  motion 
for  new  trial,  the  rule  is  that  this  court  will  look  to  the  whole 
record,  and,  unless  the  errors  were  probably  calculated  to  injure 
the  rights  of  appellant,  will  not  reverse.  Looking,  therefore,  to 
the  statement  of  facts  and  to  the  charge  of  the  court  as  a  whole, 
if  errors,  they  were  not  such  as  would  probably  injure  appel- 
lant's rights. 

It  appears  that,  on  the  day  before  this.  Smith,  the  prosecutor, 
and  one  Mrs.  Anderson  had  a  very  bitter  quarrel,  and  that  Smith 
told  her  that  if  she  would  send  her  man  over  he  would  settle  the 
matter  with  him.  The  difficulty  between  Smith  and  appellant 
occurred  next  morning  near  Mrs.  Anderson's  house.  Appellant 
lived  with  Mrs.  Anderson,  and  had,  no  doubt,  been  informed  of 
what  Smith  had  said  to  Mrs.  Anderson  about  sending  her  man 
over. 

Now,  when  Mrs.  Anderson  was  on  the  stand  for  defendant, 
having  testified  to  the  facts  and  circumstances  attending  the 
rencountre,  and  very  favorably  to  defendant,  the  district  attor- 
ney, upon  cross-examination,  asked  her  if  she  was  not  separated 
from  her  husband,  and  if  defendant  was  not  living  in  the  same 
house  with  her;  to  which  defendant  objected  because  irrelevant 
and  incompetent.  The  objection  was  overruled,  and  the  witness 
answered  said  questions  in  the  affirmative.  Under  the  circum- 
stances of  this  case,  these  questions  and  the  answers  thereto 
were  competent.  Mrs.  Anderson  was  a  very  important  witness. 
She  swore  to  facts  clearly  exonerating  appellant,  and  the  State 
had  the  right  to  show  the  relations  existing  between  her  and  de- 
fendant, in  order  to  show  her  bias  and  motives,  which  may  have 
explained  her  testimony. 

In  the  statement  of  facts  J.  E.  Peacock's  name  appears  as  a 
witness  for  the  State,  but  it  appears  from  his  affidavit  that  he 
was  not  a  witness  in  the  case  at  all.    We  cannot  inquire  into 
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this  matter;   the  certificate  of  the  trial  judge  is   conclusive. 
(Rainey  v.  The  State,  20  Texas  Ct.  App.,  473.) 

We  do  not  take  the  same  viei/v  of  this  case  as  is  entertained  by 
counsel  for  appellant.  To  our  minds  this  is  clearly  a  case  in 
which  the  defendant  provoked  the  combat, — produced  the  occa- 
sion which  brought  about  the  difficulty — ^such  a  diflSculty  as 
would  end  in  the  death  of  one  or  the  other  of  the  parties.  Ap- 
pellant, with  a  pistol,  hailed  Smit^ji,  who  was  armed  with  an  ax, 
and  passing  on  his  way  to  his  work.  Both  parties  were  armed 
with  deadly  weapons.  Appellant  saw  that  Smith  was  thus 
armed  and  still  pressed  the  difficulty. 

This  was  not  a  case  in  which  defendant  provoked  the  combat, 
—produced  the  occasion, — intending  only  an  ordinary  battery; 
but  appellant  must  have  known  that  the  combat  would  be  of  a 
deadly  character;  and  under  such  a  state  of  case,  no  matter  to 
what  extremity  he  may  have  been  reduced  in  the  combat, — no 
matter  in  what  peril  he  may  have  been  placed  by  his  adversary, 
—had  he  shot  and  killed  Smith,  the  killing  would  have  been 
murder;  and,  so,  death  not  resulting,  the  assault  is  an  assault  to 
murder. 

But  counsel  for  appellant  insist  that  the  evidence  shows  a* mu- 
tual combat.  Conceding  it  for  the  argument,  it  by  no  means 
follows  that  either  party  engaged  in  the  combat  would  not  have 
been  guilty  of  murder  had  death  resulted  from  the  combat. 
When  parties  mutually  engage  in  a  combat  with  deadly 
weapons,  under  circumstances  which  would  not  reduce  to  man- 
slaughter, if  either  is  killed,  the  party  killing  would  be  guilty  of 
murder,  and  the  fact  that  the  combat  is  mutual  would  not  ipso 
facto  reduce  to  manslaughter. 

We  have  examined  all  the  points  raised  in  the  brief  of  coun- 
sel, and  have  also  given  this  record  a  most  thorough  investiga- 
tion, but  fail  to  find  such  error  as  requires  a  reversal  of  the 
judgment,  and  it  is  therefore  affirmed. 

Affirmed. 

Opinion  delivered  May  25,  1886. 
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8?  ^  [No.  4071.] 

8!    481  ^ 

Albert  Johnson  v.  The  State. 

1.  Pbacticb— Jury  Law.— -The  ability  **  to  write,"  prescribed  by  the  Code 

of  Procedure  as  one  of  the  qualiflcations  of  a  jaror«  is  not  satisfied  by  the 
proposed  jaror^s  ability  to  write  his  name  and  nothing  more.  The  statute 
contemplates  that  the  juror  shall  be  able  to  express  his  ideas  in  writing:. 

2.  Same. — A  proposed  f juror  stated  on  his  voir  dire  that  he  heard  the  evi- 

dence in  part  on  the  habeas  corpus  trial  of  the  accused,  and  formed,  at 
that  time,  an  opinion  as  to  the  guilt  or  innocence  of  the  accused,  but 
that  the  opinion  so  formed  would  not  now  influence  his  verdict;  and 
that,  notwithstanding  such  former  opinion,  he  could  render  an  impartial 
verdict  according  to  the  law  and  the  evidence.  At  the  instance  of  the 
prosecution,  and  over  objection  by  the  defense,  the  juror  was  held  in- 
competent. Held,  error.  The  juror  did  not  state  that  he  then  enter- 
tained any  conclusion  as  to  the  guilt  or  innocence  of  the  defendant,  and 
the  opinion  he  spoke  of  was  a  past,  and  not  a  present  opinion.  More- 
over, the  juror  declared  that  such  former  opinion  would  not  influence  his 
verdict,  and  without  further  examination  showing  that  it  probably 
would,  the  juror  should  not  have  been  rejected  over  the  defendant's 
objection. 

8.  Same— Rape— Evidence.— The  State  was  permitted,  over  the  objection 
of  the  defendant,  to  prove  by  a  witness  the  acts  and  declarations  of  the 
prosecuting  witness  after  the  commission  of  the  alleged  rape.  Held,  that 
the  evidence  was  inadmissible.  The  rule  on  the  subject  is  as  follows:  ^'  In 
prosecutions  for  rape,  the  party  injured  being  a  witness,  it  is  admissible 
to  prove  that  she  made  complaint  of  the  injury  while  it  was  recent,  but 
the  particulars  of  her  complaint  are  not  evidence,  except  to  corroborate 
her  testimony  when  attacked.  In  any  view,  such  statements  can  not  be 
received  as  independent  evidence  to  show  who  committed  the  offense.^' 
See  the  opinion  on  the  question. 

4.  Same— Alibi— Charge  of  the  Court.— The  trial  court  charged  the 
jury,  in  effect,  that  the  burden  of  proof  rested  on  the  defendant  to  show 
by  a  preponderance  of  evidence  the  facts  establishing  the  alibi  relied 
upon  as  a  defense,  but  that,  if  the  defendant  should  show  such  facts  as 
would  raise  a  reasonable  doubt  as  to  whether  he  could  have  been  present 
at  the  commission  of  the  offense,  he  should  be  acquitted.  Held,  error, 
because  the  charge,  in  its  terms,  is  contradictory  and  inconsistent:  and  in 
this  State  the  burden  is  not  on  the  defendant  to  prove  his  alibi.  Proof 
of  alibi  is  nothing  but  evidence  controverting  the  Staters  hypothesis  and 
proof  of  guilt. 

Appeal  from  the  District  Court  of  Washington,    Tried  below 
before  the  Hon.  I.  B.  McFarland. 
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The  conviction  in  this  case  was  for  the  rape  of  Anna  Knuppel, 
in  Washington  county,  Texas,  on  the  twenty-sixth  day  of  Janu- 
ary, 1886.  A  t^rm  of  ninety-nine  years  in  the  penitentiary  was 
the  penalty  imposed  by  the  jury. 

Anna  Knuppel  was  the  first  witness  for  the  State.  She  testi- 
fied that  she  lived  with  her  father,  Frederick  Enuppel,  in  Wash- 
ington county,  Texas,  about  four  miles  south  of  the  town  of 
Brenham.  She  did  not  know  whether  the  road  passing  her 
father's  house  was  the  Brenham  and^  Industry,  or  the  Brenham 
and  Weslev  road.  Witness  went  to  the  town  of  Brenham  on 
the  twenty-sixth  day  of  January,  1886,  to  see  Doctor  Hussey, 
and  to  get  some  medicine.  She  was  overtaken  by  Henry  Krae- 
mer  and  Gotlieb  Boemer  in  a  wagon,  and  rode  to  town  with 
them.  She  arrived  in  Brenham  before  dinner,  and  left  after 
dinner  on  foot,  traveling  south,  on  the  track  of  the  Gulf,  Colo- 
rado and  Santa  Fe  railroad  track.  At  a  point  on  the  track, 
about  one  hundred  and  fifty  yards  frgm  the  point  where  it 
crossed  the  Brenham  land  Wesley  road,  the  witness  was  as- 
saulted by  a  negro  man,  whom  she  recognized  as  the  defendant 
on  trial.  Witness  did  not  see  the  defendant  until  about  five 
minutes  before  he  committed  the  assault.  He  came  up  behind 
her,  walking  on  the  left  hand  side  of  the  track,  the  witness  trav- 
eling along  the  right  hand  side  of  the  track.  The  two  were 
then  separated  just  the  width  of  the  track.  Defendant,  when 
he  reached  the  point  abreast  of  the  witness,  asked  her  if  she  had 
any  money  to  change.  He  then  sprang  upon  the  witness  and 
struck  her  on  the  breast  with  one  of  his  hands.  He  had.  a  piece 
of  iron,  about  a  foot  long  and  about  as  broad  as  three  fingers,  in 
his  other  hand.  Defendant  then  threw  the  witness  down,  raised 
her  clothes,  threatened  to  kill  her  if  she  hallooed,  got  on  top  of 
her,  and,  by  force  and  threats,  had  carnal  knowledge  of  her, 
penetrating  her  person  with  his  male  member.  Witness  did  not 
consent  to  his  act  of  copulation.  Witness  was  fifteen  years  and 
a  few  days  old  at  the  time  the  defendant  assaulted  her. 

Having  accomplished  the  rape  of  witness  and  released  her,  the 
defendant  picked  up  a  large  stone  and  told  witness  that  he  would 
kill  her  if  she  said  anything  about  it.  The  witness  next  saw  the 
defendant  at  her  father's  house,  in  the  custody  of  E.  G.  Lang- 
hammer,  deputy  sheriff  of  Washington  county,  and  J.  B.  Lewis, 
sheriff  of  Austin  county.  Witness,  on  being  released,  went 
home  through  Koike's  field.  Arriving  at  home  she  threw  her- 
self on  her  bed,  first  taking  off  her  clothes,  which  were  soiled 
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and  dirt  stained.  Her  mother  and  her  sister-in-law,  Augusta 
Knuppel,  were  present.  She  told  them  of  the  outrage  perpe- 
trated upon  her.  The  man  who  outraged  the  witness  was  a  cop- 
per colored  negro,  neither  a  pure  yellow  nor  a  pure  black  negro. 
He  had  a  scar  on  his  face,  eitner  above  or  below  the  eye,  but  not 
immediately  under  it.  About  seven  weeks  elapsed  after  the  out- 
rage before  the  defendant  was  apprehended.  One  Willie  Wills 
was  first  brought  before  witness,  under  arrest,  but  was  released 
upon  witness  declaring  that  he  was  not  the  man  who  raped  her. 
Another  man  was  subsequently  arrested  for  the  rape,  and  re- 
leased upon  the  witness's  assurance  that  he  was  not  the  man. 
Defendant  was  brought  to  witness's  father's  house  by  Langham- 
mer  and  Lewis,  while  witness  was  in  the  field.  She  recognized 
him  at  once  as  the  party  who  assaulted  and  raped  her. 

Cross-examined,  the  witness  testified  that  she  could  not  locate 
the  exact  hour  of  the  outrage,  but  she  thought  it  occurred  be- 
tween two  and  three  o'clock  in  the  afternoon.  The  place  of  out- 
rage was  very  near  equi-distant  between  her  father's  house  and 
the  town  of  Brenham.  Her  father  liv^  four  miles  from  Bren- 
ham.  The  outrage  was  committed  in  a  '"cut"  in  the  side  of  a 
railroad  track.  The  banks  of  the  "cut"  were  between  two  and 
six  feet  high.  The  soil  in  the  "cut"  was  damp.  The  defendant 
wore  a  soft  tfat,  of  a  gray  color.  The  scar  on  his  face  was  on 
the  right  side,  and  was  curved  in  shape.  He  wore,  at  the  time 
of  the  outrage,  a  gray  coat  and  a  pair  of  dark  pants.  Witness 
identified  the  defendant,  when  he  was  brought  before  her,  by 
his  face  and  features,  and  not  by  the  scar,  or  other  peculiarity. 
Witness  did  not  observe  the  scar  on  defendant's  face  till  he  grap- 
pled her  and  threw  her  down.  Defendant  wore  no  hair  on  his 
face  at  the  time  of  the  outrage.  He  then  was  perfectly  smooth 
faced.  When  brought  before  the  witness,  about  seven  weeks 
afterwards,  he  had  a  mustache  and  a  very  thin  goatee.  Neither 
of  the  two  men  first  brought  before  the  witness  had  hair  on  their 
faces,  but  both  had  scars  under  the  eye.  Witness  never  saw  the 
defendant  prior  to  his  assault  upon  her.  He  was  with  her  on 
that  occasion  from  ten  to  fifteen  minutes.  He  had  her  down 
about  five  minutes.  It  took  witness  about  a  half  or  three-quar- 
ters of  an  hour  to  get  home  from  the  place  of  the  outrage. 
From  that  place  the  witness  could  barely  see  Weymeyer's  house. 
The  defendant  got  the  stone  after  he  assaulted,  but  before  he 
raped  the  witness,  and  had  both  it  and  the  piece  of  iron  in  his 
band  during  the  carnal  process.     Witness's  calico  dress  was  not 
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torn  in  the  struggle,  nor  did  it  get  soiled  with  blood  or  other 
fluid.  It  got  mud  stained  on  the  back  and  sleeve.  Witness  re- 
ported the  outrage  to  her  mother,  in  the  presence  of  her  sister- 
in-law,  Augusta  Knuppel.  She  remembered  that  she  described 
the  defendant  to  them  about  as  she  described  him  on  this  trial, 
except  that  she  did  not  tell  them  defendant's  age,  which v  she 
took  then,  and  takes  now,  to  be  between  seventeen  and  twenty 
years.  If  the  defendant  on  trial  had  a  mustache  on  the 
twenty-sixth  day  of  January,  1886,  he  is  not  the  man  who  rav- 
ished the  witness.  When  defendant  got  off  of  the  witness,  he 
took  fifteen  cents  in  money  from  witness's  dress  pocket.  He 
first  demanded  of  the  witness  what  money  she  had.  Witness 
had  never  before  testified  to  this  act  of  robbery. 

Doctor  G.  Becker  testified,  for  the  State,  that,  on  the  evening 
of  January  26,  1886,  he  was  called  by  Frederick  Knuppel  to  make 
an  examination  of  the  person  of  his  daughter  Anna.  Witness 
reached  Knuppel's  house  between  three  and  four  o'clock  on  that 
evening,  and  made  a  digital  examination  of  the  girl's  sexual 
organ.  It  was  the  witness's  professional  opinion  that  her  sexual 
organ  had  been  recently  penetrated  by  a  male  organ. 

Cross-examined,  the  witness  testified,  in  substance,  that  he 
could  only  tell  that  the  girl's  vagina  had  been  recently  penetra- 
ted. He  could  not  say  that  the  penetration  was  effected  by  a 
male  organ  or  some  other  long,  hard  instrument.  He  saw  no 
blood  or  other  fluid  on  the  girl's  clothes.  Her  dress  was  some- 
what mud  soiled. 

Mrs.  Sophia  Knuppel  testified,  for  the  State,  that  the  prosecu- 
trix, Anna  Knuppel,  was  her  daughter.  Anna  was  fifteen  years 
old  on  the  seventh  day  of  December,  1885.  She  was  ravished  on 
Tuesday,  January  26,  1886.  Anna  got  home  from  town  between 
one  and  three  o'clock,  weeping  bitterly.  She  begged  witness  to 
kill  her,  because  she  had  been  raped.  Her  clothes  were  mud 
soiled. . 

Frederick  Knuppel,  the  father  of  the  prosecutrix,  testified,  for 
the  State,  that  he  returned  home  between  three  and  four  o'clock 
on  the  evening  of  Tuesday,  January  26,  1886,  and  found  his 
daughter  in  bed,  weeping  bitterly.  Witness  and  his  son  went  to 
Brenham  and  secured  the  services  of  Doctor  Becker.  Anna 
told  the  witness  where  she  was  assaulted,  and  witness  examined 
the  place.  It  wets  a  *'cut"  in  the  railroad  near  the  Wesley  road 
crossing.  The  grounds  at  that  point  showed  that  somebody  had 
^aid  down  there.    Witness  found  a  stone,  and  a  flat  piece  of  iron 


372  31  Texas  Court  of  Appeals.  [Austin 


statement  of  the  case. 


at  that  place.  The  banks  of  the  ''cut"  were  two  or  three  feet 
high,  and  were  above  the  level  of  the  railroad  track. 

Cross-examined,  the  witness  testified  that  the  '*cut"  in  which 
the  outrage  was  said  to  have  been  committed  was  about  two  and 
a  half  miles  from  the  witness's  house,  and  about  one  and  a  half 
miles  from  the  town  of  Brenham.  The  stone  and  iron  were 
found  by  witness  in  the  /'cut."  The  marks  on  the  ground  were 
partly  in  the  "cut"  and  partly  on  the  embankment.  The  im- 
pression of  the  body  was  on  the  embankment.  The  "cut"  was 
about  one  mile  from  Weymeyer's  "rent"  house. 

Henry  Kraemer  testified,  for  the  State,  that  one  evening  in 
January,  1886,  Anna  Knuppel  went  with  him  in  his  wagon  to 
Brenham.  She  got  into  the  wagon  at  Kieke's  tank.  G.  Roemer 
was  in  the  wagon  with  witness.  Anna  did  not  leave  town  with 
the  witness  on  that  evening.  She  got  out  of  his  wagon  at 
Anster's  warehouse. 

Qotlieb  Roemer  testified  substantially  as  did  Kraemer,  except 
that  he  fixed  the  day  as  January  26,  1886. 

Deputy  sheriff  E.  G.  Langhammer  testified,  for  the  State,  that 
he  first  saw  the  defendant  when  sheriff  Lewis  brought  him  to 
Brenham  from  Austin  county.  Witness  went  with  sheriff  Lewis 
and  defendant  to  Knuppel's  house.  Anna  Knuppel  declared  the 
defendant  to  be  the  man  who  raped  her,  as  soon  as  she  saw  him. 
She  declared  that  she  knew  him  not  so  much  by  the  scar  on  the 
side  of  his  face  as  by  his  general  appearance.  Anna  was  in  the 
field  when  the  witness,  sheriff  Lewis  and  the  defendant  arrived 
at  her  father's  house.  Witness  sent  her  father  after  her.  He 
met  her  himself  before  she  reached  the  house,  and  admonished 
her  to  be  particular  in  declaring  for  or  against  the  man's  iden- 
tity. Defendant  was  left  in  the  house  with  sheriff  Lewis  and 
Mrs.  Knuppel.  As  soon  as  Anna  stepped  into  the  room  she  said 
that  the  defendant  was  the  man  who  ravished  her,  but  that  he  had 
grown  a  mustache  since  the  outrage.  Anna  did  not  locate  the 
scar  on  the  man's  face.  She  said,  when  she  identified  the  defend- 
ant, that  the  black,  stiff  hat  that  he  was  then  wearing  was  not 
the  hat  he  wore  at  the  time  of  the  assault  upon  her.  The  capias 
delivered  to  witness  for  the  arrest  of  the  party  who  assaulted 
Anna  Knuppel  described  an  unknown  negro  man  of  light  brown 
complexion,  about  eighteen  years  old,  smooth  face,  with  a  scar 
on  the  right  side  of  the  face.  Such  description  of  the  party  was 
given  witness  by  Frederick  Knuppel.  Upon  such  description, 
witness  first  arrested  one  Willie  Wills,  who  was  about  eighteen 
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years  of  age,  was  smooth  faced,  and  had  a  curved  scar  under 
his  right  eye.  Wills  was  taken  before  the  girl  on  Sunday,  Jan- 
uary 31,  1886,  and  was  pronounced  by  her  not  the  assailant. 
Witness  subsequently  took  another  man,  of  lighter  complexion 
than  defendant,  to  the  girl.  That  man's  name  was  Anderson 
Guyton.  He  was  between  sixteen  and  eighteen  years  of  age, 
anjr]  was  smooth  faced,  with  the  exception  of  a  small  scar  on 
each  side  of  his  nose.  Anna  said  that  Quyton  was  not  the  man. 
She  said  that  Wills  was  too  dark  of  color,  and  that  the  scar  on 
his  face  was  not  at  the  right  place.  She  said  that  Guyton  was 
too  yellow,  or  light  of  complexion.  When  Anna  identified  the 
defendant  as  the  man  who  outraged  her,  witness  asked  her,  at 
sheriff  Lewis's  request,  how  she  knew  him.  She  replied  that 
she  knew  him  by  his  face.  Witness  then  asked  her  if  she  recog- 
nized the  scar,  and  she  replied  that  she  did,  but  that  she  knew 
the  defendant  best  by  his  face  and  generial  appearance.  Wit- 
ness asked  her  if  she  believed  or  knew  the  defendant  to  be  her 
assailant.  She  said  she  knew  him  to  be  the  man  who  ravished 
her. 

Cros»-examined,  witness  said  that  defendant  had  a  mustache 
when  he  first  saw  him.  It  may  not  have  been  quite  as  long«  but 
was  quite  as  thick  then  as  now.  Defendant  then  had  on  a  black 
suit  of  clothes,  and  a  black,  stiff  brimmed  hat.  A  negro,  named 
Ed  Deadman,  came  to  witness  in  Brenham,  a  few  days  after  the 
alleged  offense,  and  told  witness  that  a  negro  boy,  named  Wash 
Boulding,  junior,  knew  something.  Witness  asked  Ed  what 
Wash  knew.  Ed  replied:  **He  knows  the  man  who  assaulted 
that  German  girl  on  the  railroad."  Witness  soon  afterwards 
found  Wash  in  Brenham,  and  asked  him  about  the  matter. 
Wash  replied:  "  I  hear  that  a  reward  has  been  offered  for  the 
right  man.  If  you  will  give  me  and  my  side  partner  the  reward 
we  will  put  you  on  to  the  right  man."  Witness  asked  him  who 
his  side  partner  was,  and  he  said  that  Ed  Deadman  was.  Wit- 
ness then  told  him  that  old  man  Knuppel  had  offered  a  reward 
of  fifty  dollars  for  the  arrest  of  the  right  man,  and  that  he  could 
collect  and  have  the  whole  amount  if  he  would  put  witness  on 
the  track  of  the  right  man.  Shortly  afterwards  witness  sent 
Wash  Boulding,  junior,  to  Robert  Ford's,  where  defendant  had 
been  seen,  to  ascertain,  if  he  could,  the  defendant's  then  where- 
abouts. 

Robert  Voight  testified,  for  the  State,  that  sheriff  Lewis,  on 
the  eighteenth  day  of  March,  1886,  arrested  the  defendant  while 
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the  latter  was  at  work  for  the  witness,  at  his  place  near  Industry, 
Austin  county.  Defendant,  when  arrested,  had  been  working 
for  the  witness  about  a  month. 

Cross-examined,  the  witness  said  that  when  the  defendant 
entered  his  employ  he  had  a  mustache,  somewhat  smaller  than 
it  is  now,  and  was  dressed  in  a  dark  suit  of  clothes,  and  wore  a 
stiff  brimmed,  black  hat.    The  State  closed. 

Henry  HoUe  was  the  first  witness  for  the  defense.  He  testified 
that  old  man  Knuppel  and  his  wife  came  to  his  house  on  the 
night  of  January  26,  1886,  and  told  him  that  their  daughter 
Anna  had  been  ravished  on  that  evening.  Witness  went  to 
Enuppel's  house  on  the  next  morning,  and  Anna  told  him  where 
the  rape  occurred.  Witness  went  to  the  **cut"  on  the  railroad 
indicated  by  the  girl,  and  saw  the  marks  and  body  prints  on  the 
ground.  The  banks  of  the  " cut"  at  that  point  were  five  or  six 
feet  high.  The  body  prints  were  not  in  the  **cut,"  but  were 
fourteen  or  fifteen  steps  distant,  beyond  the  banks.  The  print 
of  the  head  extended  towards  the  railroad.  The  grass  at  that 
point  was  tramped  and  pressed  down,  and  the  impression  of  a 
pair  of  elbows  and  feet  were  plainly  discernable.  Heber  Stone's 
house  was  the  nearest  the  place,  and  was  about  a  quarter  of  a 
mile  distant.  Weymeyer's  "rent"  house  was  about  a  half  a 
mile  distant.  The  impression  of  the  body,  elbows  and  feet,  and 
the  stone  and  piece  of  iron  were  found  outside,  and  at  least  fif- 
teen steps  from  the  *'cut."  Anna  described  her  assailant  to  the 
witness.  She  said  he  was  a  **knabe" — a  young  man,  or  boy — 
was  smooth  faced,  and  was  neither  "right  white  nor  right 
black." 

Cross-examined,  the  witness  said  that  he  went  alone  to  the 
place  of  the  alleged  rape  on  the  morning  after  it  was  said  to 
have  occurred.  The  trampled  ground  indicated  that  a  scuffle 
had  taken  place  at  the  point  spoken  of.  Near  the  same  spot  the 
witness  found  a  fiat  piece  of  iron,  about  a  foot  long,  and  a  stone 
as  large  as  a  man  could  hold  in  one  hand.  The  Wesley  road 
passed  the  place  at  a  distance  of  three  or  four  hundred  yards. 

Willie  Wills  testified,  for  the  defense,  that  he  was  between 
seventeen  and  eighteen  years  old,  and  had  never  had  either  a 
beard  or  mustache.  The  curved  scar  under  witness's  right  eye 
was  the  compliment  bestowed  upon  him  in  early  youth  by  a 
mule.  Mr.  Langhammer  arrested  the  witness  on  the  Sunday 
after  the  alleged  rape,  as  the  perpetrator  of  that  outrage,  and 
took  him  to  Knuppel's  bouse  for  identification.     Anna  Enuppel 
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exonerated  the  witness  at  sight,  saying  that  the  witness  was  en- 
tirely too  black  to  be  the  criminal.  Defendant,  at  or  about  the 
time  of  the  alleged  outrage,  slept  at  Robert  Ford's  place,  a  few 
hundred  ^ards  from  the  house  in  which  the  witness  lived,  and 
he  worked  at  John  Smith's.  The  witness  slept  with  the  defend- 
ant one  night  during  the  week  following  the  alleged  outrage, 
and  told  him,  defendant,  of  his  arrest  upon  this  charge.  Wit- 
ness could  not  positively  locate  the  night  on  which  he  slept  with 
defendant,  and  told  him  about  being  arrested,  but  thought  it 
was  Monday,  the  night  following  his  arrest  and  release.  The 
defendant  wore  a  mustache  during  the  entire  time  that  he  lived 
in  the  witness's  neighborhood.  The  witness  never  saw  the  de- 
fendant wearing  a  light  suit  of  clothes  or  a  light  hat.  -He 
always  wore  a  dark  suit  of  clothes  and  a  small,  black,  stiff 
brimmed  hat,  known  as  the  **  dude"  hat. 

Cross-examined,  the  witness  said  that  he  saw  the  defendant 
as  many  as  two*  or  three  times  during  the  w^ek  following  the 
alleged  rape.  Witness  told  defendant  about  his,  witness's,  arrest, 
but  neither  of  them  discussed  the  matter. 

Frank  Wills,  the  father  of  the  witness  Willie  Wills,  testifying 
for  the  defense,  detailed  the  incidents  immediately  preceding  the 
arrest  of  Willie.  Defendant  was  then  in  the  house  of  Robert 
Ford,  at  which  house  the  witness  met  the  arresting  party.  This 
was  on  Sunday,  January  31,  1886.  Defendant  had  then  been  in 
the  neighborhood  about  a  month.  He  remained  in  that  neigh- 
borhood about  a  week  after  the  arrest  and  discharge  of  Willie. 
Throughout  the  whole  time  of  his  residence  in  that  neighbor- 
hood, which  included  the  day  of  the  alleged  rape,  defendant 
wore  a  mustache.  During  that  entire  time  he  wore  a  pair  of 
black  jeans  pants,  a  black  frock  coat,  and  a  ''Boston  dipper" 
hat. 

Cross-examined,  witness  said  that  Hood  came  with  Hackworth 
to  Ford's  house  at  the  time  Willie  Wills  was  arrested.  Hood 
went  into  the  room,  at  Ford's  house,  in  which,  at  that  very  time, 
the  defendant  was  sitting.  Ei  Roberts,  Robert  Ford  and  wife 
were  present  at  the  time.  The  party  enticed  Willie  Wills  off 
and  arrested  him,  and  witness  knew  nothing  of  Willie's  arrest 
until  about  an  hour  afterwards,  when  he  met  him  coming  back 
from  Knuppel's,  having  been  taken  there  for  identification  and 
released.  The  witness  believed  that  Langhammer  and  the  others 
gave  Willie  a  dollar  as  compensation  for  his  false  arrest.  Wit- 
ness could  see  no  difference  in  the  size  and  general  appearance 
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of  the  defendant's  mustache  as  it  is  now  and  as  it  was  at  and 
about  the  time  of  the  alleged  rape.  Defendant  was  a  married 
man  and  lived  at  Belleville. 

Robert  Ford  testified,  for  the  defense,  that  the  defendant  came 
to  his  place  early  in  January,  1886,  wearing  a  mustache  about  as 
well  developed  then  as  now.  Ho  had  no  light  clothes.  He  wore 
a  black  coat  and  an  originally  black  hat,  with  a  stiff  brim.  De- 
fendant worked  for  Smith,  who  lived  in  the  neighborhood,  and 
did  not  quit  Smith  until  the  close  of  the  first  week  in  February, 
1886.  On  Saturday,  February  6,  1886,  defendant  went  to  Bren- 
ham  with  Smith.  Defendant  boarded  with  the  witness  during 
the  entire  time  that  he  worked  for  Smith.  He  went  into  Bren- 
ham  but  twice  during  that  time  to  the  knowledge  of  the  witness, 
and  on  each  of  those  occasions  he  rode  a  horse  and  led  a  mule 
for  his  wife  to  ride  to  witness's  house.  Witness  Vas  present  on 
Sunday,  January  31,  when  Mr.  Hood  and  others  came  to  his 
house  to  arrest  Willie  Wills.  Defendant  was  'also  present,  but 
displayed  no  trepidation  or  uneasiness.  Witness  was  certain 
that  the  defendant  was  at  work  for  John  Smith  on  every  day, 
including  Monday  and  Tuesday,  of  the  week  prior  to  Sunday, 
January  31,  1886. 

Mrs.  Robert  Ford,  defendant's  sister-in-law,  testified  in  his  be- 
half, substantially  as  did  her  husband,  adding  that  she  knew 
positively  that  the  defendant  was  not  absent  from  his  work,  ex- 
cept at  meals,  during  the  day,  from  Monday,  January  25,  188&, 
to  Sunday,  January  31,  1886. 

Willis  Jackson  testified,  for  the  defense,  that,  during  the  de- 
fendant's residence  at  the  house  of  Robert  Ford,  which  included 
the  day  of  the  alleged  rape,  he  wore  a  mustache,  dark  pants, 
black  coat  and  a  black,  stiff  brimmed  hat. 

Ei  Roberts  testified,  for  the  defense,  that  he  was  at  Robert 
Ford's  on  Sunday,  January  31,  1885,  when  thtf  party  of  white 
men  came  there  to  arrest  Willie  Wills.  Defendant  was  there, 
but  showed  no  signs  of  uneasiness.  Witness  saw  defendant  go- 
ing to  and  from  his  work  for  a  week  after  Willie  Wills's  arrest. 

John  Smith  testified,  for  the  defense,  that  defendant  worked 
for  him  from  early  in  January,  1886,  until  Saturday,  February 
6,  1886,  which  included  the  day  of  the  alleged  rape  and  the  day 
of  the  arrest  of  Willie  Wills.  Witness  settled  with  defendant  in 
Voss  Bros.'s  store,  in  Brenham,  on  Saturday,  February  6,  1886, 
and  observed  the  defendant  standing  about  town  in  Brenham  all 
of  that  day.   He  did  not  appear  to  be  dodging  or  avoiding  any  one. 
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Gross  examined,  witness  said  that  defendant  wore  dark  clothes 
and  a  black  ''dude"  (stiff)  hat  while  in  his  employ,  and  had  a 
mustache.  He  frequently,  instead  of  working,  spent  many 
hours  sitting  on  a  stump»  reading  his  Bible  or  prayer  book. 

Several  other  witnesses  testified,  for  the  defense,  concurring 
in  the  statement  that  the  defendant,  while  in  the  neighborhood, 
and  at  work  for  Smith,  from  early  in  January,  1886,  until  Feb- 
ruary 6,  1886,  wore  a  mustache  and  dressed  in  black  coat,  pants 
and  stiff  hat. 

Scott  Crenshaw  and  Wash  Balding,  senior,  testified,  for  the  de- 
fense, that  they  worked  with  the  defendant  for  Smith,  and  were 
positive  that  defendant  was  at  work  in  Smith's  clearing  all  day 
on  Monday,  January  25,  and  Tuesday,  January  26,  1886,  which 
last  day  was  the  day  of  the  alleged  outrage.  Balding  testified 
that  at  its  neafei^t  point,  the  Gulf,  Colorado  and  Santa  Fe  rail- 
road track  was  four  miles  from  Smith's  clearing,  where  witness 
and  defendant  were  at  work  on  said  Monday  and  Tuesday. 

Dora  Johnson,  the  defendant's  wife,  testified  in  his  behalf, 
that,  when  defendant  left  his  home  in  Belleville,  in  January,  1886, 
he  had  a  mustache.  Witness  went  to  Robert  Ford's  house,  in 
Washington  county,  about  two  weeks  after  defendant  went  to 
work  for  John  Smith.  Defendant  met  her  in  Brenham  with  a 
horse  and  mule  and  took  her  to  Ford's  house.  He  then  had  a 
mustache.  He  escorted  witness  back  to  Brenham  a  week  later, 
going  horseback.  He  then  had  a  mustache.  He  got  home  (in 
Belleville)  on  the  night  of  Saturday,  February  6,  1886.  He  then 
I  had  a  mustache.     In  fact,  witness  had  never  known  him  with- 

out his  mustache  since  he  first  grew  it.  When  he  left  Belle- 
ville in  January  and  returned  in  February,  he  had  on  a  black 
suit  of  clothes,  and  a  black,  stiff  hat.  Witness  had  never  seen 
him  wear  gray  clothes  or  a  soft,  gray  hat.  Wesley  Johnson,  de- 
fendant's brother,  testified  substantially  as  did  Dora  Johnson, 
and,  in  addition,  that  defendant  made  no  effort  to  hide  out  after 
his  return  to  Belleville  from  Washington  county,  but  on  the  con- 
trary circulated  freely,  and  several  times  went  into  sheriff  Lew- 
is's office. 

Henry  McRes  testified,  for  the  defense,  that  he  was  a  barber 
by  trade,  and  lived  in  Belleville.  He  frequently  shaved  the  de- 
fendant, but  was  never  permitted  to  shave  off  his  mustache. 
He  shaved  defendant's  face,  except  his  upper  lip,  on  the  evening 
before  he  started  from  Belleville  to  Washington  county. 

Sheriff  Lewis  testified,  for  the  defense,  that  he  bad  never  taken 
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notice  of  the  scar  on  defendant's  face  until  he  arrested  him  for 
the  rape  of  Anna  Knuppel.  Defendant  came  into  witness's  office 
early  id"  February,  1886,  to  see  about  making  a  bond  for  a  negro 
then  in  jail.  Nothing  about  the  defendant's  manner  attracted 
witness's  attention  at  that  time.  Witness  next  saw  defendant 
on  Voight's  place,  near  Industry,  on  March  18,  1886,  when  he 
arrested  him.  Arrest  for  rape  would  excite  most  men,  but  did 
not  seem  to  alarm  the  defendant.  Witness  took  defendant  to 
Washington  county,  and  went  with  him  and  Langhammer  to 
Knuppel's  house.  Anna  examined  defendant  closely,  and  finally 
declared  him  to  be  the  man  who  outraged  her.  She  said  nothing 
about  the  scar  on  defendant's  face,  but  spoke  of  it  before  the  in- 
terview and  inspection  closed.  Witness  had  known  defendant 
for  six  or  seven  years,  and  had  had  him  in  his  employ,  but  had 
never,  prior  to  the  trouble,  observed  the  scar  on  his  face.  De- 
fendant had  always,  so  far  as  witness  knew,  sustained  a  good 
reputation  in  Belleville. 

The  witness,  on  his  cross-examination,  described  the  incidents 
of  the  interview  when  Anna  Knuppel  and  defendant  were 
brought  face  to  face,  substantially  as  did  the  witness  Langham- 
mer, adding  that  when  Anna  pronounced  defendant  to  be  her 
ravisher  she  placed  her  hands  before  her  face  and  wept. 

Messrs.  Blake,  Shelburne,  and  Wessendorf  testified,  for  the 
defense,  that  they  had  long  known  the  defendant,  but  had  never 
noticed  the  scar  on  his  face  until  their  attention  was  called  to  it 
on  this  trial.  Defendant  had  always  sustained  a  good  character 
in  Belleville. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

B.  H,  Bassett  and  E,  B.  Muse  filed  an  able  brief  and  argument 
for  the  appellant. 

«7.  H.  Burta,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  rape,  the  punishment 
imposed  being  imprisonment  in  the  penitentiary  for  ninety-nine 
vears. 

We  desire  to  notice  specially  but  three  matters.  First,  in 
forming  the  jury,  John  Watson,  a  member  of  the  special  venire, 
being  examined  touching  his  qualifications  as  a  juror,  stated,  in 
answer  to  questions,  that  he  could  read  and  write  a  little,  but  not 
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much;  that  he  could  read  print  and  could  write  his  name,  but 
could  not  read  hand  writing  unless  it  was  very  plainly  written. 
The  State  challenged  for  cause,  which  was  sustained  by  the 
court,  and  defendant  excepted. 

We  have  examined  all  the  cases  accessible  bearing  upon  this 
subject,  but  find  none  directly  in  point.  We  are  of  the  opinion 
that  the  juror  was  incompetent.  The  statute  must  have  intended 
something  practical.  That  a  person  can  write  his  name  cer- 
tainly does  not  fill  the  measure  of  the  statutory  requirement  that 
the  juror  should  be  able  to  write.  We  think  that  he  should  be 
able  to  express  his  ideas  in  words  upon  paper,  with  pen  or  pencil. 
(Rainey  v.  The  State,  20  Texas  Ct.  App.,  473.) 

G.  W.  Verness,  a  member  of  the  special  venire,  being  exam- 
ined touching  his  qualifications,  in  answer  to  questions  pro- 
pounded on  the  part  of  the  State,  stated  that  '*he  had  heard  a 
portion  of  the  evidence  on  the  habeas  corpus  trial,  and  had  then 
formed  an  opinion  in  reference  to  the  guilt  or  innocence  of  de- 
fendant, but  that  this  opinion,  so  formed,  would  not  now 
influence  his  verdict,  and  that  he  could,  notwithstanding  such 
former  opinion,  render  an  impartial  verdict  according  to  the  law 
and  the  evidence."  At  the  instance  of  the  State,  and  over  objec- 
tion by  the  defense,  he  was  held  incompetent,  and  defendant 
reserved  a  bill. 

We  are  of  the  opinion  that  this  juror  was  competent.  It  will 
he  noticed  that  the  juror  did  not  state  that  he  had  at  that  time  a 
formed  opinion,  but  from  the  trial  it  would  seem  that  he  referred 
to  the  former  opinion.  Whether  lie  then  had  an  opinion  does 
not  appear  from  the  record.  But,  let  us  suppose  that  he  had, 
and  entertained  this  opinion  up  to  the  time  of  the  trial.  He 
states  that  it  would  not  influence  his  verdict,  and  hence,  without 
further  examination  developing  that  probably  such  opinion 
would  affect  his  verdict,  we  think  he  was  competent.  It  was 
error  to  reject  the  juror.  (Thompson  v.  The  State,  19  Texas  Ct. 
App.,  611.) 

Second.  Over  the  objection  of  defendant,  the  State  introduced 
in  evidence  the  conduct  and  declarations  of  Anna  Enuppel,  the 
*  prosecutrix,  after  the  commission  of  the  oflfense.  These  declara- 
tions, etc.,  are  claimed  by  the  State  to  be  admissible  as  the  res 
gestae.  The  rule  upon  this  subject  will  be  found  clearly  stated 
and  illustrated  in  Wharton's  Criminal  Law,  volume  1,  section 
566,  thus:  "In  prosecutions  for  rape,  the  party  injured  being  a 
witness,  it  is  admissible  to  prove  that  she  made  complaint  of  the 
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injury  while  it  was  recent,  but  the  particulars  of  ber  complaint 
have,  been  held  not  to  be  evidence,  except  to  corroborate  her 
testimony  when  attacked.  And  in  any  view,  such  statements 
can  not  be  received  as  independent  evidence  to  show  who  com- 
jnitted  the  offense.  *  *  ♦  Since  such  evidence  is  admissible 
merely  as  corroboration,  it  can  not  be  u^ed  to  patch  out  the  case 
of  the  prosecution  by  supplying  new  facts.  Thus,  on  the  trial 
for  rape  which  came  before  the  Virginia  Court  of  Appeal?,  the 
main  question  was  as  to  the  identfby  of  the  'prisoner.  The 
female  was  examined,  and,  although  she  swore  positively  that 
the  prisoner  was  the  person  who  committed  the  outrage  upon 
her,  she  declined  to  give  a  description  of  him  as  at  the  time  of 
the  outrage.  The  commonwealth  then  introduced  a  witness  to 
prove  the  particulars  of  the  description  of  the  person  who  com- 
mitted the  outrage,  given  by  the  prosecutrix  to  the  witness  on 
the  morning  af te»r  the  rape  was  committed.  This,  for  the  reason 
just  given,  was  properly  held  inadmissible."  (See  also  2  Bish. 
Crim.  Proc,  sec.  963.)  If  the  State  could  not  show  in  this  man- 
ner who  committed  the  offense,  certainly  the  description  of  the 
offender  given  by  the  prosecutrix  can  not  be  introduced  in  evi- 
dence. 

Third.  There  was  testimony  of  quite  a  number  of  witnesses 
very  strongly  supporting  an  alibi.  Upon  this  subject  the  learned 
judge  charged  the  jury  that  the  defendant  relies  on  ah  alibi  as 
a  defense;  that  is,  on  proof  that,  at  the  time  of  the  offense,  if 
any  was  committed,  he  was  at  another  place,  which  rendered  it 
impossible  for  him  to  have  been  present  at  the  commission  of  the 
offense.  On  this  issue  the  burden  of  proof  is  on  the  defendant, 
to  show  by  a  preponderance  of  evidence  the  facts  establishing 
the  alibi.  But  if  the  defendant  has  shown  such  facts  as  raise  a 
reasonable  doubt  as  to  whether  he  could  have  been  present  «at 
the  commission  of  the  offense  *  ♦  or  not,  you  will  ac- 
quit him." 

These  propositions  are  inconsistent  and  in  direct  conflict.  If 
the  burden  of  proof  is  on  defendant  to  establish  his  alibi  by  a 
preponderance  of  evidence,  then  the  doctrine  of  reasonable 
doubt  can  not  possibly  apply.  Whenever,  in  a  criminal  or  civil* 
case,  a  party  is  required  to  prove  a  fact  (and  this  always  means 
by  a  preponderance  of  testimony),  the  reasonable  doubt  does  not 
obtain,  and  can  not  be  applied  to  the  negative  or  opposite  of  such 
fact. 
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If  A.  be  at  Galveston  at  a  given  time  he  is  guilty,  but  if  at 
Houston  at  that  time  he  is  not  guilty.  The  burden  is  on  A.  to 
prove  that  he  was  at  Houston.  If  this  be  so,  a  doubt  that  he 
was  at  Galveston  is  not  in  the  proposition,  because  he  must  prove 
that  he  was  at  Houston,^and  this  proof  must  be  made  by  a  pre- 
ponderance of  evidence;  and  a  doubt  that  he  was  at  Galveston 
does  not  aid  his  proof  that  he  was  at  Houston.  On  the  other 
hand,  his  proof  that  he  was  at  Houston  may  not  be  by  a  prepon- 
derance of  the  evidence,  but  amply  sulBScient  to  raise  a  reason- 
able doubt  that  he  was  at  Galveston. 

Let  us  view  these  propositions  at  work.  One  of  the  jurors 
says:  **I  doubt  that  A.  was  at  Galveston."  To  this  another  re- 
plies: "So  do  I,  but  has  A.  proved  by  a  preponderance  of  evi- 
dence that  he  was  at  Houston?"  **No,"  says  the  first,  ''but  I 
doubt,  from  his  evidence  in  support  of  his  being  at  Houston,  that 
he  was  at  Galveston."  *'But,"  replies  the  other,  **  I  know  that 
he  has  not  proven  by  a  preponderance  of  testimony  that  he  was 
not  at  Galveston,  and  we  are  instructed  by  the  judge  that  he 
must  do  this, — that  this  burden  is  upon  him."  In  comes  the 
third  juror,  and  suggests  that  the  only  way  out  of  this  trouble  is 
to  obey  all  that  the  judge  says  upon  this  subject.  To  this  all 
agree.  *' Now  then,"  says  he,  "we  will  hold  defendant  to  the 
proof  that  he  was  at  Houston,  for  we  are  told  by  the  judge  that 
the  burden  is  on  him,  and  that  he  must  prove  by  the  preponder- 
ance of  the  evidence.  Has  he  discharged  this  burden?"  All 
say:  "No."  Then  he  must  be  convicted.  But  if  he  has  dis- 
charged this  burden,  then  the  jury  might  have  a  reasonable 
doubt  of  his  being  at  Galveston.  But  the  first  juror  replies: 
'*The  judge  charged  us  that  if  defendant  has  shown  such  facts 
as  raise  a  reasonable  doubt  as  to  whether  he  was  at  Galveston 
or  not,  we  should  acquit."  To  this  all  agree;  but  the  second 
juror  says:  "We  are  also  very  plainly  told  by  his  honor,  that 
the  burden  is  on  him  to  prove  that  he  was  not  at  Galveston,  and 
this  must  be  done  by  the  preponderance  of  evidence,  and  we  have 
all  agreed  that  it  has  not  been  done  by  him." 

We  have  adopted  the  above  manner  of  showing  that  the  two 
propositions  are  in  conflict,  and  not  at  all  consistent;  and  for 
the  further  purpose  of  showing  that  they  are  misleading,  and 
calculated  to  confuse  the  jury.  We  desire  simply  to  add  that  it 
is  well  settled  in  this  State,  that  the  burden  of  proving  an  alibi 
is  not  on  a  defendant;  that  an  alibi  is  an  attack  on  the  presence 
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of  defendant  at  the  place  of  the  crime,  and  hence  an  attack  on 
guilt. 

For  the  errors  noticed,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Opinion  delivered  May  25,  1886. 


[No.  3861.] 

« 

John  Lbggett  v.  The  State. 

1.  Murder— MANSLAUGHTBR—OHAReB  of  the  Court.— See  the  opinion 

in  extenso  and  the  istatement  of  the  case  for  evidence  in  a  murder  case, 
held  to  demand  of  the  trial  court  a  charge  upon  the  law  of  manslaughter, 
whether  asked  or  not. 

2.  Same— Insanity. — See  the  statement  of  the  case  for  a  special  charge 

upon  the  defense  of  insanity,  which,  in  view  of  the  evidence  on  the  trial, 
'   should  have  been  given. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  be- 
fore the  Hon.  G.  N.  Aldredge. 

The  appellant  in  this  case  was  charged  by  indictment  with  the 
murder  of  John  Andrews,  in  Dallas  county,  Texas,  on  the  fourth 
day  of  July,  1886.  His  trial  resulted  in  his  conviction  of  murder 
in  the  second  degree,  his  punishment  being  assessed  at  a  term  of 
five  years  in  the  penitentiary. 

J.  S.  Raw  lings  was  th,e  first  witness  for  the  State.  He  testified 
as  follows:  "  I  live  in  Dallas  county,  and  have  lived  there  since 
1848.  I  have  lived  in  Hutchings  for  the  last  two  years.  I  knew 
John  Andrews.  He  is  dead.  His  death  was  caused  by  a  pistol 
shot.  I  saw  him  shot.  John  Leggett  shot  him  in  this,  Dallas 
county,  on  the  fourth  day  of  July,  1885.  I  saw  the  defendant, 
John  Leggett,  ride  up  north  out  of  the  base  ball  grounds,  hitch 
his  horse,  and  go  down  into  town.  Reese  Clinton  came  out  of 
his  shop,  and  I  heard  him  call  John  Leggett  and  say  that  there 
was  a  row  down  there.  John  Leggett  came  out  a  moment  after, 
went  to  l;is  horse,  got  on  him,  and  got  his  pistol  out  of  his  saddle 
bags.     He  then  rode  to  where  the  negro  was  and  shot  him,  and 


Term,  1886.]  Leggbtt  v.  The  State.  383 


Statement  of  the  case. 


then  shot  at  another  man,  and  rode  down  into  town,  where  he 
was  arrested.  I  saw  John  Andrews,  the  deceased,  standing 
perfectly  still,  about  the  time  the  defendant  threw  his  pistol 
down  on  him.  I  think  the  deceased  was  hit  just  below  the  right 
eye." 

Cross-examined,  the  witness  testified  as  follows:  "  I  saw  the 
defendant  the  first  time  about  two  o'clock.  When  we  went  out 
to  the  play  ground  to  play  base  ball,  he  was  either  sitting  on  his 
horse  or  was  tying  his  horse.  I  saw  him  again  about  five  o'clock, 
coming  from  the  black  smith  or  wood  shop.  He  was  not  on  the 
ground  when  Reese  Clinton  was  calling  out  that  there  was  a  row 
up.  I  was  not  present  when  the  defendant  was  arrested.  I 
think  I  was  one  hundred  or  one  hundred  and  fifty  yards  from  the 
defendant  when  he  came  out  of  the  shop.  The  defendant  rode 
his  horse  in  a  lope.  When  on  his  horse  he  was  flourishing  one 
hand,  and  I  suppose  was  using  his  other  hand  with  his  bridle.  I 
do  not  know  whether  I  saw  his  left  or  other  hand  or  not.  He 
flourished  both  of  his  hands  while  walking  to  his  horse.  Then 
he  got  on  his  horse.  After  he  got  on  his  horse,  and  as  soon  as  he 
could  get  his  pistol,  he  flourished  his  right  hand.  He  had  gone 
about  twenty  yards  when  he  began  flourishing  his  hand.  He 
had  something  in  each  hand  when  he  came  out  of  the  shop.  I 
have  no  ill  feeling  in  this  case,  so  far  as  I  know.  I  have  not 
ridden  over  the  county  to  get  some  one  to  testify  as  I  would.  I 
did  not  see  Mr.  Buchanan  about  his  testimony,  nor  did  I  tell  Mr. 
Clint  that  I  would  assist  him  in  getting  a  jury." 

Mr.  Wilhite  was  the  next  witness  for  the  State.  He  testified 
that  he  was  on  the  base  ball  ground  at  Hutchings  when  the  de- 
ceased was  killed  by  the  defendant  on  July  4,  1885.  Defendant 
was  going  towards  his  horse  when  witness  first  saw  him.  He 
appeared  to  be  angry.  He  mounted  his  horse,  rode  over  the 
ground,  and  finally  to  the  point  where  deceased  was  standing, 
and  shot  the  deceased.  Witness  first  noticed  Andrews  when  he 
fell.    He  died  almost  instantly. 

Cross-examined,  the  witness  stated  that  he  was  standing  about 
thirty  yards  from  the  base  ball  grounds  at  the  time  of  the  shoot- 
ing. Defendant's  horse  was  then  hitched  about  thirty  yards 
from  witness.  Defendant  was  about  one  hundred  yards  from 
witness  when  witness  first  saw  him,  and  about  an  equal  distance 
from  his  horse.  After  mounting  the  horse,  the  defendant  rode 
pretty  rapidly  over  the  ball  ground.  Witness  could  not  say  that 
he  went  over  it  but  once.     Witness  could  not  say  that  the  de- 
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fendant  described  a  circle  in  riding  over  the  ball  ground.  He 
first  fired  his  pistol  into  the  air.  He  then  shot  Andrews,  and 
then  fired  a  shot  into  the  ground,  and  rode  off  towards  the  store. 
Witness  was  not  expecting  to  see  him  shoot  the  deceased.  When 
witness  first  saw  defendant,  before  he  got  to  his  horse,  he  was 
walking  along  the  prairie,  his  hands,  one  of  them  clutching  a 
knife,  hanging  at  his  sides. 

Re-examined,  witness  said  that  he  thought  the  instrument  de- 
fendant had  in  his  hand  when  he  first  saw  him  was  a  chisel.  He, 
defendant,  talked  loudly,  saying  something  about  a  d — d  negro, 
which  witness  did  not  understand. 

On  his  re-cross-examination,  the  witness  stated  that  lie  had  no 
recollection  of  discussing  the  tragedy  with  Rawlings  once 
shortly  after  it  occurred.  He  talked  to  Rawlings  just  before  go- 
ing on  the  stand,  but  had  little  to  say  on  the  subject  of  the  kill- 
ing. The  witness,  at  the  time  of  the  shooting,  was  about  one 
hundred  paces  from  the  black  smith  shop,  and  between  sixty  and 
seventy-five  paces  from  the  point  where  the  fatal  shot  was  fired. 
Defendant  was  riding  in  a  lope  and  endeavoring  to  get  some 
thing  out  of  his  saddle  pockets  when  the  witness  first  took  par- 
ticular notice  of  him.  Four  shots  were  fired  by  the  defendant. 
He  killed  deceased  with  his  first  shot.  He  then  rode  in  a  circle 
to  a  man  named  Glenn,  whom  he  made  throw  up  his  hands,  and 
then  rode  back  to  the  body  of  the  negro.  Witness  did  not  see 
the  defendant's  pistol  until  the  fatal  shot  was  fired.  From  the 
body  of  the  negro  the  defendant  rode  to  town.  When  witness 
reached  town,  Clinton  and  others  had  the  defendant  down  on 
Appel's  porch.     The  State  closed. 

Reese  Clinton  testified,  for  the  defense,  that  he  was  with  the 
defendant  all  day  on  July  4,  1885,  after  he,  defendant,  arrived  in 
the  town  of  Hutchings,  until  just  before  the  killing  of  the  de- 
ceased. The  defendant,  when  he  killed  the  deceased,  was,  in  the 
opinion  of  the  witness,  a  raving  maniac.  He  would  listen  to  no 
one.  Witness  saw  the  defendant  when  he  went  to  and  got  on 
his  horse.  He  then  rode  to  the  point  where  he  shot  the  negro, 
about  one  hundred  yards  distant.  He  then  turned  almost  en- 
tirely around  and  rode  towards  the  base  ball  grounds.  He  killed 
Andrews  with  his  first  shot.  Witness  did  not  know  that  he  did 
anything  more  than  halloo  while  riding  toward  the  ball  ground. 
Witness  did  not  see  his  hands  after  he  got  on  his  horse.  His 
person  was  very  bloody  when  he  left  the  black  smith  shop.  Wit- 
ness tried  to  prevent  the  defendant  from  shooting  again  after 
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killing  deceased,  but  failed.  Defendant  fired  again  after  he 
killed  the  negro.  He  then  rode  to  and  into  the  store,  where  the 
witness,  aided  by  defendant's  father,  pulled  the  defendant  from 
his  horse.  One  man  could  ordinarily  manage  defendant,  but 
two  men  were  insufficient  to  hold  him  on  that  occasion.  De- 
fendant was  then  taken  to  the  depot  and  kept  until  ten  o'clock. 
Defendant  had  one  drink  of  whisky  at  the  shop,  the  drink  being 
but  one  swallow.  Defendant  and  the  witness  then  went  to  the 
base  ball  ground.  Witness  went  to  the  bat  and  defendant  re- 
turned to  the  shop.  When  witness  had  struck  his  first  ball,  he 
heard  that  defendant  was  raising  a  row.  Witness  had  known 
the  defendant  intimately  from  his  childhood.  Defendant,  in  his 
childhood,  was  thrown  from  his  horse  and  suffered  an  injury  of 
the  head  which  affected  his  mind.  At  times  defendant  was 
hopelessly  crazy,  and  at  others  his  mind  was  passive.  He  could 
not  be  said  to  be  insane  at  all  times,  but  he  had  often 
been  too  crazy  to  know  either  the  witness  or  his  own  brother. 
Defendant  was  not  in  the  least  affected  by  the  drink  of  whisky 
he  took  a  short  while  before  the  killing.  The  parties  present 
when  defendant  took  the  drink  of  whisky  were  John  Campbell, 
Shorter,  O.  B.  Clinton,  Frank  Clinton,  E.  S.  Willoughby,  Eli 
Neal,  and  Cal  Frazier. 

Cross-examined,  the  witness  testified  that  he  was  a  cousin  to 
the  defendant.  While  yet  a  youth,  the  defendant  was  thrown 
from  his  horse.  His  head  struck  a  rock,  and  injured  his  mind. 
Wimess  knew  of  nothing  else  that  had  ever  happened  to  de- 
fendant to  impair  it.  Witness  was  told  that,  on  the  day  of,  but 
before,  the  homicide,  the  defendant  was  struck  over  the  head 
with  an  engine  spoke.  The  fall  from  the  horse,  which  resulted 
in  the  wound  on  defendant's  head,  occurred  in  1880.  Witness 
saw  the  defendant  in  a  crazy  fit  in  1884.  He  then  acted  in  a 
wild,  strange  manner,  becoming  violently  enraged  at  his  cousin 
for  some  slight  offense.  His  mother  and  brother  Jerry  were 
theit  with  him.  The  witness  had  never  known  of  the  defendant 
being  addicted  to  drink.  Witness  did  not  know  a  Mr.  Parr. 
Defendant  was  crazy  on  July  4,  1885.  He  cursed,  struck  at, 
and  called  upon  every  body  to  help  him.  He  called  for  boys 
who  were  not  present.  His  mother  and  his  brother  Jerry  came 
to  him  after  the  shooting,  but  he  did  not  know  them.  Witness 
did  not  go  to  Hutchings  with,  but  before,  the  defendant,  on  the 
day  of  the  killing.  Witness  did  not  know  who  owned  the  bottle 
of  whisky  from  which   he  and   defendant  took  the  drink  of 
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whisky  on  the  day  of  the  killing.  The  bottle  of  whisky,  when 
first  seen  by  the  witness,  was  in  the  hands  of  John  Campbell,  in 
witness's  father's  black  smith  shop.  If  the  whisky  belonged  to 
Eli  Neal,  witness  did  not  then  know  it.  Defendant  was  perfectly 
rational  at  two  o'clock,  when  he  and  witness  went  from  the  ball 
ground  to  the  shop.  When,  just  before  the  shooting,  the  defend- 
ant left  the  shop,  he  walked  rapidly  to  his  horse,  and  cut  the 
rope  with  which  the  animal  was  tied,  mounted  his  horse,  and  got 
his  pistol  from  his  saddle  pocket.  Witness  was  told  that  defendant 
was  hit  a  severe  blow  over  the  head  with  a  blunt  instrument, 
but  he  neither  saw  nor  examined  for  wounds  on  the  head.  Wit- 
ness saw  a  cut  on  the  fleshy' part  of  the  defendant's  right  arm, 
which  he  said  was  done  by  a  negro.  The  arm  was  bloody,  and 
defendant  complained  that  he  was  bleeding  to  death.  Defend- 
ant vomited  after  his  arrest.  Witness  attributed  that  vomiting 
to  sickness  of  the  stomach,  resulting  from  the  blow  over  the 
head,  and  not  to  the  drink  of  whisky.  Defendant  did  not  go  to 
sleep  at*  any  time  on  July  4,  1885,  after  the  shooting.  Witness 
did  not  hear  defendant  tell  Doctor  Dickey  that  he  would  kill  him 
if  he  stuck  a  needle  in  him.  He  did  not  hear  defendant  say  that 
he  would  kill  any  body  who  touched  him,  and  that  he  intended 
to  kill  every  negro  except  Eli  Neal.  Witness  was  not  drunk  on 
the  evening  of  July  4,  1885.  Eli  Neal,  Cal  Frazier,  and  the  wit- 
ness's father  were  drunk  on  that  evening,  and  witness's  brother 
Frank  was  '*  happy." 

C.  S.  Camplin  testified,  for  the  defense,  that  he  saw  the  defend- 
ant after  five  o'clock  on  the  evening  of  July  4,  1885,  and  re- 
mained with  him  as  long  as  thirty  minutes.  The  defendant's 
actions  were  those  of  an  insane^  and  not  those  of  a  drunk  man. 
Witness  did  not  think  the  defendant  was  then  conscious  of  his 
talk  or  his  actions. 

Doctor  Potter  testified,  for  the  defense,  that  the  defendant  was 
dangerously  ill  when  he  became  witness's  patient  in  October, 
1881.  He  was  then  suffering  from  malarial  troubles  which 
threatened  the  brain,  and  was  wholly  unconscious  for  thirty-six 
hours  at  one  time.  Such  attacks  frequently  result  in  permanent 
insanity.  Witness  had  often  seen  the  defendant  after  that  at- 
tack, but  was  unable  to  say  that  his  mind  was  seriously  affected. 
On  one  occasion  after  that  attack  the  witness  saw  the  defendant 
when  excited  and  mad.  He  was  then  deranged.  Witness  saw 
the  defendant  on  the  evening  of,  but  after  the  killing.  He  was 
then  unconscious^  and  knew  no  one.     He  was  then  lying  down, 
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and  his  father  and  others  .were  using  their  utmost  efiforts  to  hold 
him.  A  man  who  has  received  a  wound  capable  of  making  such 
a  scar  as  the  defendant  had  on  his  head  was  liable  at  any  time 
to  become  deranged  under  excitement.  Excitement  would  be 
likely  to  •cause  a  rush  of  blood  to  the  head,  producing  insanity. 
A  blow  on  the  head  severe  enough  to  knock  down  a  man 
wounded  on  the  head,  as  the  defendant  had  evidently  been,  was 
sufficient,  under  ordinary  circumstances,  to  produce  that  de- 
gree of  excitement  sufficient  to  produce  insanity.  A  very  small 
amount  of  stimulant  taken  by  a  person  so  wounded  would  likely 
produce  insanity.  A  person  whose  condition  of  mind  was  nor- 
mal might,  if  stricken  on  the  head,  be  not  affected,  but  might  be 
rendered  instantly  insane  if  the  same  blow  were  struck  just  after 
he  had  taken  a  stimulant.  Such  a  blow  might  produce  insanity 
without  a  stimulant  having  been  taken,  but  was  more  likely  to 
do  so  after  a  stimulant  had  been  taken. 

Cross-examined,  witness  said  that  he  could  not  testify  posi- 
tively that  he  had  ever  seen  the  defendant  insane  except  during 
the  thirty-six  hours  of  unconsciousness  which  attended  his  at- 
tack of  typho-malarial  fever.  Typho-malarial  fever  was  fre- 
quently attended  by  deliriousness,  without  reference  to  the  tem- 
perament of  the  patient.  Witness  did  not  know  the  defendant 
sufficiently  well  in  188L  to  be  able  to  tell  his  general  condition  of 
mental  health.  The  witness  could  not  say  how  the  defendant's 
mind  had  been  affected  since  his  attack  in  1881.  Some  time 
(perhaps  a  year)  after  defendant's  recovery  from  his  attack  in 
1881,  witness  saw  the  defendant  between  Lisbon  and  Hutchings, 
in  apparently  a  terrible  condition  of  mind.  He  was  violently 
excited  and  mad,  and  was  resisting  the  efforts  of  some  paities 
to  hold  him.  It  was  possible  that,  on  that  occasion,  he  was  in 
liquor,  and  was  quarreling.  Witness  did  not  claim  to  be  an  in- 
sanity expert.  Deceased  was  sixty-five  or  more  years  old,  when 
killed.  Witness  did  not  know  what  effect  the  slaying  of  a  man 
would  have  upon  the  mind  of  the  slajer.  He  once  knew  a  man 
who  received  a  severe  blow  on  the  head,  and  ever  afterwards, 
during  the  thirteen  years  of  his  life,  was  insane  at  intervals. 
That  man  died  insane. 

Doctor  J.  T.  Dickey  testified,  for  the  defense,  that  he  saw  de- 
fendant at  or  after  five  o'clock  on  the  evening  of  July  4,  1885. 
Witness  was  called  to  dress  his  wound,  which,  in  a  measure,  he 
succeeded  in  doing.  Witness's  opinion  then  was  that  the  de- 
fendant was  both  insane  and  under  the  influence  of  whisky. 
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His  opinion  at  present,  being  now  familiar  with  the  facts  sur- 
rounding the  case,  was  that  defendant  was  then  crazy.  Wit- 
ness remained  with  defendant  thirty  or  more  minutes  on  that 
occasion.  Defendant  was  unconscious  of  what  was  transpiring, 
and  was  impressed  with  the  conviction  that  the  negroes  were 
trying  to  kill  kim,  and  called  on  persons  present  and  absent  to 
protect  him. 

Cross-examined,  the  witness  testified  that  he  applied  a  stick- 
ing plaster  to  the  defendant's  wound,  but  could  not  get  it  placed 
right,  because  of  the  defendant's  struggles.  The  witness  then, 
and  now,  thought  that  the  defendant  was  insane,  and  that  his 
insanity  was  thc'result  of  anger  and  excitement. 

8.  J.  Willoughby  testified,  for  the  defense,  that  he  saw  the  de- 
fendant in  the  town  of  Hutchings  on  the  evening  of  July  4, 1885, 
first  between  two  and  three  o'clock,  on  the  base  ball  ground,  and 
later,  going  from  the  black  smith  shop  toward  his  horse.  He  had 
a  knife  or  some  such  instrument  in  one  hand,  and  was  swinging 
his  arms.  He  then  mounted  his  horse,  rode  up  to  and  shot  the 
deceased,  killing  him.  He  then  discharged  his  pistol  three  times 
more,  and  rode  off  towards  the  store.  The  defendant  was  crazy 
on  that  occasion.     His  actions  were  not  those  of  a  drunk  man. 

Cross-examined,  witness  said  that  he  was  engaged  in  the  game 
of  base  ball.  It  began  about  two  o'clock,  and  continued  until 
about  five;  when  the  negro  was  killed.  Defendant  was  on  the 
ground  when  the  game  began,  but  witness  did  not  know  where 
he  was  during  the  time  it  was  being  played.  Witness  got  a 
drink  at  the  shop  while  the  game  was  in  progress,  but  was  not 
at  the  shop  again  until  after  the  killing.  Witness  did  not  see 
the  defendant  take  but  one  drink  on  that  day.  While  on  his 
horse,  after  leaving  the  shop,  the  defendant  said  that  a  "GJ-d 
d— d  negro  had  cut  him,  and  that  he  would  kill  the  negro." 
The  witness  did  not  think  the  drink  of  whisky  caused  the  de- 
fendant's insanity.  Just  before  the  shooting,  defendant's  father 
asked  him  what  was  the  matter  with  him.  Defendant  did  not 
then  reply,  but  immediately  after  the  shooting  said  to  his  father: 
** That's  what's  the  matter."  Witness  thought  that  defendant 
was  totally  crazy  when  he  shot  deceased,  and  unable  to  tell  a 
negro  from  a  white  man. 

L.  E.  Leggett  testified,  for  the  defense,  that  he  was  defend- 
ant's father.  He  lived  near  Hutchings  on  July  4,  1885.  Defend- 
ant, who  was  nearly  twenty-one  years  old,  lived  with  witness. 
Witness  went  to  Hutchings  about  one  o'clock  p.  m.  on  July  i, 
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18ft5.  Defendant  came  to  town  some  little  time  afterwards.  He 
tied  his  horse,  and  joined  a  crowd  about  the  base  ball  ground. 
Witness  and  defendant  worked  together  during  the  forenoon, 
and  witness  knew  that  defendant  had  taken  nothing  to  drink  up 
to  the  time  he  came  to  town.  Witness  did  not  know  how  long 
defendant  stayed  on  the  play  ground.  Witness  next  saw  the  de- 
fendant walking  briskly  from  the  black  smith  shop  towards  his 
horse.  He  had  a  screw  driver  in  his  hand,  flourishing  it.  Wit- 
ness saw  as  he  passed  that  defendant's  arm  was  bloody,  and 
called  three  or  four  times  to  him  to  stop  and  tell  him  what  was 
the  matter,  but  defendant  paid  no  attention  to  witness.  He  went 
straight  to  his  horse,  cut  the  tie  rope,  mounted  him,  put  one 
hand  on  the  bridle,  and  with  the  other  reached  back  and  got  his 
pistol.  Witness  called  to  him  for  God's  sake  not  to  draw  a  pis- 
tol. Defendant  exclaimed  that  he  was  bleeding  to  death.  He 
then  fired  off  his  pistol,  rode  up  to  deceased,  and  shot  him,  with 
the  remark:  *'You  are  the  d — d  son-of-a-b — h  that  cut  me." 
Defendant  then  rode  around  shooting  off  his  pistol.  Carl  Fra- 
zier  was  a  yellow,  and  deceased  a  black  negro.  Witness  knew 
James  Glenn.  After  he  shot  the  deceased,  defendant  rode  into 
Atwell's  store,  to  which  place  witness  followed  him,  and  with 
the  assistance  of  Reese  Clinton,  and  others,  took  defendant  from 
his  horse,  and  out  of  doors.  The  defendant  resisted  removal 
from  his  horse,  fighting,  struggling,  and  displaying  extraordi- 
nary strength.  Ordinarily  defendant  was  tractable  and  easily 
controlled  by  witness.  It  was  the  opinion  of  the  witness  that 
the  defendant  was  not  drunk  when  he  shot  the  deceased,  but 
that  he  was  crazy  or  possessed  of  the  devil. 

During  the  year  1880  the  defendant  was  thrown  by  his  horse 
over  a  bank,  his  head  striking  a  large  stone.  The  result  of  that 
fall  was  a  severe  wound  on  the  head,  the  scar  of  which  was  yet 
plain  on  the  forehead.  Defendant  was  confined  for  several 
months  with  that  wound,  and  for  a  long  time  afterwards  com- 
plained of  great  pain  in  his  head.  He  suffered  a  severe  attack 
of  brain  fever  in  1881,  which  lasted  three  months,  and  six  months 
elapsed  before  he  was  able  to  work.  Defendant  had  not  been 
mentally  sound  since  the  attack  of  brain  fever.  Doctor  Potter 
attended  defendant  through  that  illness.  Defendant  was  read- 
ily excited,  and,  when  laboring  under  excitement,  knew  abso- 
lutely nothing.  In  the  opinion  of  the  witness,  the  defendant 
had  not  the  least  conception  of  what  he  did  on  the  evening  of 
the  killing.     He  did  not  recognize  the  witness  after  the  tragedy. 
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Witness  remained  with  the  defendant  after  the  killing  until  the 
sheriff  took  charge  of  him,  at  about  eleven  o'clock  on  the  same 
night.  Witness  next  saw  him  in  jail,  and  asked  him  if  he  real- 
ized what  he  had  done.  He  replied  that  he  had  no  idea  of  his 
own,  but  that  he  had  been  told  that  he  had  killed  a  negro.  Wit- 
ness told  him  that  he  had  actually  killed  the  negro,  and  he 
replied  that  he  supposed  he  would  have  to  believe  witness,  but 
that  he  had  no  recollection  of  doing  so. 

Cross-examined,  witness  testified  that  he  had  no  recollection 
of  hearing  defendant  say,  "that's  what's  the  matter,"  after  he 
shot  the  deceased.  He  would  hardly  forget  such  a  remark  if  it 
was  made,  and  would  most  certainly  have  heard  it.  Witness 
knew  Robert  Simpson,  and  regarded  him  an  honest  man.  The 
witness  had  thought  that  defendant,  since  the  injury  to  his  head, 
was  easily  irritated,  but  had  not  fully  decided  in  his  own  mind 
that,  when  excited  and  angry,  he  lost  his  reason,  until  the  day 
of  the  killing.  Witness  had  often  told  defendant  that  he  would 
get  into  trouble  unless  he  curbed  his  desperate  and  reckless  hab- 
its. Defendant  was  rational  and  sane  on  the  day  of  the  killing 
up  to  the  time  that  he  went  from  the  ball  ground  to  the  black 
smith  shop.  He  had  never  exhibited  an  excitable  or  irritable 
temperament  until  after  his  fall  from  the  horse  in  1880.  His  ex- 
citability  was  aggravated  by  his  subsequent  attack  of  brain 
fever. 

Doctor  W.  P.  Stone  testified,  for  the  defense,  that  he  saw  the 
defendant  at  Atwell's  store  on  the  evening  of  July  4,  1885,  after 
the  killing.  Two  men  were  trying  to  hold  him  down.  A  blow 
on  the  head  was  capable  of  producing  temporary,  and  sometimes 
produced  permanent,  insanity.  Reaction,  which  invariably  suc- 
ceeds a  non-fatal  blow,  often  produces  sick  stomach  and  vom- 
iting. 

O.  B.  Clinton,  the  proprietor  of  the  black  smith  shop,  testified, 
for  the  defense,  that  his  son,  Reese  Clinton,  and  the  defendant, 
came  to  his  shop  about  two  o'clock  on  the  evening  of  July  4, 
1885.  Defendant  took  but  one  drink  of  one  swallow  of  whisky 
in  that  shop.  The  parties  then  in  the  shop  were  the  witness,  the 
defendant,  Reese  and  Frank  Clinton,  John  Campbell,  Shorter, 
Eli  Neal,  and  Frazier.  The  drink  of  whisky  taken  by  the  de- 
fendant was  a  mere  taste,  and  had  no  apparent  effect  upon  him. 
The  colored  man,  Frazier,  was  an  employe  in  witness's  shop. 
He  had  just  returned  from  Dallas,  and  wanted  to  go  to  sleep,  as 
a  means  of  resting  himself  for  a  dance  to  be  given  that  night. 
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Defendant  would  not  let  him  sleep,  protesting  that  he  should 
stay  awake  and  play  with  the  boys.  Defendant  was  then  play- 
ing with  a  screw  driver.  The  negroes,  Frazier  and  Neal,  got 
into  a  political  discussion,  when  some  one  called  witness's  atten- 
tion to  the  fact  that  they  were  quarreling.  As  witness  turned 
to  look  at  them,  he  saw  the  defendant  getting  up  from  the 
ground,  wild  and  furious.  Frazier  was  standing  near  with  the 
iron  spoke  of  an  engine  in  his  hand.  The  spoke  was  about  three 
and  one-half  inches  wide,  by  one  and  a  half  inches  thick.  It 
was  about  two  or  two  and  a  half  feet  long.  Witness  caught  the 
defendant  and  tried  to  hold  him,  but  failed.  Defendant  was 
utterly  beside  himself,  and  had  not  the  faintest  idea  of  what  he 
was  doing.  The  witness  then  knew  that  the  defendant  was  sub- 
ject to  fits  of  insanity. 

Cross-examined,  the  witness  said  that  he  took  several  drinks, 
but  was  not  drunk  on  July  4,  1885.  He  got  into  his  wagon,  un- 
aided, to  go  home  that  evening.  No  one  put  him  into  his  wagon. 
Witness,  Frazier,  and  Neal  got  into  a  discussion  of  the  relations 
of  the  negroes  to  the  soldiers  of  the  federal  army.  Witness 
remarked  to  them  that  he,  witness,  and  other  federal  soldiers, 
had  liberated  the  negro  race,  and  that  the  negroes  for  that 
reason  ought  to  sustain  the  party  of  the  federal  soldiery  at  the 
polls.  He  remarked,  further,  that  the  Fifteenth  Amendment  to 
the  federal  Constitution,  which  guaranteed  to  the  negro  equal 
rights  with  the  whites,  was  another  result  of  the  war  fought  for 
the  negro  by  the  federal  soldiers.  Defendant,  who  was  witness's 
nephew,  agreed  with  the  witness.  The  trouble  which  culminated 
in  the  killing  of  the  deceased  began  shortly  after  the  talk  about 
the  soldiers  and  the  negroes.  Defendant  left  no  one  in  his  shop 
when  he  went  off  towards  the  ball  ground,  except  witness,  his 
son  Frank,  and  Eli  Neal.  Frazier  left  the  shop  a  few  minutes 
before  defendant  did.  Other  parties  were  in  and  out  of  the  shop 
during  the  evening. 

Frank  Clinton  testified,  for  the  defense,  that  the  defendant 
came  to  witness's  father's  shop  about  two  o'clock  on  the  evening 
of  July  4,  1885,  and  remained  there  until  a  few  minutes  before 
the  killing  occurred.  All  of  the  parties  present  took  two  drinks 
of  whisky,  save  the  witness  and  the  defendant,  who  took  one 
drink  each.  Defendant  got  to  sporting  with  the  negro  Frazier, 
pretending  an  effort  to  unscrew  his  navel.  Frazier  was  then 
lying  down.  He  said  that  he  wanted  to  sleep  and  rest,  to  be 
ready  for  a  dance  that  night.    Defendant  made  him  get  up  and 
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join  him  and  Neal  in  some  sport.  Frazier  and  Neal  then  ^ot  into 
a  dispute  as  to  which  of  the  political  parties  was  entitled  to  the 
vote  of  the  negroes.  Neal  supported  the  claims  of  one  party 
and  Frazier  those  of  the  other.  Witness's  father  and  defendant 
supported  the  right  of  the  republican  party  to  the  negro  vote, 
upon  the  ground  that  it  had  freed  the  negro  and  invested  him 
with  civil  rights.  The  debate  between  the  negroes  grew  angry, 
and  Frazier  presently  struck  at  Neal  with  the  spoJjie  of  an  en- 
gine, missed  N'eal,  and  struck  defendant  on  the  side  of  the  head, 
bringing  him  to  his  knees.  The  defendant  struck  Frazier  over 
the  head  with  a  screw  driver,  and  Frazier  left  the  shop  to  get  his 
pistol,  with  which  he  said  he  was  going  to  kill  defendant. 
Witness  followed  Frazier  to  his  house,  and  prevented  him  from 
getting  his  pistol.  All  parties  were  drinking.  The  defendant 
was  not  drunk. 

Cross-examined,  witness  testified  that  Neal  owned  the  bottle 
of  whisky.  All  parties  drank  out  of  Neal's  bottle.  Witness  was 
not  drunk.  Witness's  father,  Frazier,  Neal,  and  the  defendant 
were  together  in  the  shop  from  about  two  o'clock  until  nearly 
five.  Campbell,  Shorter,  Willoughby,  and  witness's  brother, 
Reese,  were  in  the  shop  about  the  time  the  game  of  base  ball 
commenced,  and  they  took  a  drink.  They  went  back  to  the 
game  and  remained  there  until  the  killing  occurred.  Neal,  Fra- 
zier, and  witness's  father  were  drunk  while  discussing  the  free- 
dom of  the  negro.  The  talk  about  the  negro's  rights  occurred 
just  before  defendant  and  Frazier  struck  one  another,  and  just 
before  the  shooting  of  the  deceased.  Frazier  struck  defendant 
over  the  left  temple.  The  blow  bruised  the  side  of  his  head  con- 
siderably. Witness's  father  went  home  just  after  the  shooting. 
He  was  too  drunk  to  get  into  the  wagon.  Witness's  mother  and 
uncle,  the  defendant's  father,  put  him  in  the  wagon. 

A.  B.  Floyd  testified,  for  the  defense,  that  he  had  known  the 
defendant  about  ten  years,  and  had  seen  a  great  deal  of  him  dur- 
ing the  last  four  years.  Defendant's  mind  had  not  been  right 
since  he  had  a  severe  attack  of  sickness  about  four  years  before 
this  trial.     The  defense  closed. 

John  Shorter  testified,  for  the  State,  in  rebuttal,  that  he,  Wil- 
loughby, and  Campbell,  on  their  way  to  the  base  ball  ground, 
about  two  o'clock  on  the  evening  of  July  4,  1885,  stopped  at  old 
man  Clinton's  wood  shop.  Defendant  was  in  the  shop  at  the 
time.  All  the  parties  named  took  a  drink  of  whisky.  Witness 
saw  three  bpttle^  of  whisky  in  the  shop.     He  did  not  see  the  de- 
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fendant  take  but  one  drink,  but  thought  he  h^d  taken  other 
drinks.  Reese  Clinton  was  not  then  at  the  shop,  but  was  on  the 
ball  ground,  and  did  not  leave  the  ball  ground  nor  goto  the  shop 
during  the  evening,  prior  to  the  shooting. 

Robert  Simpson  testified,  for  the  State,  in  rebuttal,  that  he  had 
known  the  defendant  between  five  and  six  years;  lived  near  him, 
and  saw  him  every  week  or  two.  So  far  as  the  witness  knew 
the  defendant  had  alwavs  been  sane.  Cross-examined,  the  wit- 
ness  said  that  he  had  never  heard  the  question  of  the  defendant's 
insanity  mooted  until  the  day  of  this  trial. 

S.  J.  Smith  testified,  for  the  State,  in  rebuttal,  that  during  the 
spring  pending  this  trial  he  met  the  defendant  and  two  other 
young  men  on  the  road  between  Lisbon  and  Hutchings.  De- 
fendant was  then  drunk,  and  conducted  himself  like  a  drunken 
i         man. 

Jeflf  Haskell  testified,  for  the  State,  in  rebuttal,  that  he  and 
defendant  ran  stock  for  Mr.  Gano  for  a  couple  of  months  during 
the  summer  preceding  the  trial,  during  which  time  they  were  to- 
gether day  and  night.  Judging  from  his  conduct  and  his 
actions,  the  defendant  was,  during  that  time,  as  sane  as  any  of 
witness's  acquaintances.  The  killing  of  the  deceased  occurred 
soon  after  the  defendant  returned  home  from  that  drive.  Henry 
Samuels  and  Jim  Lewis,  who  were  also  with  defendant  on  the 
cattle  drive  referred  to  by  Haskell,  testified  substantially  as  did 
Haskell. 

J.  S.  Rawlings  recalled,  testified,  for  the  State,  that,  judging 
the  defendant  by  his  actions,  he  thought  the  defendant  was 
drunk  when  he  killed  the  deceased.  Witness  heard  the  defend- 
ant, after  his  arrest,  exclaim:  "Q — d  d — n  the  man  who  gave 
me  the  whisky!"  Witness  was  unable  to  say  that  the  defend- 
ant, when  he  fired  the  fatal  shot,  was  or  was  not  able  to  discern 
right  from  wrong.  He  heard  defendant  call  to  two  or  three  per- 
sons by  name  after  his  arrest. 

James  Haigler  testified,  for  the  State,  in  rebuttal,  that  he  was 
a  deputy  sheriff  of  Dallas  county,  and  resided  at  Hutchings.  He 
arrested  defendant  on  the  evening  of,  and  after  the  killing. 
Defendant  "gagged"  and  vomited  several  times,  throwing  up 
something  like  water.  He  slept  about  an  hour  at  one  time,  and 
about  an  hour  and  a  half  at  another  time  after  his  arrest.  Cal 
Frazier  was  placed  under  arrest  on  that  night.  Witness  and 
sheriff  Smith  examined  defendant's  head  on  that  night,  but 
could  find  no  sign  of  a  blow.    Defendant,  after  waking  up  about 
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eleven  o'clock,  talked  rationally.  Cal  Frazier,  who  was  in  arrest 
for  an  assault  upon  the  defendant,  was  brought  to  the  depot  and 
confronted  defendant.  He  asked  defendai^t  if  it  was  true  that 
they,  Frazier  ani  defendant,  had  had  trouble.  Defendant  re- 
plied that  they  had  had  no  trouble,  and  had  only  engaged  in 
some  sport. 

Cross  examined,  witness  stated  that  the  defendant  when  ar- 
rested  was  **wild."  It  required  the  strength  of  two  persons  to 
arrest  and  hold  him.  He  continued,  long  after  his  arrest,  to  call 
upon  the  boys  who  were  out  with  him,  to  keep  the  Mexicans  oflf 
of  him,  and  not  let  them  kill  him. 

0.  B.  Rawlings  testified,  for  the  State,  in  rebuttal,  that  he  was 
in  Hutchings  on  the  day  of  the  killing,  and  saw  the  defendant 
after  his  arrest.  It  was  the  opinion  of  the  witness  that  the  de- 
fendant was  then  drunk.  Witness  heard  him  curse  the  man  who 
gave  him  the  whisky. 

Cross-examined,  the  witness  testified  that  he  judged  defend- 
ant's condition  only  by  his  conduct  and  actions,  and  did  not 
know  of  his  own  knowledge  that  defendant  was  drunk,  or  even 
drinking. 

The  State's  witnesses  Little  and  Bledsoe,  basing  their  opinion^ 
upon  the  defendant's  conduct  at  the  time  of  the  killing,  were  of 
opinion  that  the  defendant  was  drunk. 

Jailer  Mack  Sharp  testified,  for  the  State,  that  defendant  had 
been  in  his  custody  since  he  was  jailed,  on  July  4,  1885,  during 
which  time  witness  had  seen  him  daily.  Witness  was  not  an 
expert,  but  if  defendant,  while  in  jail,  was  ever  other  than  a 
sane  man  witness  could  not  discover  it. 

L.  E.  Leggett,  recalled  for  the  defendant,  testified  that  the  de- 
fendant had  had  intervals  of  total  insanity  ever  since  his  head 
was  hurt  in  1880. 

The  special  charge  refused  by  the  trial  court,  to  which  refer- 
ence is  made  in  the  second  head  note  of  this  report,  reads  as  fol- 
lows: 

"If  you  believe  from  the  testimony  that  at  the  time  of  the 
killing,  the  defendant  was  in  such  a  condition  as  not  to  know 
what  he  was  doing,  or  to  be  able  to  distinguish  right  from 
wrong,  and  if  you  believe  from  the  evidence  that  the  defendant 
had  not,  prior  to  the  killing,  drank  sufficient  liquor  to  produce 
intoxication,  and  was  afterwards,  and  before  the  killing,  struck 
a  blow  upon  the  head,  and  that,  except  for  this  blow,  the  liquor 
taken  would  not  have  produced  said  condition,  then  you  are  in- 
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structed  that  this  would  not  be  voluntary  intoxication,  and  the 
defendant  would  not  be  guilty." 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Coombes  &  Oano,  for  the  appellant. 

J,  H,  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  The  exact  facts  surrounding  the 
alleged  homicide  in  this  case  will  he  found  in  the  statement  by 
the  Reporters.  But  we  will  summarize  them  briefly  here,  for 
the  hetter  understanding  of  the  opinion. 

First.  Appellant,  in  1880,  receiv^ed  a  wound  in  the  head 
caused  by  a  fall  from  a  horse.  He  was  confined  to  the  house  for 
some  months.  After  this  he  suffered  from  a  long  attack  of  ty- 
phoid fever,  which,  at  the  time  at  least,  affected  the  brain. 

Second.  Subsequent  to  the  wound  and  illness,  his  tempera- 
ment seemed  to  undergo  a  change,  and  he  became  subject  to  fits 
of  passion  from  inadequate  cause;  and  the  evidence  tended  to 
show  that  on  more  than  one  occasion  he  was  actually  insane. 

Third.  On  the  day  of  the  homicide  he  appeared  to  be  ali  right 
mentally  and  physically,  through  the  morning  and  up  to  a  short 
time  before  the  homicide.  At  about  two  o'clock  he  went  to  a 
black  smith's  shop  in  the  town  of  Hutohings,  and  there  met  sev- 
eral acquaintances;  am<3ng  them  two  colored  men,  Neal  and 
Frazier.  Some  one  at  the  shop  had  whisky,  and  the  persons 
there,  or  some  of  them,  had  been  drinking  and  continued  to 
drink.  Appellant  was  invited  to  join  them,  but  he  declined;  on 
further  persuasion  he  took,  as  some  of  the  witnesses  say,  one 
drink  of  one  swallow;  other  witnesses  say  they  think  he  drank 
more,  but  none  swore  to  seeing  him  drink  more  than  once. 

Fourth.  Most  of  the  parties  at  the  black  smith  shop  remained 
there  for  some  length  of  time,  at  least  an  hour  or  two,  and  dur- 
ing that  time  the  appellant  was  in  apparent  good  humor,  cheer- 
ful, and  playful. 

Fifth.  After  a  length  of  time  the  two  colored  men,  Neal  and 
Frazier,  got  into  a  controversy  in  regard  to  whom  gratitude  of 
the  negro  was  due  because  of  their  freedom.  Appellant  and  one 
or  more  of  the  white  men  present,  said  it  was  due  to  the  repub- 
lican party.    The  two  negroes  who  were  at  issue  on  the  question 


396  21  Texas  Court  of  Appeals.  [Austin 


Opinion  of  the  court. 


became  angry,  and  Frazier  struck  at  Neal  with  the  spoke  of  an 
engine,  the  spoke  being  one  and  a  half  inches  thick,  three  and  a 
half  inches  wide,  and  two  and  a  half  feet  long.  The  blow  struck 
appellant  on  the  side  of  the  head  (as  two  witnesses  swore),  and 
prostrated  him  to  his  knees.  At  the  time  he  was  struck  he  had  a 
chisel  or  screw  driver  in  his  hand,  and  by  some  means  was  cut 
on  the  arm,  and  bled  freely  from  it. 

Sixth.  When  appellant  arose  from  his  knees  he  struck  Frazier 
on  the  head  with  what  ever  it  was  he  had  in  his  hands,  and 
Frazier  passing  out,  appellant  also  struck  the  door  with  the  in- 
strument he  held  in  his  hand,  and  then  passed  out  towards  his 
horse.  Frazier  went  out  at  the  door,  saying  he  would  get  his 
pistol  and  kill  appellant. 

Seventh.  Appellant  about  the  same  time  left  the  shop  and 
went  toward  where  his  horse  was  tied,  gesticulating  with  his 
arms  and  hallooing:,  but  what  was  said  was  not  stated,  if  under- 
stood. 

Eighth.  At  the  time  there  was  a  game  of  base  ball  being 
played  a  short  distance  from  where  the  appellant's  horse  was 
tied,  there  being  present  the  players  and  spectators,  both  white 
and  colored. 

Ninth.  Appellant  cut  the  cord  with  which  his  horse  was  tied, 
mounted  him,  reached  down  to  the  saddle  pocket,  secured  his 
pistol,  rode  in  a  lope  more  or  less  about  the  play  grounds,  flour- 
ished his  pistol,  perhaps  fired  it  off,  at  last  came  to  the  deceased, 
who  was  a  spectator  of  the  game,  fired  at  him,  shot  him  in  the 
head,  killing  him  instantly,  saying  as  he  shot:  '^  That's  the 
damned  rascal  that  cut  me."  The  deceased  was  an  old  black 
negro,  and  Frazier  was  a  yellow  man.  The  deceased  had  had 
nothing  to  do  with  the  trouble  which  had  occurred  at  the  black 
smith  shop. 

Tenth.  Appellant,  after  the  shot,  rode  around  firing  oflf  his 
pistol,  drawing  it  on  a  white  man,  making  him  hold  up  his 
hands,  and  then  rode  to  town  and  into  a  store  house,  still  appar- 
ently wild  with  excitement,  where  he  was  unhorsed  forcibly,  it 
requiring  t^vo  men  to  manage  him,  he  manifesting  exceptional 
and  extraordinary  strength.  After  he  was  unhorsed  his 
wildness  continued  for  a  considerable  period  of  time,  but 
afterwards,  from  prostration  or  other  causes,  he  slept,  at  one 
time  an  hour,  and  at  another  time  one  and  a  half  hours,  which 
brought  the  hour  to  eleven  o'clock  at  night,  the  shooting  having 
occurred  at  five  o'clock  p.  m.,  when  he  was  carried  to  the  jail. 


Term,  1886.]  Lkggett  v.  Thr  State.  397 


Opinion  of  the  court. 


Eleventh.  Persons  acquainted  with  the  appellant,  who  saw 
his  actions  just  before,  at  the  time  of,  and  after  the  shooting, 
describe  him  as  in  their  opinion  insane.  One  physician,  who  saw 
his  actions  as  above,  and  others  who  saw  him  after  the  shooting, 
all  give  it  as  their  professional  opinion  that  he  was  insane. 

We  have  not  undertaken  to  give  all  the  testimony  heard  on 
the  trial,  for  the  reason  that  we  do  not  deem  it  material  to  do  so 
to  reach  our  conclusions  on  the  questions  presented  for  our  decis- 
ion. There  was  evidence  tending  quite  strongly  to  prove  that 
appellant  was  drunk,  and  not  insane,  and  there  are  some  contra- 
dictions as  to  what  occurred  on  the  ground  just  prior  to  and  after 
the  shooting;  but  the  view  we  take  of  the  case  renders  it  need- 
less that  we  should  discuss  the  suflSciency  of  the  evidence  to 
support  the  verdict,  or  whether  the  verdict  is  palpably  against 
the  preponderance  of  the  evidence.  There  was  no  evidence 
showing  that  appellant  knew  the  deceased.  Our  conclusions  as 
to  the  law  on  the  facts  are  as  follows: 

First.  The  court  should  have  charged  the  law  of  manslaugh- 
ter. The  evidence  plainly  raised  that  question,  and  it  should 
have  been  submitted  to  the  jury.  The  fact  that  the  deceased 
was  not  the  man  whose  act  provoked  the  sudden  passion,  if  it 
existed,  which  could  be  weighed  by  the  jury  to  reduce  the  homi- 
cide to  manslaughter,  is  not  an  insuperable  one  to  bar  appellant 
from  having  that  issue  submitted  by  the  court  to  the  jury,  for 
their  consideration  in  determining  the  degree  of  crime  and  grade 
of  punishment.  The  intent,  at  the  time  of  the  homicide,  in  the 
mind  of  the  slayer,  is  the  measure  to  be  applied  to  ascertain  the 
degree  of  crime. 

We  have  formerly  said,  after  very  careful  consideration:  ''If 
one  committing  an  assault  with  intent  to  murder  accidentally 
kill  a  third  person,  he  is  guilty  of  murder  in  the  second  degree 
(McConnell  v.  The  State,  13  Texas  Ct.  App.,  390),  but  if  the  act 
done  is  the  unintentional  homicide  of  a  different  person  from  the 
one  intended,  but  without  malice  and  while  the  mind  is  under 
the  immediate  influence  of  sudden  passion,  arising  from  an  ade- 
quate cause,  such  as  anger,  etc.,  rendering  it  incapable  of  cool 
reflection,  the  crime  is  manrlaughter,  because  the  one  intended 
was  manslaughter.  The  intent  is  the  essence  of  the  crime,  and 
when  the  intent  and  act  resulting  from  it  are  precisely  the  same, 
whether  the  fatal  shot  took  effect  upon  the  party  at  whom  it  was 
aimed,  or  some  one  else,  the  guilt,  it  would  seem,  would  be  the 
same."    (Clark  v.  The  State,  19  Texas  Ct.  App.,  602-3.) 
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It  will  not  be  questioned  that  if  the  person  killed  had  been  the 
man  Frazier,  and  not  an  innocent  third  party,  a  charge  on  man- 
slaughter would  not  only  have  been  applicable,  but,  under  the 
law,  an  absolute  requisite  to  a  full,  complete,  and  perfect  charge, 
to  respond  to  the  facts  in  evidence.  The  matter  of  adequate 
cause,  of  cooling  time,  the  killing  in  passion,  and  whether  it 
flowed  from  the  adequate  cause  are  all  facts  for  the  jury,  under 
the  proper  directions  by  the  court  as  to  the  law  of  the  case. 

There  was  evidence  tending  to  prove  a  blow  on  the  head,  a 
wound  that  drew  blood,  and  blood  enough  drawn  to  make  the 
person  of  the  party  bloody;  also  that  there  was  excitement  and 
passion,  and  that  the  killing  followed  in  the  track  of  the  blow, 
the  blood  and  the  passion,  within  a  brief  period,  and  may  have 
been  attributed  to  the  passion,  but  the  person  killed  was  not  the 
person  who  aroused  the  passion,  but  another  person  who  had  no 
connection  with  the  trouble.  How  does  that  change  the  ques- 
tion? 

We  have  heretofore  seen  that  intent  is  the  essence  of  crime, 
and  if  appellant  killed  the  deceased  believing  him  to  be  Frazier, 
then  he  would  be  guilty  of  the  identical  crime  of  which  he  would 
have  been  guilty  had  he  killed  Frazier,  unless  the  killing  of  Fra- 
zier would  have  been  murder  in  the  &vst  degree,  and  then  this 
killing  would  have  been  murder  in  the  second  degree.  There 
would,  indeed,  have  been  other  and  many  collateral  but  perti- 
nent questions  for  the  jury  to  consider,  and  among  them, 
whether  appellant  was  recklessly  disregardful  of  human  life; 
whether  there  was  really  a  mistake  as  to  the  identity  of  persons, 
time  for  cooling,  and  whether  passion  existed;  but  these  were  all 
subt)rdinate  to  the  main  question,  viz:  Was  the  killing  done  in 
sudden  passion  arising  from  an  adequate  cause?  And  the  con- 
sideration of  any  and  all  of  these  main  and  collateral  questions, 
by  the  jury,  depended  on  the  charge  of  the  court.  The  law  of 
manslaughter  should  have  been  given  in  charge  by  the  court, 
whether  requested  by  appellant  or  not.  The  facts  themselves 
called  for  the  charge. 

Second.  Insanity  of  the  appellant  at  the  time  of  the  homicide 
was  also  relied  on  in  defense.  While  the  charge  was  very  full 
on  nearly  all  the  points,  yet,  on  another  trial,  we  think  an  ad- 
ditional view  of  the  law  should  be  presented.  The  court  failed 
to  state  to  the  jury  what  was  the  law  of  the  case  in  the  event 
they  believed  from  the  evidence  that  the  blow  and  the  drink 
combined  caused  the  alleged  state  of  insanity,  but  in  such  view 
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coDDected  the  blow  and  the  liquor  with  a  predisposing  cause  to 
insanity,  notwithstanding  one  of  the  witnesses  (Doctor  Potter) 
testified  that  a  '^  person  in  a  normal  condition  of  mind  might  take 
a  drink  or  stimulant  that  would  not  affect  the  mind,  and  if 
struck  on  the  head  the  mind  might  be  instantly  affected;  a  blow 
on  the  head  without  any  stimulant  whatever  might  produce  in- 
sanity, but  with  a  stimulant,  a  man  would  much  more  likely  be- 
come insane  from  the  blow. 

The  point  made  by  appellant  in  the  first  charge  asked  was  sub- 
stantially correct,  and  should  have  been  given.  The  correct  doc- 
trine applicable  to  the  facts  is  believed  to  be  as  stated  in  Brown's 
Medical  Jurisprudence  (2  ed.),  p.  370.  There  are  other  points 
made  by  appellant,  but,  as  they  will  not  probably  arise  on  an- 
other trial,  they  will  not  be  further  noticed. 

Because  of  the  error  in  failing  to  charge  the  law  of  man- 
slaughter, and  refusing  the  charge  as  requested  by  appellant, 
the  case  is  reversed,  and  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Opinion  delivered  May  25,  1886. 
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SiLAJS  Ayres  v.  The  State. 

1.  CHAReB  OF  THB  CouRT.— Alibi  Is  a  defeDse  which,  ordinarily,  is  aalfi- 

ciently  embraced  in  the  general  charge  of  the  court  that  the  accused  is 
presumed  innocent  until  his  guilt  is  established  by  competent  evidence 
beyond  a  reasonable  doubts  It  is  not,  usually,  necessary  that  the  trial 
court  should  charge  specially  on  such  defense,  unless  requested  to  do  so. 
But  the  rule  obtains  in  this  State  that  if  the  only  defense  is  an  alibi,  the 
trial  court  should  charge  the  law  relating  thereto;  and  if  an  appropriate 
charge  upoa  the  subject  has  been  requested  and  refused,  or  an  exception 
has  been  reserved  because  of  the  omission  of  a  proper  instruction  thereon, 
the  judgment  of  conviction  will  be  reversed  if  the  facts  of  the  case  made 
a  charge  upon  alibi  applicable. 

2.  Samb. — In  this  case  the  trial  court  charged  the  jury  as  follows:    **"  Where 

the  defendant  relies  upon  proof  of  an  alibi,  that  is,  proof  that  he  was  at 
some  other  place  at  the  time  the  offense  (if  any)  was  committed,  the  bur- 
den of  proof  as  to  that  fact  is  on  the  defendant,  and  he  is  required  to  es- 
tablish it  by  a  preponderance  of  evidence;  but  if  the  evidence  adduced 
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raises  a  reasonable  doabt  in  the  minds  of  the  jury,  the  defendant  is  enti- 
tled to  the  benefitfof  the  doubt.'*  Held^  erroneous,  because  alibi  merely 
traverses  the  issues  tendered  in  the  indictment,  and  is  not  a  special  de- 
fense, nor,  in  its  nature,  an  independent  exculpatory  fact,  and,  therefore, 
the  burden  of  proof  is  not  upon  the  accused  to  establish  it.  Under  the 
facts  of  this  case,  the  charge  was  such  error  as  to  injure  the  rights  of  the 
accused,  and  such  as  could  be  mooted  for  the  first  time  in  the  motion  for 
new  trial. 
8.  Same.— Possession  of  Recently  Stolen  Property,  if  such  possession 
be  unexplained,  is  prima  facie  evidence  of  theft,  such  as  will  authorize 
the  inference  or  presumption  of  guilt,  but  such  inference  or  presumption 
is  not  a  mere  legal  one,  but  is  one  of  fact  to  be  found  by  the  jury.  The 
trial  court  should,  in  no  instance,  charge  the  conclusiveness  of  such  infer- 
ence and  presumption,  but  should  submit  them  as  facts  to  be  found  by 
the  jury,  for,  at  most,  they  are  but  circumstances  from  which  guilt  is  in- 
ferred, and  not  positive  proof  establishing  it.  Under  this  rule,  the  trial 
court  erred  in  charging  in  this  case  that  *'  the  possession  of  prop«^rty  re- 
cently stolen,  when  the  possession  is  unexplained,  is  an  evidence  of 
theft,"  etc 

Appeal  from  the  District  Court  of  Washington.  Tried  below 
before  the  Hon.  I.  B.  McFarland. 

The  conviction  in  this  case  was  for  the  burglary  of  the  house 
of  Glenn  Ford  and  C.  Lively,  alias  C.  Washington,  in  Washing- 
ton county,  Texas,  on  the  fifteenth  day  of  July,  1885,  with  intent 
to  commit  theft.  The  penalty  imposed  by  the  jury  was  a  term 
of  two  years  in  the  penitentiary, 

Glenn  Ford  was  the  first  witness  for  the  State.  He  testified 
that  he  and  Chancy  Lively,  during  the  month  of  July,  1885,  lived 
in  the  same  house,  in  the  town  of  Brenham,  Washington  county, 
Texas.  They  went  to  a  concert  together  on  the  night  of  the  fif- 
teenth day  of  that  month.  The  concert  was  rendered  by  a  blind 
man,  in  the  Baptist  church,  about  a  half  a  mile  from  their 
house.  They  left  home  a  little  after  eight  o'clock,  leaving  their 
four  children,  the  oldest  seven  or  eight  years  old,  and  the 
youngest  an  infant  about  three  months  old,  at  the  house. 
They  returned  from  the  concert  between  ten  and  eleven  o'clock, 
and  missed  several  articles  from  the  house,  including  a  clock,  a 
pillow  case,  some  lard,  some  butter,  a  sack  of  flour,  and  some 
finger  rings.  Chancy  Lively  owned  the  clock,  finger  rings,  and 
pillow  case,  and  the  witness  owned  the  flour,  butter,  and  lard. 
Witness  sold  the  clock  to  Chancy,  he  having  previously  pur- 
chased the  same  from  a  peddler,  for  seven  dollars  and  fifty  cents. 
Witness  and  Chancy  left  all  the  doors  of  the  house  locked,  with 
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the  keys  in  witness's  pocket.  The  window  of  Chancy's  room 
was  down,  but  unfastened,  when  they  started  to  the  concert. 
They  found  the  doors  and  the  window,  on  their  return,  just  as 
they  left  them,  but  found  some  flour  on  the  window  sill,  on  a  box 
under  the  window,  and  on  the  ground  outside  under  the  window, 
and  the  tracks  of  a  man  and  a  boy  leading  to  the  window, 
showed  that  the  house  was  entered  through  the  window.  On 
the  morning  after  the  burglary  the  witness  traced  the  tracks  of 
the  boy  up  to  the  window,  and  the  tracks  of  the  man  to  a  point 
about  twenty  feet  distant  from  the  window.  The  tracks  of  the 
two  persons  came  to  the  house  together,  but,  leaving,  they  went 
off  in  different  directions.  The  three  older  children  were  left  in 
Chancy's  room.  The  defendant  lived  between  the  witness's 
house  and  the  Baptist  church  at  which  the  concert  was  given. 
Some  five  or  six  weeks  after  the  burglary,  the  witness  found  the 
clock  at  the  house  of  a  Polander,  through  information  given 
him  by  his  brother-in-law,  who  worked  for  the  Polander.  He 
knew  the  clock  by  marks  he  had  made  on  the  back  and  face 
with  his  knife,  and  by  white  wash  stains  on  the  frame.  The 
house  was  entered  and  the  property  taken  without  the  knowl- 
edge or  consent  of  the  witness. 

Chancy  Lively  testified,  for  the  State,  substantially  as  did  the 
witness  Ford,  except  that  she  had  no  personal  knowledge  of 
where  or  from  whom  Ford  recovered  the  clock.  He  recovered 
it,  however,  and  the  witness  knew  it  to  be  the  identical  clock 
taken  with  the  other  articles  from  her  house.  Witness  was 
known  by  the  names  of  Chancy  Lively  and  Chancy  Washing- 
ton. No  one  had  her  consent  to  enter  the  house  or  remove  the 
articles.    The  burglary  was  perpetrated  on  a  Wednesday  night. 

Mike  Falk  testified,  for  the  State,  that  he  lived  on  the  Rich- 
ard's place,  about  two  and  a  half  miles  from  Brenham.  His 
father  and  mother  lived  about  two  hundred  yards  from  him  on 
the  same  place.  Some  time  subsequent  to  the  alleged  burglary, 
Glenn  Ford  came  to  witness's  house  and  claimed  a  certain  clock 
which  witness  then  had.  Prior  to  that  time  a  negro  named  Pul- 
more  asked  witness  where  he  got  that  clock,  and  claimed  to 
know  the  rightful  owner.  The  clock  was  then  the  property  of 
the  witness's  mother,  who  had  loaned  it  to  him  to  give  medicine 
by  to  a  sick  child.  The  witness's  mother  got  that  clock  from  the 
defendant,  paying  him  one  dollar  and  seventy-five  cents  for  it. 
Witness  was  present  in  the  field  when  defendant  sold  the  clock 
to  his,  witness's,  mother,  and  went  with  them  from  the  field  to 
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the  house,  where  the  money  was  paid  to  defendant  by  witness's 
mother,  in  witness's  presence.  This  transaction  occurred  on 
Thursday,  about  the  middle  of  July,  1885.  Ford  claimed  the 
clock  about  four  weeks  after  witness's  mother  purchased  it.  The 
witness  never  saw  the  defendant  before  he  sold  the  clock  to  his 
mother.  Defendant  gave  no  name  at  that  time,  but  said  he  had 
a  brother  working  for  Fisher  &  Weis.  Witness  next  saw  the 
defendant,  and  recognized  him  as  the  man  who  sold  the  clock, 
on  the  streets  of  Brenham,  a  short  time  before  his  arrest.  Glenn 
Ford  did  not  point  the  defendant  out  to  the  witness  during  the 
examining  trial,  and  witness  did  not  say,  in  the  hearing  of  any 
one,  just  before  he  took  the  stand  on  the  examining  trial,  that 
he  would  not  have  known  the  defendant  had  not  Glenn  Ford 
pointed  him  out.     The  witness  did  not  know  Dave  Vaughan. 

Adam  Falk,  the  last  witness's  brother,  testified,  for  the  State, 
in  substance,  that  on  Thursday,  about  the  middle  of  July,  1885, 
the  defendant  came  to  his  father's  house  and  offered  to  sell  the 
clock  afterwards  recovered  by  Glenn  Ford,  for  three  dollars. 
Witness's  father  declined  to  buy  it,  and  defendant  went  off.  He 
returned  again  late  on  the  evening  of  the  same  day,  to  where 
witness  and  the  other  members  of  the  family  were  at  work  in 
the  field,  and  offered  to  sell  it  for  two  dollars.  Witness's  mother 
offered  him  one  dollar  and  seventy-five  cents  for  it.  He  sold  it 
for  that  amount,  seventy-five  cents  being  reserved  to  pay  him 
on  the  delivery  of  the  key.  He  brought  the  key  about  a  week 
later,  when  witness  paid  him  the  seventy -five  cents.  Witness 
next  saw  him  at  the  examining  trial. 

Mary  Ann  Falk,  the  mother  of  Mike  and  Adam  Falk,  testify- 
ing for  the  State,  detailed  the  transaction  with  the  defendant 
substantially  as  did  her  son  Adam.  She  identified  the  defendant 
as  the  man  who  sold  her  the  clocks  Stephen  Falk,  Mary  Anna's 
husband,  testifying  for  the  State,  identified  the  defendant  as  the 
man  who  sold  the  clock  to  his  wife. 

Justice  of  the  peace  Hack  worth  testified,  for  the  State,  that  he 
presided  over  the  examining  trial  of  the  defendant.  Mike  and 
Adam  Falk  were  witnesses  on  that  trial,  and  identified  the  de- 
fendant as  the  man  who  sold  the  clock  to  their  mother.  They 
pointed  him  out  among  a  number  of  negroes  of  about  his  age 
and  color,  whom  the  witness  had  bunched  in  the  court  house. 
The  State  closed. 

Joseph  Kalston,  Jr.,  was  the  first  witness  for  the  defense. 
The  substance  of  his  testimony  was  that  he  lived  near  Brenham 
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in  July,  1885.  Defendant,  his  father  and  another  colored  man, 
worked  on  a  well  for  the  witness  on  Wednesday,  July  15,  1885, 
the  day  of  the  night  on  which  the  burglary  is  alleged  to  have 
been  committed,  and  again  on  Thursday,  July  16,  1885,  the  day 
on  which  it  was  claimed  the  defendant  sold  the  clock  to  Mrs. 
Falk.  Witness  knew,  as  an  absolute  fact,  that  the  defendant 
was  not  away  from  the  well  on  his,  witness's,  place,  from  early 
morning  until  very  late  in  the  evening  on  the  said  Thursday, 
July  16,  1885. 

David  Ayres,  the  defendant's  father,  testified,  in  his  behalf, 
substantially  as  did  the  witness  Ralston,  and,  in  addition,  that 
defendant  went  directly  home  with  him  from  Ralston's  on  the 
evening  of  Thursday,  July  16,  1885.  Glenn  Ford  lived  about 
three-quarters  of  a  mile  south  of  the  Baptist  church,  and  in  go- 
ing to  that  church  from  home,  would  pass  witness's  house,  which 
he  did,  as  witness  knew,  on  the  Wednesday  night  that  the  blind 
man  gave  a  concert  at  that  church.  Defendant  and  one  Maultie 
Lewis  left  witness's  house  together  to  go  to  that  concert.  They 
started  from  witness's  house  before  Ford  passed  it,  and  went  to- 
wards the  Baptist  church.  Ford  passed  witness's  house,  on  his 
way  home  from  the  concert,  after  twelve  o'clock.  Witness  knew 
that  ill  feeling  existed  between  defendant  and  Glenn  Ford  prior 
to  the  alleged  burglary. 

Maultie  Lewis  testified,  for  the  State,  that  the  defendant  came 
to  his  house  about  sun  down,  on  the  evening  of  Wednesday,  July 
15,  1885.  Witness  went  with  him  to  his  house,  where  defendant 
got  his  coat,  and  the  two  went  on  towards  the  church.  They 
left  defendant's  father's  house  between  seven  and  eight  o'clock. 
Defendant  stopped  at  the  house  of  his  sister-in-law,  near  the 
church,  and  witness  went  on  to  the  church, 

Bachael  Evans  testified,  for  the  defense,  that  she  had  a  sister 
named  Sallie  McQueen  living  with  her.  Defendant  came  to  wit- 
ness's house  on  the  night  of  Wednesday,  July  15,  1885,  and  he 
and  Sallie  left  the  house  to  go  to  the  concert.  They  left  between 
seven  and  eight  o'clock,  and  returned  between  eleven  and  twelve, 
after  which  the  defendant  remained  at  witness's  house  with 
Sallie  about  thirty  minutes.  Witness  did  not  know  whether  de- 
fendant and  Sallie  went  to  the  concert  or  not,  but  they  left  her 
house  for  that  purpose. 

Sallie  McQueen  testified,  for  the  defense,  that  the  defendant 
took  her  to  the  concert  on  the  night  of  the  alleged  burglary. 
They  left  Rachael  Evans's  house  about  eight  o'clock,  and  went 
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direct  to  the  church.  Defendant  escorted  witness  into  the  church, 
secured  her  a  seat,  and  retired  outside  of  the  church,  as  he  could 
not  procure  a  seat  for  himself.  After  the  concert,  which  closed 
at  about  eleven  o'clock,  defendant  escorted  witness  home,  and 
remained  with  her  about  thirty  minutes. 

Sellers  Toland,  Dan  Stevenson,  and  Allen  Ayres  testified,  for 
the  defense,  that  they  attended  the  concert  on  Wednesday  night, 
July  15, 1885.  Defendant  escorted  Sallie  McQueen  to  the  concert, 
found  her  a  seat  in  the  church,  and  joined  the  witnesses  and 
others  outside  of  the  church,  and  was  not  out  of  their  sight  five 
minutes  at  any  one  time  until  the  concert  broke  up  at  eleven 
o'clock,  when  he  went  off  with  Sallie  McQueen  towards  Rachael 
Evans's  house. 

Dave  Vaughan  testified,  for  the  defense,  that  during  the  pro- 
gress of  the  examining  trial  of  the  defendant,  the  State's  witness 
Mike  Falk,  told  him  that  he  would  not  have  known  the  defendant 
as  the  man  who  sold  the  clock  if  Glenn  Ford  had  not  pointed 
him  out. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

E.  B.  Randle,  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  In  the  eighth  paragraph  of  the 
charge  the  jury  were  instructed  that  "  where  the  defendant  re- 
lies upon  proof  of  an  alibi,  that  is  proof  that  he  was  at  some 
other  place  at  the  time  the  offense  (if  any)  was  committed,  the 
burden  of  proof  as  to  that  fact  is  on  the  defendant,  and  he  is  re- 
quired to  establish  it  by  a  preponderance  of  evidence;  but,  if  the 
evidence  adduced  raises  a  reasonable  doubt  in  the  minds  of  the 
jury,  the  defendant  is  entitled  to  the  benefit  of  the  doubt."  This 
charge  was  not  excepted  to,  but  in  the  motion  for  a  new  trial  it 
is  claimed  that  it  injured  the  rights  of  defendant.  A  similar 
charge  by  the  same  judge  in  Johnson  v.  The  State,  ante  page  368, 
was  held  fatally  defective. 

Unless  requested  to  do  so,  the  trial  judge  is  not  required  to 
charge  specially  upon  the  defense  of  alibi.  It  is  ordinarily  a 
defense  sufficiently  embraced  in  the  general  charge  that  a  de- 
fendant is  by  law  presumed  innocent  until  his  guilt  is  established 
by  competent  evidence  beyond  a  reasonable  doubt.     (Davis  v. 
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The  State,  14  Texas  Ct.  App.,  645;  McAfee  v.  The  State,  17  Texas 
Ct.  App.,  131,)  In  The  State  v.  Reed,  62  Iowa,  40,  it  is  held  that 
alibi  is  not  a  defense  within  the  accurate  meaning  of  that  word, 
but  a  mere  fact  shown  in  rebuttal  of  the  State's  evidence,  and  it 
does  not,  therefore,  demand  a  specific  instruction  from  the  court. 
With  us  the  practice  has  been,  where  the  only  defense  shown  is 
an  alibi,  to  recognise  the  propriety  of  a  charge  upon  the  law  re- 
lating to  such  evidence.  (Willson's  Grim.  Forms,  Nos.  712,  713, 
p.  333,  and  note;  Hunnicutt  v.  The  State,  18  Texas  Ct.  App.,  500), 
and  where  an  appropriate  charge  upon  the  subject  has  been  re- 
quested and  refused,  or  an  exception  has  been  taken  to  a  charge 
for  omission  in  this  respect,  such  objections  have  invariably  been 
held  sufficient  grounds  for  reversal  if  the  facts  of  the  case  made 
such  a  charge  applicable.  In  the  case  before  us  the  defensive 
evidence  mainly  went  to  establish  an  alibi. 

The  charge  of  the  court  was  unquestionably  erroneous.  The 
burden  of  proof  is  not  upon  a  defendant  in  a  criminal  case  to  es- 
tablish an  alibi  by  a  preponderance  of  evidence,  if  that  is  one  of 
his  defenses  relied  upon.  Such  defense  is  not  a  special  one,  nor 
is  it  in  its  nature  an  independent  exculpatory  fact.  "  If  the  evi- 
dence of  an  alibi  produces  upon  the  minds  of  the  jury  a  reason- 
able doubt  concerning  the  truth  of  the  facts  constituting  the 
guilt  of  the  defendant  affirmed  in  the  indictment,  it  would  be 
sufficient  to  require  an  acquittal.  Such  a  doubt  might  arise  in 
the  minds  of  the  jury  from  the  evidence  tending  to  prove  the 
alibi,  and  if  so,  that  would  be  sufficient  to  render  the  evidence 
available  to  rebut  the  affirmative  evidence  for  the  State,  without 
their  minds  ever  having  arrived  at  a  conviction  to  the  degree  of 
a  moral  certainty  as  to  the  truth  of  the  alibi."  (Walker  v.  The 
State,  42  Texas,  360.) 

Again:  *' When  no  special  plea  or  independent  exculpatory 
fact  is  relied  on  by  the  accused,  and  he  confines  his  defense  to  a 
traverse  of  the  issues  tendered  in  the  indictment,  the  burden  of 
proof  never  devolves  upon  him."  (Dubose  v.  The  State,  10  Texas 
Ct.  App.,  231,  and  authority  cited;  Jones  v.*  The  State,  13 
Texas  Ct.  App.,  1;  Thomas  v.  The  State,  14  Texas  Ct.  App.,  200.) 
We  are  of  opinion  the  instruction  as  given,  and  under  the  cir- 
cumstances shown  by  the  evidence,  was  calculated  injuriously 
to  aflfect  the  rights  of  the  defendant,  and  that  the  error  could  be 
availed  of  on  a  motion  for  new  trial.  (Johnson  v.  The  State, 
ante  p.  368.)    - 

None  of  the  stolen  goods  were  found  in  possession  of  defend- 
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ant.  A  clock  which  was  taken  at  the  time  of  the  burglary  was 
found  in  the  house  of  one  Mike  Falk  some  weeks  after  the  crime 
was  committed,  and  which  clock  Falk  claimed  to  have 
bought  of  defendant.  In  the  seventh  paragraph  of  the  charge 
the  jury  were  instructed  that  **the  possession  of  property  re- 
cently stolen,  when  the  possession  is  unexplained,  is  an  evidence 
of  guilt,"  etc.  This  was  error.  Whilst  it  is  true,  as  a  legal 
proposition,  that  unexplained  possession  of  property  recently 
stolen  is  prima  facie  evidence  of  theft,  and  whilst  the  law  would 
from  such  circumstances  authorize  an  inference  and  presumip- 
tion  of  guilt,  such  an  inference  and  presumption  is  not  a  mere 
legal  one  but  is  one  of  fact  to  be  found  by  the  jury.  And  the 
court  should,  in  no  instance,  charge  the  conclusiveness  of  such 
presumption  or  inference,  but  should  submit  them  as  facts  to  be 
found  by  the  jury,  for,  at  most,  they  are  but  circumstances  only 
from  which  guilt  is  inferred,  and  not  positive  proof  establishing 
it,  (Thomas  v.  The  State,  43  Texas,  658;  Perry  v.  The  State,  41 
Texas,  483;  Faulkner  v.  The  State,  15  Texas  Ct.  App.,  115; 
Lehman  v.  The  State,  18  Texas  Ct.  App.,  174;  Schultz  v.  The 
State,  20  Texas  Ct.  App.,  309,) 

For  errors  in  the  charge  of  the  court,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  find  remanded. 
Opinion  delivered  May  25,  1886. 


[No.  3902.] 

J.  A.  Alexander  v.  The  State. 

1.  Former  Jeopardy— Autrefois  Acquit— Case  Stated.— Separate  io- 
dictments  charged  the  aocased  with  the  theft  of  two  horses,  one  the  pro- 
perty of  J.  8.,  and  one  the  property  of  B.  H.  S.  On  his  trial  for  the  theft 
of  the  J.  S.  horse  he  was  acquitted.  On  this  trial  for  the  theft  of  the  B. 
H.  S.  horse,  the  accused,  by  special  plea  of  former  jeopardy  and  acquit- 
tal, set  up  that  the  taking  of  the  two  horses  was  but  one  and  the  same 
transaction,  and  that  his  acquittal  of  the  theft  of  the  J.  S.  horse  was  an 
acquittal  of  the  theft  of  the  B.  H.  S.  horse,  and  a  bar  to  a  prosecution  in 
this  case.  His  plea  set  up  that  his  proof  showed  on  his  first  trial,  and 
would  show  on  t^is  trial,  that  the  "'  said  horses,  belonging  to  the  said  J. 
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S.  and  B.  H.  S.  respectively,  were  taken  at  the  same  time  and  from  the 
same  neighborhood,  though  they  were  about  a  mile  apart/'  etc.  The 
State  filed  special  exceptions  to  the  plea,  to  the  effect  that  the  two  indict- 
ments were  for  separate  offenses,  the  owners  of  the  alleged  stolen  property 
being  different  persons;  that  the  plea  showed  upon  its  face  that  the  horses 
were  taken  at  different  times  and  from  different  places,  and  could  not, 
therefore,  be  the  same  or  a  single  transaction;  and  that  said  plea  failed  to 
charge,  in  terms,  the  identity  of  d«»fendaut  as  the  party  prosecuted  in  the 
two  cases.  Held,  that  in  sustaining  the  exceptions  and  striking  out  the 
defendant's  plea  the  trial  court  did  not  err. 

2.  Same — Theft. — When  the  evidence  shows  that  the  theft  of  animals  of  two 
different  owners  was  perpetrated  in  a  single  transaction,  the  conviction 
of  the  accused  of  the  theft  of  the  animid  of  one  of  the  alleged  owners 
will,  upon  the  doctrine  of  autrefois  convict,  and  the  doctrine  of  carving, 
operate  to  bar  a  prosecution  for  the  theft  of  the  animal  of  the  other. 
But,  being  charged  in  an  indictment  of  the  theft  of  cattle  of  one  of  the 
owners,  and  tried  and  acquitted  upon  that  indictment,  the  plea  of  autre- 
fois acquit  is  not  available  in  a  prosecution  upon  another  indictment 
charging  the  theft  of  the  animal  of  the  other  owner,  notwithstanding 
the  transaction  be  the  same,  and  the  evidence  identical;  for,  whilst  the 
evidence  might  have  been  insufficient  in  the  first  instance,  it  might  well 
be  all  sufficient  in  the  last  instance. 

8.  Practice. — Note  the  opinion  for  the  disapproval  by  this  court  of  t^e  prac- 
tice of  prosecuting  counsel  in  propounding  irrelevant  and  impertinent 
questions  to  witnesses  for  the  purpose  of  prejudicing  the  jury  against  the 
accused,  and  the  suggestion  that,  in  certain  cases,  such  questions,  though 
disallowed,  may  work  such  preiudice  as  to  demand  a  reversal  of  a  con- 
viction. But  note  this  case  for  questions  which,  though  not  relevant  or 
p^^rtinent,  are  held  not  to  operate  such  prejudice. 

4.  Same — Evidbngb — CHARas  of  the  Court. — It  is  not  competent  for  the 
State,  in  a  trial  for  theft,  to  prove  the  thof  t  of  other  property  at  the  same 
time  and  place  as  the  property  in  question,  ualess  and  except  such  proof 
conduces  to  establish  identity  in  developing  the  res  ffestce,  or  to  prove  the 
guilt  of  the  accused  by  circumstances  connected  with  the  theft,  or  to 
show  the  intent  with  which  the  accused  acted  with  respect  to  the  prop- 
erty for  the  theft  of  which  he  is  on  trial.  And  when  such  proof  is  admit- 
ted for  either  of  the  legitimate  purposes  indicated,  the  charge  of  the 
court  must  apprise  the  jury  of  the  purpose  of  the  proof.  Being  deficient 
in  this  respect,  the  charge  of  the  court  in  this  case  is  insufficient,  and  the 
'conviction  is  therefore  set  aside. 

Appeal  from  the  District  Court  of  Parker.  Tried  below 
before  the  Hon.  B.  E.  Beckham. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the 
property  of  B.  H.  Smith,  in  Parker  county,  Texas,  on  the  twenty- 
eighth  day  of  April,  1885.  A  term  of  five  years  in  the  peniten- 
tiary was  the  penalty  awarded  the  appellant. 
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Scott  V.  The  State,  the  companion  case  to  this,  will  be  found 
reported  on  page  325  of  the  nineteenth  volume  of  these  Reports. 
All  of  the  facts  established  by  the  State  in  Scott's  case  were  es- 
tablished in  this  case  by  the  same  witnesses,  except  the  witness 
Hubbard,  who  was  not  sworn  upon  this  trial.  The  State,  upon 
this  trial,  produced  two  additional  witnesses,  but  established  no 
material  additional  fact. 

In  addition  to  the  defensive  evidence  adduced  upon  the  trial  of 
Scott,  the  defense  in  this  case  introduced  the  witness  Lewis 
Alexander,  the  father  of  the  defendant,  who  testified,  in  sub- 
stance, that  he  was  living  in  Jack  county  in  April,  1885,  and  that 
Scott  and  the  defendant  were  at,  and  stayed  at  his  house  all  of 
the  night  of  April  28,  1885. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Hood,  Lanham  &  Stephens,  for  the  appellant. 

J.  H.  Burts,.  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  This  is  a  companion  case  to  that  of 
Scott  V.  The  State,  19  Texas  Court  of  Appeals,  325.  On  the  night  of 
the  twenty -eighth  of  April,  1885,  two  horses  were  stolen,  one 
belonging  to  B.  H.  Smith,  and  the  other  to  Jack  Shadle.  Sepa- 
rate indictments  were  found  against  this  appellant  for  the  theft 
of  each  horse.  On  his  trial  for  the  theft  of  the  Shadle  horse,  he 
was  acquitted.  On  the  trial,  in  this  case,  for  the  theft  of  the 
Smith  horse,  he  sot  up,  by  special  plea  of  former  jeopardy  and 
acquittal,  that  the  taking  of  the  two  horses  was  but  one  and  the 
same  transaction,  and  that-  his  acquittal  for  the  theft  of  the 
Shadle  horse  was  an  acquittal  and  a  bar  to  a  further  prosecution 
in  this  case.  His  plea  alleged  that  the  proof  on  the  first  trial 
showed,  and  this  trial  would  show,  ''that  said  horses,  belonging 
to  said  Shadle  and  Smith  respectively,  were  taken  at  the  same 
time  and  from  the  same  neighborhood,  though  they  were  about 
a  mile  apart,"  etc. 

Special  exceptions  to  the  plea  were  filed  by  the  county  attorney 
in  substance  to  the  eflfect  that  the  two  indictments  were  for  sep- 
arate olBfenses,  the  owners  of  the  alleged  stolen  property  being 
different  persons;  that  the  plea  showed  upon  its  face  that  the 
horses  were  taken  at  different  times  and  from  different  places, 
and  could  not,  therefore,  be  the  same  or  a  single  transaction,  and 
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that  said  plea  failed  in  terms  to  charge  the  identity  of  defendant 
as  the  party  prosecuted  in  the  two  cases.  These  exceptions  to 
the  plea  were  sustained  by  the  court,  and  it  was  stricken  out. 
We  find  no  error  in  this  ruling.  (Hozier  v.  The  State,  6  Texas 
Ct.  App.,  542;  Simms  v.  The  State,  9  Texas  Ct.  App.,  338.) 

His  plea,  it  will  be  noted,  was  former  acquittal,  not  former 
conviction.  The  distinction  between  these  two  pleas,  and  their 
nature  and  effect,  have  been  defined  in  more  than  one  instance 
by  this  court.  In  Wright  v.  The  State,  17  Texas  Court  of  Ap- 
peals, 152,  it  was  held  that  ''when  the  evidence  shows  that  the 
theft  of  animals  of  two  different  owners  was  perpetrated  in  a 
single  transaction,  the  conviction  of  the  accused  of  the  theft  of 
the  animal  of  one  of  the  said  owners  will,  upon  the  doctrine  of 
autrefois  convict^  and  the  doctrine  of  carving,  operate  to  bar  a 
prosecution  for  the  theft  of  the  animal  of  the  other.  But  being 
charged  in  an  indictment  with  theft  of  the  cattle  of  one  of  the 
owners),  and  tried  and  acquitted  upon  that  indictment,  the  plea 
of  autrefois  acquit  is  not  available  in  a  prosecution  upon  an- 
other indictment  charging  the  theft  of  the  animal  of  the  other 
owner,  notwithstanding  the  transaction  be  the  same  and  the 
evidence  identical;  for,  whilst  such  evidence  might  have  been 
insufficient  in  the  first  instance,  it  might  well  be  all-sufficient  in 
the  last  instance."  It  seems  to  us  that  the  reason  for  the  rule  is 
made  so  plain  in  Wright's  case  that  it  needs  no  further  amplifi- 
cation. 

Several  exceptions  were  taken  to  the  action  of  the  county 
attorney  in  asking  questions  of  the  witnesses  purposely  with  a 
view  of  prejudicing  the  defendant  in  the  eyes  of  tho  jury,  on 
account  of  irrelevant  and  impertinent  matters.  As  soon  as  these 
irrelevant  and  impertinent  questions  were  objected  to,  the  objec- 
tions were  promptly  sustained  by  the  court,  and  the  evidence 
was  not  admitted.  The  complaint  is  that,  though  the  evidence 
was  not  admitted,  still,  the  act  of  the  county  attorney,  in  know- 
ingly and  persistently  propounding  such  illegal  questions,  with 
the  purpose  of  prejudicing  the  jury,  was  calculated  to  and  did 
inflict  a  wrong  upon  defendant  which  was  irreparable.  If  the 
motives  attributed  to  the  county  attorney  be  correct,  His  conduct 
is  certainly  most  reprehensible,  and  we  can  well  imagine  that 
there  might  be  circumstances  in  which  the  prejudice  or  injury 
occasioned  by  such  conduct  would  afford  ample  ground  for  a 
reversal  of  a  judgment  of  conviction.  In  this  case  we  can  not 
say  the  error  goes  to  that  extent.     It  certainly  was  not  pertinent 
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to  this  case  to  show  that  Scott  had  forfeited  his  recognizance  in 
the  case  pending  against  him;  nor  did  it  matter  in  the  slightest 
degree,  so  far  as  defendant's  guilt  in  this  case  was  concerned, 
that  he  had  been  seen  by  the  witness  Howard,  "in  the  jail  of 
Parker  county,  playing  cards."  As  stated  above,  the  learned 
judge  promptly  sustained  defendant's  objections  to  these  ques- 
tions, and  whilst  the  matter  complained  of  is  objectionable  and 
erroneous,  we  can  not  say  that  in  this  particular  it  has  gone  to 
the  extent  of  showing  reversible  error. 

There  is  one  error  assigned,  however,  which  necessitates  a  re- 
versal of  this  case.  On  the  trial,  evidence  was  admitted  as  to 
the  theft  of  the  Shadle  horse.  Under  the  facts  developed  this 
evidence  was  admissible,  but  the  charge  of  the  court  does 
not  guard  it  against  improper  use  and  effect  by  the  jury.  The 
rule  is  that  *  *  in  a  trial  for  theft  it  is  not  competent  for  the  State 
to  prove  the  theft  of  other  property  at  the  same  time  and  place 
as  the  property  in  question,  unless  and  except  such  proof  con- 
duces to  establish  identity  in  developing  the  res  gestcR,  or  to 
prove  the  guilt  of  the  accused  by  circumstances  connected  with 
the  theft,  or  to  show  the  intent  with  which  the  accused  acted 
with  respect  to  the  property  for  the  theft  of  which  he  is  on  trial. 
And  when  such  proof  is  admitted  for  either  of  the  legitimate 
purposes  indicated,  the  charge  of  the  court  must  apprise  the 
jury  of  the  purpose  of  the  proof."  (Kelley  v.  The  State,  18  Texas 
Ct.  App.,  262;  Holmes  v.  The  State.  20  Texas  Ct.  App.,  509.) 
Without  an  instruction  from  the  court  explaining  and  properly 
limiting  such  testimony,  its  effect  upon  the  jury  may  have  an 
illegitimate  and  undue  weight  in  producing  or  affecting  their 
verdict. 

For  error  in  the  charge  of  the  court,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered,  May  25,  1886. 
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[No.  4008.] 
Brown  McCandless  v.  The  State. 

Disturbing  the  Peace.— Charge  op  the  Court  insti^ioted  the  jury  as 
follows:  **  When  the  natural  and  legitimate  consequenees  of  obscene  or 
vulgar  language,  or  of  cursing  or  swearing,  would  be  to  disturb  the  in- 
habitants of  a  place,  then  you  are  instructed  that,  in  law,  it  would  be 
used  in  a  manner  calculated  to  disturb  the  inhabitants  of  such  place.'* 
Held^  that  the  charge  was  error,  because  it  was  an  invasion  of  the  pro- 
vince of  the  jury.  An  exception  having  been  promptly  saved,  the  erro- 
neous charge  necessitates  a  reversal  of  the  judgment. 

Appeal  from  the  County  Court  of  Bosque.  Tried  below  before 
the  Hon.  R.  G.  Childress,  County  Judge. 

The  conviction  in  this  case  was  for  disturbing  the  peace  by 
loud  talking,  cursing  and  swearing,  and  the  penalty  imposed  by 
the  jury  was  a  fine  of  five  dollars. 

No  brief  for  the  appellant. 

u7.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  In  the  charge  of  the  court  the  following 
instruction  occurs:  **When  the  natural  and  legitimate  conse- 
quences of  obscene  or  vulgar  language,  or  of  cursing  or  swear- 
ing, would  be  to  disturb  the  inhabitants  of  a  place,  then  you  are 
instructed  that  in  law  it  would  be  used  in  a  manner  calculated 
to  disturb  the  inhabitants  of  such  place."  This  instruction  the 
defendant  promptly  excepted  to,  and  we  are  of  the  opinion  that 
the  exception  is  well  taken. 

It  was  a  question  of  fact  for  the  jury  to  determine,  from  the 
evidence,  whether  the  language  of  the  defendant  was  calculated 
to  disturb  the  inhabitants  of  the  place.  There  is  no  such  rule  of 
law  that  we  are  aware  of  as  that  expressed  in  the  instruction 
quoted.  It  would  be  a  proper  deduction  of  fact  for  the  jury  to 
adopt  if,  in  their  judgment,  the  evidence  warranted  it.  We 
think  the  instruction  invaded  the  province  of  the  jury.  The 
jury  should  have  been  left  untrammeled,  to  determine  from 
the  evidence,  whether  the  language  used  by  the  defendant,  and 
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the  manner  of  its  use,  were  calculated  to  disturb  the  inhabitants 
of  the  public  place  where  the  same  was  used.  (Lumbkin  v.  The 
State,  12  Texas  Ct.  App.,  341.) 

We  find  no  other  error  in  the  conviction,  but  for  this  error  in 
the  charge,  the  judgment  is  reversed  and  the  cause  is  renutnded. 

Reversed  and  remanded. 

Opinion  delivered  June  2,  1886. 


[No.  4019.] 
John  C.  Woodlibf  v.  The  State. 

"Local  Optiow"  Law— Rbpbaii— Case  Approved.— It  is  within  the  power 
ot  the  qualified  voters  of  a  justice^s  precinct,  town,  or  city,  to  repeal  the 
** local  option"  law  within  the  limits  of  such  jastioe's  precinct,  town,  or 
city,  in  the  manner  provided  by  law,  notwithstanding  said  law  has  been 
adopted  and  is  in  force  throoghout  the  county.  Note  the  opinion  for  an 
approval  by  the  majority  of  the  court,  of  Whisenhunt^s  case,  18  Texas 
Court  of  Appeals,  491,  upon  the'same  question. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before 
the  Hon.  O.  E.  Dunlap. 

The  conviction  in  this  case  was  for  a  violation  of  the  **  local 
option  "  law,  and  the  penalty  imposed  was  a  fine  of  twenty-five 
dollars. 

A.  A.  Kemhley  for  the  appellant. 

J.  H,  Burts,  Assistant  Attorney  General,  for  the  State. 

[  Wilson,  Judge.    Since  the  conviction  in  this  case  was  ob- 

i  tained,  the  town  of  Waxahachie,  in  which  the  alleged  offense 

I  was  committed,  has,  by  a  legal  election,  repealed  the  local  option 

law  within  the  limits  of  said  town.     This  court  has  decided  that 
it  is  within  the  power  of  the  qualified  voters  of  a  justice's  pre- 
i  cinct,  town  or  city,  to  repeal  the  local  option  law  within  the 

!  limits  of  such  precinct,  town  or  city,  in  the  manner  provided  by 

I  law,  notwithstanding  said  law  has  been  adopted  and  is  in  force 
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throughout  the  county.    (Whisenhunt  v.  The  State,  18  Texas 
Ct.  App.,  491.) 

A  majority  of  the  court  adheres  to  this  ruling,  and  hold  that 
the  local  option  law  is  no  longer  in  force  within  the  corporate 
limits  of  the  town  of  Waxahachie,  and  there  is,  therefore,  no 
law  which  would  warrant  an  enforcement  of  the  judgment  of 
conviction,  even  if  it  were  otherwise  a  valid  conviction.  The 
judgment  is,  therefore,  reversed  and  the  prosecution  is  dis- 
missed. 

Reversed  and  dismissed. 

Opinion  delivered  June  2, 1886. 


[No.  3961.] 
Peter  Menges  v.  The  State. 

Praoticb — EviDBWCE— Predicate. — It  devolves  upon  the  party  proposing 
to  ase  as  evidence  the  written  testimony  of  an  absent  witness,  taken 
upon  the  examining  trial  of  the  accused,  to  first  establish  that  the  wit- 
ness resided  out  of  this  State,  or  had  removed  beyond  the  limits  of  this 
8tate,  or  that  he  was  dead,  or  that  he  had  been  prevented  from  attend- 
ing court  through  the  act  or  agency  of  the  opposing  party.  Such  predi- 
cate is  not  established  by  proof  merely  that  the  witness  was  absent  from 
the  State. 

Appeal  from  the  District  Court  of  Kimble.  Tried  below  be- 
fore the  Hon.  A.  W.  Moursund. 

The  indictment  in  this  case  charged  the  appellant,  jointly 
with  Tony  Menges,  Reinhart  Menges  and  William  Menges,  with 
the  theft  of  a  steer,  the  property  of  Wiley  Anderson,  in  Kimble 
county,  Texas,  on  the  fifteenth  day  of  June,  1884.  The  appellant, 
being  alone  upon  trial,  was  convicted,  and  his  punishment  was 
assessed  at  a  term  of  two  years  in  the  penitentiary. 

Wiley  Anderson  was  the  first  witness  for  the  State.  He  testi- 
fied that  in  July,  1884,  he  went  to  the  town  of  Junction  City,  in 
Kimble  county,  Texas,  to  search  a  herd  of  cattle  there  in  charge 
of  the  hide  and  animal  inspector,  G.  W.  Hodges,  for  a  two  year 
old  steer  belonging  to  him,  which  he  was  informed  was  in  the 
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herd.  He  found  the  herd  in  charge  of  the  saidHodges,  near  the 
residence  of  Mr.  Schulter,  and  among  the  cattle  composing  the 
herd  he  found  his  animal,  which  he  recognized  at  once  by  ear 
marks,  brand,  and  flesh  marks.  The  witness's  brand  was  WA, 
and  his  ear  marks  were  a  swallowfork  in  each  ear  and  an  under 
bit  from  the  right  ear.  The  brand  on  the  animal  had  been 
changed  by  branding  an  A  below  the  original  A,  and  by  adding 
a  down  stroke  to  the  last  stroke  of  the  W,  and  a  down  and  up 
stroke  to  the  first  stroke  of  the  W,  changing  the  original  W  to 
WM  connected.  The  ear  marks  had  not  been  altered.  Witness 
saw  other  **  burned"  cattle  in  the  herd,  but  could  not  recollect 
any  of  the  original  or  changed  brands.  Quite  a  number  of  peo- 
ple from  the  lower  country  were  present,  examining  the  herd, 
on  the  Sunday  when  witness  got  his  animal.  The  witness  had 
not  seen  his  animal  for  eight  or  ten  months  before  he  found  it  in 
the  said  herd.  The  range  of  the  animal,  when  in  the  witness's 
possession,  was  near  his  place  on  Big  Paint  creek,  in  Kimble 
county,  near  the  Edwards  county  line.  That  animal  sometimes 
crossed  the  line  into  Edwards  county,  but  its  usual  and  principal 
range  was  in  Kimble  county.  The  steer  described  was  raised 
and  owned  by  the  witness,  and  was  taken  from  his  possession 
without  his  knowledge  or  consent.  The  witness  did  not  know 
the  defendant  on  trial,  nor  either  of  the  other  defendants,  at  the 
time  of  the  disappearance  or  recovery  of  the  animal.  All  of  the 
original  brand  except  the  A  appeared  to  have  been  burned  over, 
the  lower  A  added,  and  the  W  changed  as  stated,  when  witness 
recovered  the  animal.  The  change  appeared  to  be  about  three 
weeks  old,  or  perhaps  a  little  older. 

Cross-examined,  the  witness  testified  that  the  animal  described 
in  the  indictment  was  a  white  faced,  red  animal,  over  two  years 
old  when  recovered.  Its  principal  range  was  west  and  south 
west,  in  the  direction  of  the  Edwards  county  line.  Witness 
could  not  say  how  often  he  had  seen  the  animal  in  Edwards 
county,  but  had  much  oftener  seen  it  in  Kimble  county.  Witness 
owned  about  one  hundred  head  of  cattle,  the  larger  number  of 
which  ranged  about  his  place,  or  within  ten  or  fifteen  miles  of 
it.  Tho  range  of  some  of  his  cattle  was  as  far  from  home  as 
forty  or  fifty  miles.  Cattle  in  Kimble  county  were  in  the  habit 
of  drifting  considerably  during  the  winter  months,  the  "  drift" 
generally  tending  south  and  south  west  towards  Edwards  and 
Kerr  counties.  Witness  saw  the  animal  involved  in  this  prose- 
cution on  his  home  range  during  the  summer  and  fall  of  1883, 
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but  failed  to  find  it  during  the  winter  of  1883,  He  could  not  re- 
member when  he  last  saw  it  in  Edwards  county.  The  witness 
first  saw  the  defendant  in  jail,  after  he  recovered  the  animal 
from  the  herd  as  detailed. 

Q.  W.  Hodges  testified,  for  the  State,  that  he  was  hide  and  an- 
imal inspector  of  Kimble  county  in  1884.  During  that  year,  the 
prosecuting  witness,  Wiley  Anderson,  claimed  and  recovered  a 
steer  from  a  herd  in  the  possession  of  the  witness.  The  original 
mark  and  brand  on  that  animal  were  as  described  by  Anderson, 
and  the  brand  had  been  changed  as  described  by  Anderson.  An- 
derson got  that  animal  from  the  witness  on  or  about  June  25, 
1884.  A  few  days  before,  the  witness,  with  a  party,  acting  upon 
certain  information,  started  in  pursuit  of  a  bunch  of  cattle. 
They  struck  the  trail  of  the  cattle  near  Beaver  lake,  whence  it 
went  to  and  up  a  creek,  and  thence  over  a  mountain.  A  short 
distance  beyond  the  mountain  the  party  met  Erich  Cloudt  and 
Buchanan,  and  divided,  one  party  with  the  witness  going  for- 
ward over  the  trail,  and  the  other  party,  under  the  sheriff,  going 
back  over  the  trail.  At  a  point  a  day's  drive  beyond  Beaver 
lake,  which  was  a  hundred  miles  distant  from  Junction  City,  the 
witness  and  his  party  found  the  cattle  in  a  pen,  in  the  possession 
of  L.  S.  Wooten  and  Joe  Cloudt,  Wooten  being  in  charge. 
Wooten  offered  to  turn  the  cattle  over  to  witness.  The 
herd  numbered  either  two  hundred  and  thirty-six  or  two 
hundred  and  forty-six  head,  and  included  the  Wiley  Ander- 
son steer  described  in  the  indictment.  He  also  found  one  of 
his  own  animals  in  that  herd,  the  brand  on  which  had  been 
changed.  About  ten  days  after  the  herd  was  taken  by  the  wit- 
ness, the  prosecuting  witness,  Anderson,  appeared  and  got  his 
steer.  Tony  and  Reinhart  Menges  were  with  the  drove  of  cattle 
when  they  were  taken  by  the  witness  and  his  party.  Sheriff 
Gorman  and  James  Clements  arrested  the  defendant  and  Wil- 
liam Menges,  and  brought  them  to  the  herd  on  the  day  after  the 
herd  was  taken  by  the  witness.  The  herd  contained  cattle  be- 
longing to  other  parties  than  witness  and  Wiley  Anderson,  in- 
cluding Latham,  Light,  James  Clements,  and  the  firm  of  Clem- 
ents &  Taylor.  The  brand  on  the  Clements  &  Taylor  animal 
had  been  recently  altered.  The  several  brands  appeared  to  have 
been  changed  about  the  same  time.  At  least  one  hundred  and 
fifty  brands  had  been  changed,  and  the  changes  were  all  plain. 

Cross-examined,  the  witness  testified  that  he  first  saw  the 
family  of  the  defendant  at  Beaver  lake,  about  eighteen  miles 
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distant  from  the  point  where  the  herd  of  cattle  was  found.  The 
family  were  not  with  the  cattle,  nor  did  the  witness  know,  of 
his  own  knowledge,  whence  they  came  to  Beaver  lake.  He  did 
not  know,  of  his  own  knowledge,  that  they  reached  the  lake  on 
the  same  day  that  he,  witness,  did.  The  pen  in  which  the  cattle 
were  found  was  in  Crockett  county,  about  sixty  miles  distant 
from  the  nearest  point  in  the  Kimble  county  line.  The  burning 
over  of  an  old  brand  shows  plainly  in  the  deeper  lines  of  the 
brand.  Witness  did  not  see  defendant  and  William  Menges 
with  the  cattle,  nor  did  he  see  them  until  the  day  after  he  took 
charge  of  the  herd.  Witness  did  not  know,  except  by  the  marks 
and  brands,  and  claims  of  ownership,  to  whom  the  animals  be- 
longed that  were  taken  from  the  herd  by  the  several  claimants. 
The  defendant  and  his  co-defendants  were  in  jail,  and  were  not 
present  when  the  several  animals  were  claimed  and  proved  by 
their  owners.  The  majority  of  the  cattle  claimed  from  the  herd 
were  claimed  by  people  living  in  the  lower  country.  In  the  win- 
ter of  1883  many  cattle  on  the  Kimble  county  ranges  drifted 
toward  the  Qaudalupe  and  Perdinales  rivers.  The  witness  did 
not  know  whether  the  animals  he  owned  and  found  in  the  herd 
drifted  off  in  the  winter  of  1883  or  not.  He  knew  nothing  about 
the  ranges  of  the  several  cattle  composing  the  herd. 

Erich  Cloudt  testified,  for  the  State,  that  he  saw  some  of  the 
Mengeses  named  in  the  indictment  on  Big  Devil's  river,  in 
Gillespie  county,  Texas,  below  Beaver  lake,  in  June  or  July,  1884. 
Tony  Menges  and  the  youngest  of  the  others  had  a  drove  of  cat- 
tle at  their  camp.  That  drove  contained  one  head  of  the  wit- 
ness's cattle,  the  brand  on  which  had  been  changed.  The  range 
of  that  animal  had  been  near  the  witness's  ranche  in  Kimble 
county,  about  thirteen  miles  from  Junction  City.  The  witness 
and  his  brother,  Mr.  Buchanan  and  old  man  Wooten  were  to- 
gether when  the  herd  of  cattle  were  found  by  witness.  The  de- 
fendant was  not  then  with  the  herd.  Among  the  cattle  in  that 
herd,  the  witness  identified  a  bull  which  belonged  to  Mr.  Gardi- 
ner, who  lived  in  Menard  county  on  the  Llano  river.  The  ani- 
mal's brand  had  not  been  changed.  The  brand  on  another  ani- 
mal which  belonged  to  James  Clements  had  been  partially 
changed,  and  the  animal  counterbranded.  The  several  brands 
had  been  changed  at  different  times.  Some  of  the  changes  were 
a  week  old,  and  others  were  three  weeks  old.  Witness  knew 
nothing  about  Wiley  Anderson's  animal  or  its  range. 

James  Clements  testified,  for  the  State,  that  he  had  known 
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William  Menges  for  a  considerable  time,  but  saw  the  defendant 
and  Tony  and  Reinhart  Menges  for  the  first  time  on  the  third 
day  of  July,  1884.  Witness,  sheriflf  Gorman,  Mr.  Hodges,  Mr. 
Mills,  Mr.  Corder,  Mr.  Sam  Taylor,  Mr.  Latham,  and  others, 
went  together  in  pursuit  of  the  herd  of  animals  described  by 
previous  witnesses.  Another  party  of  gentlemen  went  in  ad- 
vance of  the  witness  and  his  party,  on  the  same  mission.  When 
that  party  was  overtaken  by  the  witness  and  his  party,  they  had 
two  men  under  arrest.  The  party  divided  when  it  struck  the 
trail  of  the  herd,  that  fragment  of  which  witness  was  a  member 
going  to  the  Menges  camp,  where,  they  found  the  family  of  one 
of  the  Mengeses.  A  broken  down  wagon  was  in  camp,  and  the 
ground  showed  that  cattle  had  been  about  the  camp.  The  camp 
was  found  at  a  point  about  five  miles  distant  from  where  the 
party  divided.  On  the  next  morning  the  Menges  family  was 
taken  to  Beaver  lake,  where  the  party  with  the  cattle  was 
joined.  Witness  found  three  head  of  his  cattle  in  that  herd. 
The  brands  on  those  three  animals  had  been  run  over  and 
changed,  but  the  ear  marks  were  intact.  Witness  did  not  know 
where  those  particular  animals  ranged,  but  his  ranch  was  on 
the  Little  James  river,  in  Kimble  county,  about  twenty  miles 
distant  from  Junction  City.  Those  animals  were  taken  without 
the  witness's  consent. 

Cross-examined,  witness  said  that  he  knew  nothing  about  the 
Wiley  Anderson  animal.  Defendant  and  William  Menges  were 
at  work  on  the  broken  wagon  when  the  witness  and  his  party 
reached  their  camp.  That  camp  was  about  twenty-five  miles 
from  Beaver  lake,  where  witness  first  saw  the  herd.  J.  H, 
Clements,  one  of  the  jurors  trying  this  case,  was  the  witness's 
brother.  Defendant  was  under  indictment  for  stealing  witness's 
cattle. 

Ben  Corder  testified,  for  the  State,  that  he  went  to  Beaver  lake 
with  the  sheriff  and  others  to  look  after  the  herd  of  cattle  de- 
scribed by  previous  witnesses.  On  the  trail,  Erich  Cloudt  and 
others  were  met.  Witness,  Norris,  Cloudt,  Hodges,  and  others, 
then  went  to  the  herd,  with  which  they  found  two  of  the  Menges 
boys.  Two  of  the  witness's  animals  were  found  in  that  herd. 
The  brands  on  each  had  been  changed  by  burning  over.  Wit- 
ness raised  those  cattle  in  McMullen  county,  brought  thom  to 
his  present  ranch,  at  the  mouth  of  Johnson  creek,  six  or  seven 
miles  from  Junction  City,  and  turned  them  loose.  The  witness 
bad  never  before  seen  any  of  the  Mengeses  before  he  recovered 
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his  said  cattle.  Those  animals  were  taken  from  the  witness 
without  his  knowledge  or  consent.  The  herd  contained  at  least 
a  hundred  head  of  cattle  on  which  the  brands  had  been  recently 
changed.  Two  of  the  defendants  were  found  with  the  herd, 
and  two  were  found  at  their  camp. 

Cross-examined,  the  witness  testified  that  the  cattle  were 
found  at  a  point  about  ten  miles  distant  from  where  the  trail 
was  first  discovered.  The  pursuing  party  separated  at  the  point 
where  they  found  the  trail,  and  the  pen  containing  the  cattle 
was  reached  after  dark.  They  were  found  about  five  miles  be- 
low Fort  Hudson,  and  about  eighteen  miles  from  Beaver  lake. 
"Wooten,  Buchanan,  Haynes,  Cloudt,  and  others,  were  with  the 
cattle.  Sam  McCaleb  and  others  were  with  witness.  Witness 
did  not  know  the  Menges  boys  by  their  given  names,  and  was 
unable  to  identify  those  found  with  the  cattle  by  their  given 
names.  Had  witness's  animals  started  back  to  McMullen  county, 
they  would  have  gone  through  Edwards  or  Kerr  counties.  They 
were  driven  to  Kimble  county  from  McMullen,  through  Kerr 
county.  The  Menges  boys  with  the  cattle  had  no  camping  uten- 
sils with  them,  unless,  perhaps,  they  had  a  coflfee  pot. 

8.  L.  Wooten  testified,  for  the  State,  that  he  saw  the  Menges 
boys  on  Devil's  river.  Witness  went  with  a  party  to  search  the 
herd  of  cattle  driven  by  the  Mengeses,  for  stolen  animals.  Ani- 
mals belonging  to  Hodges,  Anderson,  and  Cloudt,  were  found  in 
the  herd,  but  none  belonging  to  witness.  Witness  was  one  of 
the  party  which  overtook  the  herd  in  charge  of  two  of  the  Men- 
ges boys,  whom  they  arrested.  The  Menges  boys  with  the  cat- 
tle had  some  cooking  utensils  with  them.  The  two  Menges  boys 
with  the  cattle  were  asked  if  they  owned  the  cattle,  and  when 
they  replied  that  they  did,  they  were  arrested. 

Cross-examined,  the  witness  testified  that  the  herd  was  over- 
taken about  fifteen  miles  from  Beaver  lake.  The  animals  were 
penned  that  night,  when  George  Hodges  and  the  parties  with 
him  arrived.  Witness  did  not  know  which  of  the  Menges  boys 
Was  Peter.  He  knew  nothing  about  the  cattle  except  by  their 
brands. 

Joe  Cloudt  testified,  for  the  State,  that  he  had  known  two  of 
the  Menges  boys  for  about  four  years.  He  knew  them  on  Live 
Oak  creek,  in  Gillespie  county.  One  animal  belonging  to  the 
witness's  brother  Erich,  and  one  belonging  to  Anderson,  were 
found  in  the  herd  of  cattle  found  in  the  possession  of  the  two 
Menges  boys.     Those  two  animals  ranged  near   the   Cloudt 
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ranche,  in  Kimble  county,  about  ten  miles  from  the  county  line. 
Witness  saw  Anderson's  animal  on  the  range  in  the  winter  of 
1883.  Witness,  his  brother  Erich,  Buchanan  and  Wooten,  went 
together  to  look  after  cattle  in  the  herd  described.  The  trail  of 
cattle  was  discovered  about  nine  or  ten  o'clock,  and  was  followed 
until  the  herd  was  overtaken.  Defendant  and  William  Menges, 
bothof  whom  witness  knew,  were  not  with  the  herd.  Witness 
first  saw  him  at  Beaver  lake,  after  the  cattle  were  taken  in  charge 
by  the  sheriff.  Witness  was  unable  to  say  whether  the  defend- 
ant and  William  Menges  had  eny  cattle  in  the  herd  or  not.  The 
herd  contained  animals  in  old  man  Menges*s  brand. 

Cross-examined,  the  witness  said  that  the  wagon  used  by  de- 
fendant and  William  Menges,  and  the  family  of  one  or  the  other 
of  them,  was  not  first  seen  by  him  at  a  point  between  the  point 
at  which  the  trail  was  discovered  and  the  place  where  the  herd 
was  overtaken.  Witness  last  saw  Anderson's  animal  on  the 
range  in  the  winter  of  1883.  He  often  saw  that  animal  on  the 
range,  and  never  saw  it  above  five  miles  from  h^me. 

On  re-direct  examination,  the  witness  was  asked  if  he  did  not 
tell  Anderson  that  he  saw  the  animal  in  the  spring  of  1884.  He 
replied  that  he  *'said  he  told  Anderson  in  the  spring,  when  he 
was  hunting  the  animal,  that  he  saw  the  same  during  the  pre- 
vious winter."  Witness  saw  that  animal  on  the  range  in  the 
"  dead  of  winter," — February,  perhaps — and  it  may  have  been 
early  in  the  spring  of  1884.  The  two  Menges  boys  with  the  cat- 
tle had  moat  wallets  and  pack  horses,  but  witness  saw  no  uten- 
sils in  which  bread  and  meat  could  be  cooked. 

Erich  Cloudt,  recalled  for  the  State,  testified  that  he  remained 
with  the  crowd  in  charge  of  Tony  and  ReinhaFt  Menges,  and  the 
herd,  until  Beaver  lake  was  reached.  Either  Tony  or  Reinhart 
got  some  article  of  clothing  out  of  the  wagon,  but  witness  did 
not  know  what  it  was. 

The  State  next  introduced  in  evidence  the  certfficate  of  the 
county  clerk  of  Gillespie  county,  Texas,  setting  out  the  various 
marks  and  brands  recorded  in  that  county  in  the  names  of  the 
several  members  of  the  Menges  family.  G.  W.  Hodge,  being 
recalled  by  the  State,  testified  that  the  herd  contained  animals 
in  the  brand  of  William  Menges  and  defendant,  and  in  several 
other  brands  set  out  in  the  certificate.  Some  of  them  were 
*' straight"  brands — that  is,  brands  that  had  not  been  disfig- 
ured. 

S.  L.  Wooten,  recalled,  testified,  for  the  State,  that  when  the 
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herd  was  overtaken,  the  two  Menges  boys  in  charge  were  asked 
who  owned  the  cattle.  They  replied  that  they  and  their  two 
brothers,  who  were  detained  behind  with  a  broken  wagon,  owned 
all  save  a  few  which  belonged  to  one  Phillips.  The  arrest  was 
not  made  until  after  this  statement.  The  talking  was  done  by 
Reinhart  Menges.  He  spoke  of  his  brothers,  but  called  no 
names,  as  the  owners  of  the  cattle. 

District  clerk  A.  J.  Wilson  testified,  for  the  State,  that  two  or 
three  months  ago  he  heard  that  John  B.  Gorman  was  in  New 
Mexico.  Gorman  left  Kimble  county  in  October,  1884.  Witness 
had  issued  process  for  him  since  then,  but  not  recently.  He  did 
not  know  as  a  fact  whether  the  said  Gorman  was  in  or  out  of 
Texas. 

Mrs.  John  B.  Gorman  testified,  for  the  State,  that  she  did  not 
know  the  present  whereabouts  of  John  B.  Gorman.  She  had  not 
received  a  recent  letter  from  him.  His  last  letter  to  witness  was 
received  about  a  month  prior  to  this  trial.  It  was  written  from 
a  point  in  the  United  States,  but  not  in  Texas.  Witness  did  not 
observe  the  post  mark  on  the  envelope,  but  knew  that  her  hus- 
band was  not  in  Texas.  The  testimony  of  this  witness  and  the 
witness  Wilson  constitutes  the  predicate  upon  which  Grorman's 
written  testimony  was  admitted,  and  is  the  subject  matter  of  the 
ruling  upon  which  this  appeal  is  disposed  of. 

Justice  of  the  peace  Bradshaw  identified  a  certain  instrument 
of  writing  as  the  testimony  of  John  B.  Gorman,  upon  the  exam- 
ining trial  of  the  defendant  for  the  theft  of  the  Hodges  animal. 
The  same  was  then  read  in  evidence  by  the  State,  over  the  objec- 
tion of  the  defendant. 

In  substance,  Gorman  testified  on  the  said  examining  trial  that 
he  first  saw  the  defendant  at  the  mouth  of  Dolan's  creek,  on 
Devil's  river.  Witness  went  to  Beaver  lake  with  Hodges  and 
others.  At  Beaver  lake  witness  learned  that  the  cattle  could  be 
found  at  the  mouth  of  Dolan,  and  with  his  posse  he  set  out  for 
that  point.  They  found  a  cattle  trail  about  five  miles  above  the 
mouth  of  the  said  creek.  At  that  point  they  met  Erich  Cloudt, 
Buchanan,  and  Norris,  who  told  him  that  the  Menges  brothers 
were  at  the  mouth  of  Dolan.  Witness  took  Norris  and  others 
with  him,  and  reached  the  camp  of  defendant  and  William 
Menges  about  dusk,  and  arrested  the  said  William  and  defend- 
ant. Seven  head  of  cattle  about  the  camp  were  claimed  by  the 
parties  with  witness.  Witness  warned  defendant  and  William 
againbt  making  statements^  but  they  said  they  had  bought  and 
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paid  for  the  cattle;  that  defendant  and  Reinhart  were  hired 
hands,  Peter  having  recently  sold  his  interest  in  the  cattle. 
Witness  did  not  see  among  the  cattle  any  that  he  knew  whose 
-brands  had  been  changed  into  Peter's  brand,  but  he  saw  that 
brand  fresh  in  the  herd. 

Cross-examined,  the  witness  said  that  when  he  arrested  the 
defendant,  the  latter  was  at  work  on  a  broken  wagon  near  the 
mouth  of  Dolan  creek  on  Devil's  river.  A  woman  and  three 
children,  claimed  by  defendant  to  be  his  family,  were  in  the 
camp.  Witness  did  not  know  where  the  main  herd  of  cattle 
was  on  July  3,  1884,  when  he  arrested  the  defendant,  but  he  saw 
the  herd  at  Beaver  lake  on  the  evening  of  July  5.  Defendant 
claimed  that  he  had  sold  the  cattle  in  his  brand  to  his  brothers. 
Witness  never,  at  any  time,  saw  the  defendant  in  possession  of 
the  cattle.  The  herd  was  not  driven  over  a  road,  but  over  a  trail 
through  a  rough  and  secluded  section  of  country.  William 
Menges  claimed  full  and  absolute  control  of  the  cattle,  and  de- 
fendant claimed  to  have  nothing  to  do  with  them.  The  parties 
claimed  that  they  were  hunting  water  and  grass  for  their  stock. 
Witness  knew  of  no  better  route  through  that  country  than  that 
traveled  by  defendant  and  his  co-defendants  with  the  herd. 

William  McCaleb  testified,  for  the  State,  that  he  had  seen  the 
Menges  boys,  but  did  not  know  them  apart  by  their  given  names. 
The  witness  first  saw  a  bunch  of  cattle  at  Beaver  lake,  in  charge 
of  two  men,  before  the  arrest  of  the  Menges  boys.  One  of  the 
men  in  charge  of  these  cattle  told  witness  that  his  name  was 
Menges,  and  that  one  of  his  hands  had  gone  to  Del  Rio  for  sup- 
plies. Two  or  three  days  later,  witness  again  saw  the  herd  at 
Beaver  lake,  then  in  charge  of  three  men.  A  wagon,  a  woman, 
and  some  children  were  then  in  the  camp.  Among  the  cattle  in 
the  herd  the  witness  recognized  one  animal  belonging  to  James 
Clements,  and  one  belonging  to  Erich  Cloudt.  The  brands  on 
each  of  those  animals  had  been  recently  changed. 

Cross-examined,  witness  said  that  he  did  not  know  the  parties 
with  the  herd  when  he  first  saw  it,  and  knew  that  one  of  them 
was  named  Menges  only  by  his  saying  so.  Witness  did  not 
know  Peter  Menges,  and  could  not  say  that  he  was  or  was  not 
one  of  the  men  he  saw  with  the  herd.  It  was  two  or  three 
weeks  before  the  arrest  of  the  Mengeses  that  witness  first  saw 
the  herd  at  Beaver  lake.  He  did  not  know  how  long  the  herd 
had  been  there,  but,  judging  from  appearances,  he  thought  ten 
days  would  cover  the  time.     Witness  could  not  swear  that  he 
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saw  more  than  one  of  the  Menges  boys  with  the  herd,  and  he 
knew  him  to  be  a  Menges  only  because  he  claimed  that  name. 

On  re-direct  examination,  the  witness  testified  that  the  woman 
and  children  were  not  with  the  cattle  when  he  first  saw  them. 
Witness  traveled  a  short  distance  with  the  wagon  en  route  to 
the  cattle.  The  parties  in  the  wagon  said  that  they  had  been  to 
Del  Rio  for  supplies  and  were  going  to  a  cattle  camp.  Witness 
did  not  know  who  the  man  with  the  wagon  was.  He  did  not 
know  Peter  Menges. 

No  evidence  was  introduced  by  the  defense  upon  the  trial  of 
the  main  case.  One  of  the  grounds  assigned  in  the  motion  for 
new  trial  was  that  one  of  the  jurors  was  too  drunk  to  hear  and 
determine  the  evidence,  and  in  support  of  that  ground  the  de- 
fendant introduced  several  witnesses  who  testified  that  when  the 
juror  was  first  impaneled  he  appeared  to  be  sober.  The  panel 
was  completed  just  before  adjournment  for  dinner,  and  the 
jurors  were  dismissed  for  dinner,  without  having  been  sworn, 
and  were  permitted  to  separate  and  go  where  they  pleased,  un- 
attended by  an  oflScer,  during  adjournment.  When,  after  din- 
ner, the  jury  were  placed  in  the  box  and  sworn,  the  said  juror 
appeared  to  be  quite  drunk.  He  took  a  standing  position  behind 
the  district  attorney  while  that  officer  was  reading  the  indict- 
ment, and  a  seat  before  the  witness  Anderson  while  he  was  tes- 
tifying from  a  paper  in  his  hands.  None  of  the  several  witnesses 
could  swear  positively  that  the  juror  was  too  drunk  to  understand 
the  evidence  and  pass  upon  it  intelligently,  though  one  witness, 
who  had  been  drunk  himself,  knew  that,  if  drunk  to  that  degree 
himself,  he  would  be  unable  to  attend  to  business. 

In  opposition  to  the  motion,  the  State  filed  the  affidavit  of  the 
juror  himself  to  the  effect  that  he  was  not  too  drunk  on  the  trial 
of  the  case  to  understand  and  consider  the  evidence  on  the  trial. 
On  the  contrary,  he  did  understand  and  consider  it  as  well  as  he 
could  have  done  under  any  other  circumstances.  This  affidavit 
was  supported  by  the  affidavits  of  three  other  jurors  to  the  effect 
that  the  said  juror  was  not  mentally  or  physically  incapable  of 
understanding  and  considering  the  evidence  adduced  on  the 
trial.  On  the  contrary,  his  discussion  of  the  same,  in  the  retire- 
ment of  the  jury,  disclosed  the  fact  that  he  fully  understood  and 
appreciated  it. 

W.  W.  Martin  and  Sneed,  Pendexter  &  Burleson,  for  the  appel- 
lant. 
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J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  Defendant's  ninth  bill  of  exceptions  is  well 
taken.  A  sufficient  predicate  for  the  admission  of  the  testimony 
of  Gorman,  which  testimony  had  been  taken  before  an  examin- 
ing court,  was  not  laid  by  the  State.  It  was  not  shown  that  said 
Gorman  resided  out  of  this  State,  or  had  removed  beyond  the 
limits  of  this  State,  or  that  he  was  dead,  or  that  he  had  been  pre- 
vented from  attendinp^  the  court  through  the  act  or  agency  of 
the  defendant,  etc.  (Code  Grim.  Proc,  Arts.  772,  773,  774.)  The 
mere  absence  of  the  witness  out  of  the  State  did  not  render  his 
testimony  admissible.  (Cooper  v.  The  State,  7  Texas  Ct.  App., 
194;  Pinkney  v.  The  State,  12  Texas  Ct.  App.,  352;  Evans  v.  The 
State,  12  Texas  Ct.  App.,  370.)  This  testimony  was  material, 
and  its  admission  over  the  objections  of  the  defendant  was  error 
for  which  the  conviction  must  be  set  aside. 

As  to  other  testimony  admitted  over  defendant's  objections, 
we  perceive  no  error.  Other  questions  presented  in  the  record 
are  not  considered,  because  of  a  character  not  likely  to  occur  on 
another  trial. 

Because  of  the  error  of  admitting  the  testimony  of  Gorman, 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  2,  1886. 


[No.  6041.] 
Irwin  Farmer  v.  The  State. 

1.  Maucious  Mi&ohief.— -It  is  well  settled  law  that  if  an  animal  be  killed  or 

* 

injnied  by  a  person  in  the  necessary  protection  of  his  property,  after  he 
has  ineffectually  used  ordinary  care  to  otherwise  protect  such  property, 
such  killing,  or  injury,  will  not  be  deemed  either  '*  wilful  or  wanton  " 
within  the  meaning  of  the  Penal  Code. 

2.  Same — Fact  Case. — The  offense  charged  in  this  case  was  the  wilful 

shooting  and  wounding  of  a  horse.  To  authorize  a  conviction  it  was  in- 
cumbent upon  the  State  to  show,  not  only  that  the  defendant  shot  and 
wounded  the  animal,  but  that  he  did  so  with  evil  intent  or  legal  malice, 
or  without  reasonable  ground  to  believe  his  act  lawful.    See  the  opinion 
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and  the  statement  of  the  ease  for  evidence  Tield  insufficient  to  support  the 
conviction,  because  insufficient  to  show  that  the  act  was  wilful. 

8.  Same.— CHARes  op  the  Court  defined  the  term  "wilful"  as  follows: 
''With  evil  intent,  legal  malice,"  etc.  Held,  that  the  definition  was  too 
restricted. 

4.  Same.— Charqb  of  the  Court,  on  a  trial  for  shooting  and  wounding  a 
horse,  which  made  the  guilt  or  innocence  of  the  accused  depend  upon 
whether  or  not  the  accused  used  greater  force  than  was  necessary  in  the 
protection  of  his  property,  was  erroneous,  because  that  was  not  an  issue 
involved,  except  in  so  far  as  it  might  be  considered  by  the  jury  in  deter- 
mining whether  or  not  the  force  used  was  wilfully  used. 

6.  Same.— The  defense  requested  the  trial  court  -to  charge  the  jury,  in  sab- 
stance,  that  if  it  reasonably  appeared  to  the  defendant  that  his  horse 
was  in  danger  of  serious  injury  from  the  attack  of  the  other  one,  and  be 
inflicted  the  wound  upon  the  attacking  horse  to  protect  his  own  horse 
from  the  threatened  injury,  the  defendant  should  be  acquitted.  Held, 
that  under  the  facts  of  this  case,  the  special  instruction  embodied  the 
law  and  should  have  been  given. 

Appeal  from  the  County  Court  of  Hill.  Tried  below  before 
the  Hon.  A.  W,  Parham,  County  Judge. 

The  conviction  in  this  case  was  for  wilfully  shooting  and 
wounding  a  horse,  the  property  of  B.  F.  Keltz,  in  Hill  county, 
Texas,  on  the  fifth  day  of  January,  1885.  A  fine  of  fifty  dollars 
was  the  penalty  imposed  by  the  verdict. 

B.  F.  Keltz  testified,  for  the  State,  that  the  defendant  was  a 
tenant  of  his  in  the  year  1885,  and,  under  the  terms  of  the  lease, 
was  authorized  to  turn  his  horse  into  witness's  pasture  with  wit- 
ness's horses,  about  twelve  in  number.  On  the  fifth  day  of  Jan- 
uary, 1885,  a  sorrel  horse  belonging  to  witness  chased  the  horse 
of  the  defendant  over  the  pasture,  biting  him  the  while.  De- 
fendant, observing  this,  stepped  into  his  house,  got  his  gun,  and 
shot  witness's  horse  through  the  right  shoulder,  disabling  him  as 
a  work  horse  for  a  month  at  least.  This  all  occurred  in  Hill 
county,  Texas. 

Mr.  Boone,  Henry  Rayburn,  and  J.  E.  Southard  testified,  for 
the  State,  substantially  as  did  Keltz,  Mr.  Southard  stating,  in 
addition,  that  Keltz's  horse  was  a  bad  fighting  animal. 

W,  H.  Hunt  testified,  for  the  defense,  that  Keltz's  horse,  shot 
by  the  defendant,  was  a  notoriously  vicious,  fighting  animal,  and 
defendant  knew  him  well.  On  one  occasion  witness  saw  Keltz's 
horse  run  another  horse  over  a  wire  fence. 

W.  E.  Farmer,  defendant's  brother,  testified  in  his  behalf,  that 
he  witnessed  the  shooting  of  Keltz's  horse  by  the  defendant. 
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Keltz'8  horse  chased  defendant's  horse  in  to  a  corner,  and  threw 
him  down.  Defendant's  horse  managed  to  get  up,  when  Keltz's 
horse  took  after  him  again,  and  was  running  him  near  a  wire 
fence,  when  the  defendant  shot  the  Keltz  horse  with  rabbit  shot, 
and  laid  him  up  for  about  a  month. 

Mrs.  C.  C.  Farmer,  defendant's  mother,  testified,  in  his  behalf, 
that  she  saw  Keltz's  horse  chasing  her  son's  horse  in  the  pasture. 
He  pursued  defendant's  horse  so  violently  towards  the  house, 
that  witness  thought  he  would  kill  the  defendant's  horse,  and, 
not  wishing  to  see  it,  she  stepped  into  the  house,  and  soon  heard 
the  gun  fire. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

B.  D.  TarletoUy  for  the  appellant. 

J.  jBT.  BurtSy  Assistant  Attorney  General,  for  the  State. 

WiiiLSON,  Judge.  It  clearly  appears  from  the  evidence  that, 
at  the  time  defendant  shot  the  horse,  said  horse  was  violently 
attacking  and  endangering  defendant's  horse.  The  appearances 
indicated  that,  unless  prevented  in  some  way,  defendant's  horse 
would  be  either  killed  or  seriously  injured  by  the  attacking 
horse.  To  prevent  such  a  result,  the  defendant  shot  and  wounded 
the  attacking  horse. 

It  is  well  settled  law  that  if  an  animal  be  killed  or  injured  by 
a  person,  in  the  necessary  protection  of  such  person's  property, 
after  he  had  ineflfectually  used  ordinary  care  to  otherwise  pro- 
tect such  property,  such  killing  or  injury  will  not  be  deemed 
either  wilful  or  wanton,  within  the  meaning  of  the  Penal  Code. 
(Thomas  v.  The  State,  14  Texas  Ct.  App.,  200;  Lane  v.  The  State, 
16  Texas  Ct.  App.,  172.) 

In  this  case,  the  charge  is,  that  the  defendant  wilfully  shot 
and  wounded  the  horse.  To  warrant  his  conviction,  the  evi- 
dence must  show,  not  only  that  he  shot  and  wounded  the  horse, 
but  that  in  doing  so,  he  was  actuated  by  evil  intent,  or  legal 
malice,  or  without  reasonable  ground  for  believing  the  act  to  be 
lawful.  We  think  the  evidence  fails  to  show  that  the  act  was 
wilfully  committed. 

There  are  several  supposed  errors  complained  of  in  the  charge 
of  the  court,  which  we  shall  not  take  time  to  discuss.  We  will 
merely  say  in  relation  to  the  charge  of  the  court  that,  in  our 
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opinion,  it  does  not  fairly  and  correctly  present  the  law  appli- 
cable to  the  evidence.  It  is  too  restricted  in  the  definition  of  the 
term  **  wilful,"  and  it  erroneously  makes  the  guilt  or  innocence 
of  the  defendant  depend  upon  whether  or  not  he  used  greater 
force  than  was  necessary  in  the  protection  of  his  property.  This 
issue  was  not  in  the  case,  except  in  so  far  as  it  might  be  consid- 
ered by  the  jury  in  determining  the  real  issue,  which  was,  did 
the  defendant  commit  the  act  wilfully?  It  was  for  the  jury  to 
say,  from  all  the  evidence,  not  whether  the  defendant  used  more 
force  than  was  necessary,  but  did  he  use  the  force  wilfully, 
within  the  meaning  of  that  term  as  used  in  defining  the  offense 
with  which  he  was  charged.  We  are  further  of  the  opinion  that 
the  special  charge  requested  by  the  defendant,  to  the  effect  that 
if  it  reasonably  appeared  to  the  defendant  that  his  horse  was  in 
danger  of  serious  injury,  and  he  inflicted  the  wound  upon  the 
attacking  horse  to  protect  his  own  horse  from  the  threatened 
injury,  defendant  should  be  acquitted,  should,  under  the  facts  in 
this  case,  have  been  given. 

For  the  reasons  we  have  stated,  we  hold  the  conviction  in  this 
case  to  be  wrong,  and  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Opinion  delivered  June  2,  1886. 


[No.  3876.] 
Ex  Pabtb  W.  a.  Bbaty. 

**  Local  Option"  Law.— The  commissioners^  court  of  a  county  has  power 
only  to  issue  such  an  order  for  an  election  under  the  provisions  of  the 
'*  local  option"  law  as  is  authorized  by  law.  An  election  held  under  an 
order  which  exceeded  the  authority  of  the  commissioners'  court  is  a  nul- 
lity, and,  therefore,  all  proceedings  had  thereunder  are  nullities.  The 
commissioners^  court  has  power  to  order  an  election  to  prohibit  the  sale, 
but  not  to  prohibit  the  exchange  or  barter  of  intoxicating  liquors  within 
a  given  locality.    (Hurt,  Judge,  dissents.) 

Habeas  Corpus  on  appeal  from  the  District  Court  of  Throck- 
morton.   Tried  below  before  the  Hon.  J.  V.  Cockrell. 
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The  appellant  was  held  under  a  capias  charging  him  with  a 
violation  of  the  **  local  option"  law. 

A.  H.  Carrington  and  West  &  McGovm,  for  the  relator. 

J.  JET.  BurtSy  Assistant  Attorney  General,  for  the  State. 

WiLLsON,  JuDQB.  A  majority  of  the  court,  Judge  Hurt  dis- 
senting, are  of  the  opinion  that  the  order  of  the  commissioners' 
court  of  Throckmorton  county,  ordering  an  election  in  said 
county  to  determine  whether  or  noft  the  sale,  exchange,  or  barter 
of  intoxicating  liquors  should  be  prohibited  in  said  county,  is  a 
nullity,  because  made  without  authority  of  law.  Said  court  had 
no  authority  to  order  an  election  except  in  strict  accordance  with 
the  law  upon  the  subject,  that  is,  to  determine  whether  or  not 
the  sale  of  liquor  should  be  prohibited  in  said  county.  It  ex- 
ceeded its  authority  in  making  the  order  it  did  make,  and  said 
order,  and  all  proceedings  had  thereunder,  are  therefore  null  and 
void,  and  cannot  have  the  effect  to  prohibit  the  sale  of  intoxi- 
cating liquors,  etc.,  in  said  county. 

The  terms  ** exchange"  and  "barter,"  used  in  the  order,  are 
not  synonymous  with  **sale,"  as  wo  understand  the  words,  but 
are  materially  different  in  meaning.  (2  Rapalge  &  Lawrence's 
Law  Die,  1144;  Chitty  on  Contracts,  346;  Smith's  Mer.  Law,  479; 
Benj.  on  Sales,  2;  Steele  v.  The  State,  19  Texas  Ct.  App.,  428.) 

The  motion  for  rehearing  is  granted,  the  judgment  of  the  court 
below  is  reversed,  and  the  applicant  is  discharged  from  custody. 

Ordered  accordingly. 

Opinion  delivered  June  2, 1886. 

Hurt,  Judge,  dissents. 


[No.  3999.] 
D.  H.  West  v.  The  State. 

1.  Practice. —Proof  of  the  Venue  is   indispensable  to  the  legality  of  a 

eouviotion  for  crime. 

2.  Same— Oarrtino  a  Pi8Tol--Fact  Case.— The  defendant's  explanation 

of  the  inculpatory  circumstances  against  him  with  respect  to  the  pistol 
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carried  by  him  was  both  reasonable  and  probably  trae,  and  the  State 
made  no  effort  to  contradict  it.  The  evidence,  as  a  whole  (for  which  see 
the  statement  of  the  case)  is  insufficient  to  support  the  conviction  for 
unlawfully  carrying  a  pistol. 
8.  Same. — The  transportation  of  a  pistol  home  from  the  place  of  puitshase, 
whether  loaded  or  unloaded,  does  not  constitute  the  offense  of  unlaw- 
fully carrying  a  pistol;  uor  does  the  fact  that  the  same  was  discharged 
in  transit  bring  the  act  within  the  purview  of  the  statute. 

Appeal  from  the  County  Court  of  Robertson.  Tried  below 
before  the  Hon.  J.  E.  Crawford,  County  Judge. 

The  conviction  in  this  case  was  for  unlawfully  carrying  a 
pistol,  and  the  penalty  imposed  by  the  verdict  was  a  fine  of 
twenty-five  dollars. 

The  single  witness  examined  testified,  for  the  State,  that,  in 
September,  1883,  he  and  Mr.  Hughes  met  the  defendant  in  his 
buggy,  on  the  road  leading  from  defendant's  home  to  K.os8e. 
Defendant  was  drinking  somewhat,  but  was  not  drunk.  He  was 
traveling  towards  his  home,  and  had  some  apples  and  wire  fence 
attachments  in  his  buggy.  He  also  produced  and  exhibited  to 
witness  and  Hughes  a  new  pistol,  which  he  said  he  bought  in 
Eosse.     He  discharged  the  pistol  while  he  had  it  out. 

The  motion  for  new  trial  assailed  the  sufficiency  of  the  evi- 
dence to  support  the  conviction. 

F.  H.  Prendergast,  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  In  this  case  no  venue  is  proved, 
and,  besides,  the  evidence  is  insufficient  to  support  the  conviction. 

Appellant's  explanation,  made  to  the  State's  witness  with  re- 
gard to  the  pistol,  was  both  reasonable  and  probably  true,  and 
the  prosecution  did  not  attempt  to  disprove  it. 

The  transportation  of  a  pistol  home  from  the  place  of  purchase, 
whether  loaded  or  unloaded,  does  not  constitute  the  offense  of 
unlawfully  carrying  a  pistol,  as  that  offense  is  defined  by  the 
statute,  nor  does  the  fact  that  the  pistol  was  discharged  while 
being  so  transported  bring  the  act  within  the  purview  of  the 
statute.  (Pressler  v.  The  State,  19  Texas  Ct.  App.,  62;  Mangum 
V.  The  State,  15  Texas  Ct.  App.,  362.) 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
Opinion  delivered  June  2,  1886. 
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[No.  3704.] 

L,  B.  McClanahan  v.  The  State. 

Obstructing  Poblic  Road,  Etc.— Information.— Article  405  of  the  Penal 
Code  provides  as  follows:  '*  If  any  person  shall  wilf ally  obstraot  or  injure, 
or  cause  to  be  obstructed  or  injured,  in  any  manner  whatsoever,  any  pub- 
lic road  or  highway,  or  any  street  or  alley  in  any  incorporated  town  or 
city,  or  any  public  bridge  or  causeway,  he  shall  be  fined, ^'  etc.  Held  thaX 
the  offense  denounced  by  the  said  article  is  the  obstruction  of  any  pub- 
lie  road  or  highway,  or  any  street  or  alley  in  any  incorporated  town  or 
city,  and  that  it  does  not  embrace  the  obstruction  of  any  road  other  than 
A  public  road,  or  street  or  alley  in  an  unincorporated  town  or  city.  The 
information  in  this  case,  allesring  the  obstruction  of  a  ''certain  road  in 
the  unincorporated  town  of  Glen  Rose,'^  charges  no  offense  against  the 
laws  of  this  State. 

Appeal  from  the  County  Court  of  Somervell.  Tried  below 
before  the  Hon.  A.  J.  Hart,  County  Judge. 

This  conviction  was  for  obstructing  a  certain  road,  and  the 
penalty  imposed  was  a  fine  of  one  dollar. 
The  case  is  disclosed  in  the  opinion. 

Cooper  &  EsteSy  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Our  penal  statute  with  regard  to 
the  obstruction  of  roads,  streets,  and  bridges,  reads  as  follows: 
'*  If  any  person  shall  wilfully  obstruct  or  injure,  or  cause  to  be 
obstructed  or  injured,  in  any  manner  whatsoever,  any  public 
road  or  highway,  or  any  street  or  alley  in  any  incorporated  town 
or  city,  or  any  public  bridge  or  causeway,  he  shall  be  fined  in  a 
sum  not  exceeding  five  hundred  dollars," 

The  offense  denounced  is  the  obstruction  of  a,ny  public  road  or 
highway,  or  any  street  or  alley  in  any  incorporated  town  or  city. 
It  is  no  offense  to  obstruct  a  road  which  is  not  a  public  road,  nor 
is  it  any  offense  to  obstruct  a  street  or  alley  in  an  unincorporated 
town  or  city. 

The  information  in  this  case  is  fatally  defective  as  an  informa- 
tion for  obstructing  a  road,  because  it  does  not  allege  that  the 
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road  obstructed  was  a  public  road,  and  it  is  not  good  as  a  charge 
for  obstructing  a  street  or  alley  in  a  town  or  city,  because  it  does 
allege  that  the  town  was  incorporated.  On  the  contrary,  the 
allegation  is  that  the  defendant  ''did,  at  the  county  aforesaid, 
on  the  twenty-second  day  of  July,  1885,  and  at  divers  other  times 
at  said  place,  wilfully  obstruct  a  certain  road  in  the  unincorpo- 
rated town  of  Glen  Rose,  in  the  county  and  State  aforesaid,  by 
building  a  fence  across  and  over  the  said  road." 

This  information  states  no  offense  against  the  law,  and  de- 
fendant's motion  to  quash  the  same  should  have  been  sus- 
tainftd. 

Because  the  information  is  fatally  defective,  the  judgment  is 
reversed  and  the  prosecution  is  dismissed. 

Reversed  and  dismissed. 

Opinion  delivered  June  2,  1886. 


[No.  6010.] 
George  Dickey  v.  The  State. 

Rape— Fact  Case.— See  the  statement  of  the  ease  for  evidence  held  insuffi- 
cient to  support  a  conviction  for  rape. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  be- 
fore the  Hon.  G.  N.  Aldredge. 

The  conviction  in  this  case  was  for  the  rape  of  Mattie  Beid, 
in  Dallas  county,  Texas,  on  the  nineteenth  day  of  March,  1886. 
A  term  of  five  years  in  the  penitentiary  was  the  penalty  assessed 
against  the  appellant. 

Miss  Mattie  Reid  was  the  first  witness  for  the  State.  She  tes- 
tified that  she  was  seventeen  years  of  age,  and  that  she  had 
known  the  defendant  about  two  years.  A  marriage  engagement, 
to  be  consummated  in  June,  1886,  had  existed  between  the  wit- 
ness and  the  defendant  for  about  a  year.  Witness  met  the  de- 
fendant at  Blankenship  &  Blake's  establishment,  in  Dallas, 
Texas,  where  she  was  employed,  on  February  19,  1886,  and 
agreed  to  meet  him  thai  night  at  the  hovise  of  Mrs.  Applefelter, 
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whose  daughter  was  also  employed  by  Blankenship  &  Blake. 
Witness  had  once  met  the  defendant  at  the  house  of  Mrs.  Mat- 
tox,  who  also  had  a  daughter  in  the  employ  of  Blankenship  & 
Blake.  Witness  stayed  all  night  at  Mrs.  Mattox's  house  on  that 
night.  Her  custom  was  to  spend  the  night  at  the  house  of  Mrs. 
Mattox  and  Mrs.  Applefelter  when  she  went  to  meet  the  defend- 
ant. She  met  the  defendent  at  the  houses  of  her  friends  be- 
cause her  parents  opposed  her  association  with  defendant,  and 
always  passed  the  night  with  those  friends  to  avoid  scoldings 
she  would  receive  if  she  returned  at  night  under  the  escort  of 
the  defendant. 

Arrived  at  Mrs.  Applefelter's  on  the  night  referred  to,  witness 
and  defendant  found  the  house  full  of  company,  and  concluded 
to  go  to  the  house. of  another  friend  who  worked  with  her  for 
Messrs.  Blankenship  &  Blake.  They  failed  to  find  the  house  of 
that  friend,  and  defendant  proposed  to  take  witness  Lome.  Wit- 
ness replied  that  she  was  afraid  to  go  home.  Defendant  then 
suggested  that  he  would  take  the  witness  to  a  hotel  and  get  her 
a  room,  and  secure  rooms  for  himself  at  another  hotel.  The  de- 
fendant first  took  the  witness  to  an  hotel  the  name  of  which  the 
witness  did  not  remember.  Defendant  paid  for  the  room,  but 
finally  cancelled  the  engagement  because  of  the  price  charged. 
He  then  took  the  witness  to  the  Crutchfield  house,  and  secured 
her  a  room.  On  the  way  to  the  Crutchfield,  defendant  asked 
witness  if  he  could  go  to  the  room  and  sit  with  her  awhile,  to 
which  she  agreed.  They  went  to  the  room  together,  sat  down 
together  on  the  side  of  the  bed,  and  talked  for  awhile.  When, 
finally,  the  defendant  got  up  to  leave,  he  undertook  to  take  the 
room  key  with  him,  leaving  the  witness  locked  in.  Against  this 
the  witness  protested,  and  declared  that  she  would  not  occupy 
the  room  if  locked  in.  She  took  the  key  from  the  defendant  and 
placed  it  on  the  mantle,  near  the  lamp.  Defendant  then  said 
that  if  he  could  not  lock  the  witness  in,  he  would  not  leave  her. 
The  two  then  resumed  their  seats  on  the  side  of  the  bed,  and  the 
defendant  made  efforts  to  embrace  and  kiss  the  witness,  finally 
proposing  to  witness:  *'Give  me  some." 

Witness  declined  to  minister  to  his  passion.  Defendant  then 
asked  the  witness  to  let  him  sleep  with  her.  Witness  refused, 
and  defendant  said:  "Why,  you  sleep  with  somebody  every 
night."  Witness  denied  that  she  did,  and  defendant  said:  "Yes 
you  do;  you  sleep  with  your  sister."  Defendant  then  threw  the 
witners  on  the  bed,  and  made  an  attempt  to  rape  her.     A  strug- 
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gle  of  ten  minutes  ensued.  Witness  did  not  scream  while  on  the 
bed,  but  struggled  out  of  bed,  to  the  floor  on  the  rear  or  wall  side 
of  the  bed.  Defendant  pulU  d  the  bed  away,  and  threw  the  wit- 
ness to  the  floor.  Witness  screamed  once  while  on  the  floor,  and 
struggled  and  resisted  as  long  as  she  could,  but  to  no  purpose. 
Defendant  actually  accomplished  the  object  of  his  assault.  He 
introduced  his  male  member  into  her  private  organ  and  had  car- 
nal knowledge  of  her,  without  her  consent,  and  against  her  will. 
Witness  was  sore  for  several  days  afterwards  from  the  eflfects  of 
the  defendant's  treatment.  Fever  and  sickuess  ensued,  and 
Doctor  Gibbs  was  called  in  and  examined  her. 

Cross-examined,  the  witness  admitted  her  signature  to  her 
written  statement,  made  before  justice  of  the  peace  Kendall,  on 
the  defendant's  examining  trial.  She  admitted  that  she  stated 
on  that  trial  that  the  defendant  did  not  penetrate  her  person. 
That  statement  was  untrue,  and  witness  now  declares,  most 
positively,  that  the  defendant  did  penetrate  her  sexual  organ. 
He  accomplished  her  rape  by  physical  force,  and  used  no  threats. 
Witness  denied  that  she  told  the  crowd  which  invaded  her  room 
after  the  rape,  that  she  was  the  wife  of  the  defendant,  and  first, 
that  they  were  married  in  Dallas  and  then  that  they  were  mar- 
ried in  Fort  Worth.  Witness  told  the  crowd  her  name  was  Mat- 
tie  Johnson,  and  that  she  lived  on  Main  street,  near  the  stock 
yards,  which  statements  were  untrue.  The  crowd,  rushing  into 
the  room,  frightened  the  witness.  Witness  lived  above  the 
Union  depot,  a  very  considerable  distance  from  the  stock  yards. 

M.  M.  Hines  testified,  for  the  State,  that,  on  the  night  of  Feb- 
ruary 19,  1886,  he  and  his  child  occupied  the  room  in  the  Crutch- 
field  house,  immediately  underneath  that  in  which  the  rape  is 
said  to  have  been  committed.  Witness  retired  on  that  night  be- 
fore nine  o'clock.  He  was  soon  awakened  by  a  scuffling  noise 
in  the  room  overhead.  Thinking  that  the  noise  was  made  by  a 
couple  of  drunken  men,  he  at  first  paid  little  or  no  attention  to 
it,  but  when  he  presently  recognized  a  woman's  voice,  he  went 
to  the  hotel  office  and  asked  the  clerk  who  was  occupying  the 
room  just  above  his.  The  clerk  replied  that  that  room  was  oc- 
cupied by  a  man  and  his  wife.  The  witness,  satisfied,  returned 
to  bed,  but,  the  scuffling  continuing,  he  got  up  again,  waked  up 
Captain  Williamson,  and  with  him  and  other  parties,  including 
some  ladies  and  an  officer,  went  to  the  room.  Constable  Miller 
opened  the  door,  which  was  not  locked.  Miss  Reid  was  lying  on 
the  fioor,  resting  her  head  on  her  hands.    The  defendant  was  on 
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his  knees  in  front  of  her,  in  the  act  of  getting  up.  Miss  Reitfs 
hair  was  disheveled,  and  she  and  defendant  appeared  to  be  very 
much  worried.  Miller  asked  what  was  to  be  inferred  from  the 
extraordinary  position  in  which  the  parties  were  found.  De- 
fendant replied  that  the  lady  was  his  wife,  but  offered  no  further 
explanation.  He  then  turned  to  Miss  Keid,  and  asked  her  if  she 
was  not  his  wife.  She  replied:  "Yes,  we  were  married  here  in 
Dallas."  Witness  remarked:  **  That  can  be  readily  ascertained 
from  the  records."  Miss  Reid  then  said  that  she  and  defendant 
were  married  at  Fort  Worth.  Afterwards  she  said  that  she  and 
defendant  were  not  married;  that  her  name  was  Johnson^  and 
that  she  lived  near  the  Stock  Yard  saloon;  that  she  had  known 
the  defendant  for  three  years,  during  the  last  of  which  she  had 
been  engaged  to  marry  him.  Witness  was  unable  to  say  whether 
or  not  Miss  Reid*s  clothes  were  up  when  the  crowd  entered  the 
room.  He  heard  no  screaming.  He  heard  no  cries  for  help.  He 
heard  only  scuflBing  and  groaning.  There  were  no  tears  on  Miss 
Reid's  face.  The  lamp  was  still  burning  in  the  room  when  the 
crowd  entered. 

Constable  George  H.  Miller  testified,  for  the  State,  that,  on  the 
night  of  February  19,  1886,  the  clerk  of  the  Crutchfield  house 
told  him  that  trouble  was  in  progress  between  a  man  and  a 
woman  in  one  of  the  rooms  of  the  house.  Witness  went  to  the 
room  with  Hines  and  several  other  parties,  including  some  ladies. 
He  found  the  door  unlocked,  and  a  lamp  burning.  Miss  Reid 
was  lying  on  her  back  on  the  floor,  her  head  towards  the  foot  of 
the  bed.  Defendant  was  on  his  knees,  betyeen  her  legs.  Miss 
Reid  got  up  without  assistance,  but  at  first^  seemed  very  much 
exhausted.  Witness  arrested  both  the  defendant  and  Miss  Reid, 
and  tbok  them  to  jail,  and,  on. the  next  morning,  made  com- 
plaint against  the  defendant. 

County  physician  Gibbs  testified,  for  the  State,  that,  at  the  in- 
stance of  the  counts  attorney,  he  visited  Miss  Reid,  some  fifteen 
or  twenty  days  after  the  alleged  rape,  and  found  her  suffering 
with  fever.  He  made  a  digital  examination  of  her  private  organ. 
He  discovered  that  the  hymen  had  been  ruptured,  and  that  the 
parts  were  very  ^uch  ulcerated.  The  introduction  of  the  male 
organ,  or  any  other  blunt  instrument,  into  the  sexual  organ  of  a 
female,  would  rupture  the  hymen.  Disease  frequently  destroys 
the  hymen  of  a  woman.  The  rape  of  a  young  woman,  or  girl, 
would  be  attended  with  pain  and  severe  laceration  of  the  parts, 
and  pain.     Witness  could  not  say  what,  in  this  case,  caused  the 
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rupture  of  the  hymen,  nor  what  caused  the  fever.  The  ulcera- 
tion of  the  parts  may  have  resulted  from  uncleanliness  or  dis- 
ease. If  raped,  Miss  Reid's  private  parts  must  have  been  very 
much  lacerated  in  order  to  produce  the  degree  of  ulceration  from 
which  she  was  suffering  when  witness  examined  her.  The  State 
closed. 

M.  Rosenthal  testified,  for  the  defense,  that  he  was  the  pro- 
prietor of  the  Pacific  hotel,  on  Pacific  avenue,  in  Dallas,  Texas. 
On  the  night  of  February  19,  1886,  the  defendant  and  a  woman, 
whom  witness  believes  he  recognizes  in  Miss  Reid,  came  to  the 
hotel  and  asked  for  a  room  for  himself  and  wife.  A  room  was 
assigned  him,  and  payment  in  advance  demanded.  Defendant 
handed  the  clerk  a  five  dollar  bill.  The  clerk  passed  it  to  witness 
for  change,  who  returned  silver.  The  clerk  then  handed  four 
dollars  to  the  defendant.  Defendant  asked  if  witness  was  going 
to  charge  him  a  dollar  for  a  bed.  Witness  referred  him  to  the 
clerk,  who  replied  that  a  dollar  was  always  charged  a  man  and 
wife  for  a  nice  room  and  bed.  Defendant  replied  with  an  oath 
that  he  had  often  rented  beds  for  twenty -five  cents,  and  was 
unwilling  to  pay  more.  He  declined  to  accept  the  bed  at  sev- 
enty-five cents,  his  money  was  refunded,  and  he  and  Miss  Reid 
left.  Miss  Reid  Rtood  near  the  defendant  throughout  this  con- 
versation, and  could  have  heard  it  all. 

The  defense  introduced  in  evidence  the  written  statement  of 
Miss  Mattie  Reid,  as  made  upon  the  examining  trial.  Her  nar- 
rative, to  the  time  she  recovered  the  room  key  from  the  defend- 
ant, were  substantially  the  same  as  her  statement  upon  this 
trial.  Thenceforward,  the  written  statement  reads  as  follows: 
"  After  I  refused  to  let  him  have  the  key  back,  he  threw  me  over 
on  the  bed,  and  tried  to  rape  me.  I  resisted  him.  He  theit  seized 
my  person,  and  continued  trying  to  rape  me.  I  at  first  struggled 
with  him,  until  I  found  that  he  was  about  to  overpower  me, 
when  I  cried  out.  I  struggled  out  of  bed  to  my  feet,  and  got 
away  from  him  behind  the  bed.  He  then  goi;  up,  rolled  the  bed 
away  from  the  wall,  seized  hold  of  me  and  threw  me  on  the 
floor  behind  the  bed.  '  He  pulled  my  clothes  up,  and  I  then  cried 
out.  I  did  not  cry  out  until  I  was  thrown  on  the  floor.  He  held 
my  hands  so  I  could  not  get  up  or  resist  him.  He  then  com- 
menced to  rape  me  again.  I  continued  to  scream  out,  which 
attracted  the  attention  of  the  people,  who  came  up  to  the  room. 
Mr.  George  Miller  arrived  amongst  them,  and  arrested  the  de- 
fendant.   He  was  on  top  of  me  when  the  people  first  came  in  to 
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the  room,  and  was  still  trying  to  accomplish  his  purpose.  He 
had  been  trying  to  rape  me  for  about  a  half  hour,  as  I  believe. 
He  got  on  top  of  me,  and  was  struggling  with  me  from  the  time 
he  threw  me  on  the  bed,  until  the  people  got  to  the  door.  He 
could  not  hold  me  still  enough  to  accomplish  his  purpose.  He 
did  not  enter  my  person.  I  was  so  very  sore  on  the  next  day 
that  I  could  scarcely  walk.  I  mean  my  arms  and  limbs.  During 
the  struggle  he  said  I  was  the  hardest  case  he  had  ever  had  any 
thing  to  do  with.  He  said  he  was  going  to  have  it,  or  die  right 
there.     He  made  no  threats,  and  said  nothing  else. 

*  *  *  *  "I  did  not  tell  defendant  not  to  register  my  name 
(at  the  hotel).  He  wanted  to  register  as  man  and  wife,  but  I 
would  not  permit  it.  He  did  not  tell  me  I  had  better  go  alone  up 
to  the  room.  I  gave  my  name  to  the  officers  that  night  as  Mattie 
Johnson.  I  know  constable  George  Miller.  He  came  into  the 
room.  I  did  not  tell  him  after  he  came  into  the  room  that  the 
defendant  was  my  husband.  I  did  not,  in  answer  to  questions 
asked  by  defendant,  in  the  presence  of  officers,  say  that  I  was 
his  wife.  I  was  engaged  to  the  defendant,  and  was  to  have 
married  him  in  June  next.  When  I  said  that  he  did  not  enter 
my  person,  I  meant  that  he  did  not  accomplish  his  purpose,  but 
he  did  enter  the  lips  of  my  private  parts,  and  I  only  prevented 
his  going  further  by  moving  my  body.  I  have  told  every  thing 
in  my  statement  like  it  occurred.  I  meant  that  he  did  not  accom- 
plish any  thing,  when  I  said  he  did  not  enter  my  person.  He 
remained  in  this  condition  about  five  minutes.  My  person  was 
not  protected  by  my  underclothing.  I  was  not  lacerated  by  the 
attempt." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Edwards  &  Miller ^  for  the  appellant. 

J,  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  This  is  an  appeal  from  a  convic- 
tion for  rape,  the  punishment  assessed  by  the  judgment  of  the 
lower  court  being  five  years  in  the  penitentiary. 

We  are  not  satisfied  with  the  sufficiency  of  the  evidence,  as 
developed  in  the  record,  and  do  not  believe  that  a  conviction 
based  upon  such  testimony  should  be  permitted  to  stand  as  a 
precedent  in  such  cases.  (The  Reporters  will  state  the  facts  in 
full.) 
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Because,  in  our  opinion,  the  evidence  is  insufficient  to  support 
the  verdict  and  judgment,  the  judgment  is  reversed  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  2,  1886. 


[No.  3932.] 
Lewis  Paulin  v.  The  State. 

1.  Manslauohter^ Adequate  Cause.— Adultery  of  the  deceased  with  the ^ 

wife  of  the  slayer,  provided  the  killing  occurred  as  soon  as  the  fact  of 
Illicit  connection  was  discovered,  is  one  of  the  adequate  causes  expressly 
enumerated  in  the  statute  as  sufficient  to  reduce  a  homicide  from  murder 
to  manslaughter.    (Penal  Code,  Art.  597.) 

2.  Same.— If  the  provocation  be  the  adultery  of  the  deceased  with  the  wife 

of  the  slayer,  it  is  not  required  to  arise  at  the  time  of  the  homicide,  aod 
the  killing  would  be  only  manslaughter,  provided  it  occurred  as  soon  as 
the  fact  of  the  illicit  connection  was  discovered  by  the  slayer.  The  trial 
court,  therefore,  erred  in  such  a  case  in  charging  that  '*  the  provocation 
must  arise  at  the  time  of  the  commission  of  the  oflfense,'*  and  that  the 
passion  ^^must  not  be  the  result  of  a  former  provocation.^' 
8.  Practice— Charoe  of  the  Court. —It  is  expressly  provided  by  statute 
that  the  charge  of  the  court  shall  distinctly  set  forth  the  law  of  the  case. 
If  it  fails  to  do  so,  and  an  exception  is  reserved  to  it,  and  shown  by  pro- 
per bill  on  appeal  to  this  court,  then  it  becomes  the  duty  of  this  court  to 
reverse  the  case  for  the  error,  without  inquiry  as  to  the  effect  such  error 
may  have  had  upon  the  result  of  the  trial. 

Appeal  from  the  District  Court  of  Colemani  Tried  below  be- 
fore the  Hon.  T.  B.  Wheeler. 

The  indictment  in  this  case  charged  the  appellant  with  the 
murder  of  J.  W.  Henderson,  in  Coleman  county,  Texas,  on  the 
seventh  day  of  February,  1885.  His  trial  resulted  in  his  convic- 
tion of  manslaughter,  and  his  punishment  was  affixed  at  a  term 
of  two  years  in  the  penitentiary. 

Henry  Sacket  w&s  the  first  witness  for  the  State.  He  testified 
that  he  was  the  proprietor  of  a  store  at  Camp  Colorado,  in  Cole- 
man county,  Texas,  about  three  and  a  half  miles  distant  from 
Nations's  ranch.     Witness  heard  of  the  killing  of  Henderson  at 
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Nations's  ranch  on  the  day  it  occurred.  At  about  one  o'clock  on 
that  day  the  defendant,  whom  witness  did  not  then  know,  came 
to  witness's  store,  bought  ten  cents  worth  of  crackers  and  cheese, 
and  inquired  the  way  to  Child's  place,  near  Nations's  ranch. 
Witness  gave  him  directions,  and  he  left,  but  witness  could  not 
say  in  which  direction  he  went.  Witness  did  not  see  what  kind 
of  an  animal  he  rode  to  the  store,  but  while  he  was  in  the  store 
there  was  a  brown  or  bay  mule  hitched  to  the  rack  in  front  of 
the  store. 

J.  R.  Nations  testified,  for  the  State,  that  he  knew  the  defend- 
ant, and  knew  J.  M.  Henderson,  who  was  killed  by  the  defend- 
ant on  the  seventh  day  of  February,  1885.  Henderson  was 
killed  on  the  witness's  ranch,  where,  at  the  time  of  his  death,  he 
had  been  at  work  for  fifteen  days.  Witness  first  observed  the 
'Sefendant  as  he  approached  witness  and  Henderson  at  work  on 
a  hay  stack.  He  was  about  fifteen  steps  distant,  coming  from 
towards  the  east  side  of  the  field.  He  had  a  pistol  in  his  hand, 
walked  up  to  a  point  within  ten  feet  of  Henderson,  who  had  not 
yet  seen  him,  exclaimed:  **D — n  you,  I  have  got  you  at  lastl" 
and  fired.  Henderson  fell  or  jumped  from  the  hay  stack  and 
ran.  Defendant  followed  and  fired  two  more  shots  at  him.  Wit- 
ness then  started  towards  his  house,  and  heard^^ther  shots  fired. 
The  house  was  some  five  hundred  yards  distant  from  the  hdy 
stack.  Rawls  and  witness  then  started  out  to  look  for  the  de- 
fendant. While  out  stock  hunting  about  an  hour  before  the 
shooting,  the  witness  saw  a  brown  or  bay  mule  standing  hitched 
to  a  tree  at  the  head  of  a  dry  lake,  about  one  thousand  yards 
south  east  from  the  point  where  the  shooting  occurred.  The  dry 
lake  was  not  on  a  public  road.  Its  surroundings  were  somewhat 
brushy.  Bawls  and  witness  directed  their  course  towards  the 
head  of  the  dry  lake.  When  they  reached  a  ravine  between 
eight  hundred  and  one  thousand  yards  distant  from  the  house, 
the  defendant  rose  up  from  behind  a  bank  and  confronted  them 
with  his  pistol  in  his  hand.  Witness  and  Rawls  stepped  back, 
and  defendant  went  on.  Witness  saw  the  dead  body  of  Hender- 
son thirty  minutes  later.  He  last  saw  the  defendant  on  the  day 
of  the  killing  going  towards  the  point  on  the  dry  lake  where  he, 
witness,  had  previously  seen  the  mule  hitched.  The  killing  oc- 
curred about  sunset  on  the  evening  of  February  7,  1885.  On  the 
next  morning  the  witness  traced  the  track  of  a  man  from  the 
point  where  the  killing  occurred  to  the  point  where  the  mule 
was  hitched.    When  the  witness  first  saw  the  mule  at  the  lake, 
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about  an  hour  before  the  killing,  he  called  loudly  for  the  owner, 
but  could  not  get  an  answer.  Deceased  was  making  no  effort  to 
injure  the  defendant  at  the  time  of  the  shooting. 

J.  A.  Rawls  was  the  next  witness  for  the  State.  He  testified 
that  he  was  at  Nations's  ranch  when  Henderson  was  killed.  He 
heard  the  reports  of  the  pistol  when  the  fatal  shots  were  fired. 
Just  after  the  shooting,  the  witness  went  with  Nations  in  search 
of  the  man  who  did  the  shooting.  When  they  reached  a  ravine 
between  eight  hundred  and  one  thousand  yards  distant  from  the 
house,  a  man  who  was  concealed  behind  a  bank  confronted  them 
with  a  pistol  in  his  hand.  Nations  and  witness  stopped  and  ex- 
changed some  words  with  the  man,  who  finally  went  on  towards 
the  dry  lake.  Witness  could  not  recognize  the  defendant  as  that 
man.  Witness  saw  the  dead  body  of  Henderson.  Several  balls 
had  passed  into  the  body.  One  entered  the  head  and  another 
the  groin.  On  the  morning  after  the  shooting,  the  witness  and 
others  followed  the  track  of  a  man  from  the  place  of  the  killing 
to  the  point  where  the  mule  had  been  hitched  near  the  dry  lake. 
The  tracks  followed  the  meanders  of  Jim  Ned  creek.  Deceased 
was  shot  on  low  land.  High  hills  overlooked  that  point  on  the 
north.  The  place  of  killing  could  be  easily  seen  from  those 
hills.  The  mule's  track  led  around  those  hills  to  the  point  on  the 
dry  lake  where  the  mule  was  hitched.  That  place  was  surrounded' 
by  hills. 

W.  P.  Basco  testified,  for  the  State,  that  he  was  one  of  the 
jury  of  inquest  over  the  body  of  Henderson.  He  described  the 
location  of  the  six  wounds  on  the  deceased's  body.  He  saw  the 
mule  tracks  leading  around  the  hills  to  the  point  on  the  dry  lake 
where  the  mule  was  tied,  and  thence  east  from  that  point.  The 
tracks  going  east  showed  that  the  mule  was  running  when  it 
made  those  tracks. 

Deputy  sheriff  W.  D.  Grain  testified,  for  the  State,  that  on  the 
Tuesday  after  the  fatal  Saturday,  he  went  to '  the  defendant's 
ranch,  in  Hamilton  county,  and  found  him  preparing  to  kill  some 
hogs.  He  asked  the  defendant:  '*Are  you  the  man  who  killed 
Henderson?"  He  replied  that  he  was  not,  and  witness  arrested 
him. 

Cross-examined,  witness  said  that  he  did  not  know  the  defend- 
ant, nor  did  the  defendant  know  him  at  the  time  of  the  arrest. 
When  he  asked  defendant  if  he  was  the  man  who  killed  Hender- 
son, witness  had  not  yet  exhibited  his  warrant,  nor  proclaimed 
liis  official  character.     Witness  arranged  his  pistol  in  front  of 
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his  person  before  accosting  defendant,  in  order  to  have  it  ready 
in  the  case  of  need.  Defendant  did  not  see  the  witness  arrange 
his  pistol.  Deputy  sheriff  Rice,  of  Hamilton  county,  was  pres- 
ent at  the  time  of  the  arrest.    The  State  closed. 

A.  D.  Love  was  the  first  witness  for  the  defense.  He  testified 
that  he  had  known  the  defendant  for  about  five  years  at  the  time 
of  this  trial.  Defendant  was  a  married  man,  with  a  daughter 
four  or  five  years  of  age,  and  a  son  about  two  years  old.  De- 
fendant lived  in  Hamilton  county,  Texas,  eighty  or  ninety  miles 
from  the  town  of  Coleman.  He  and  his  wife  lived  together  until 
about  the  first  day  of  January,  1885,  when  they  separated.  Mrs. 
Paulin,  defendant's  wife,  after  her  separation  from  her  husband, 
stayed  a  while  at  M.  D.  Henderson's  house,  a  while  at  Saulter's 
house,  and  then  went  back  to  Georgia.  Henderson,  the  deceased, 
worked  for  the  defendant  about  one  year  prior  to  January  1, 1885. 
Witness  lived  on  the  defendant's  land,  about  one-half  a  mile 
from  the  defendant's  residence.  Witness  went  to  the  town  of 
Hamilton  with  the  defendant,  in  his  wagon,  on  the  Monday  be- 
fore the  Saturday  of  the  killing.  En  route,  witness  told  defend- 
ant that  he,  witness,  had  been  told  that  he,  defendant,  had 
caught  the  deceased  in  bed  with  his  wife,  and  that  the  separation 
from  his  wife  was  the  result  of  that  discovery.  Defendant  be- 
came highly  excited  and  angry.  He  wept  bitterly;  said  that  the 
statement  was  **as  d — d  a  lie  as  was  ever  told;"  that  his  wife  had 
left  him,  but  was  nevertheless  a  virtuous  woman,  and  that  he 
proposed  to  vindicate  her  character.  He  then  demanded  of  the 
witness  the  name  of  the  person  who  told  the  report  to  him. 
Witness  told  him  that  Fatheren  was  his  authority.  After  their 
arrival  in  the  town  of  Hamilton,  witness  saw  the  defendant  go 
to  Fatheren's  barber  shop.  Defendant  grew  wild  upon  the  sub- 
ject of  his*  wife's  imputed  infidelity,  and,  in  the  opinion  of  the 
witness,  became  insane  upon  that  question.  The  witness  next 
saw  the  defendant  on  the  following  Wednesday  morning  at  his, 
witness's,  house.  He  was  then  in  a  worse  condition  than  when 
witness  last  saw  him,  and  was,  witness  believed,  crazy.  He  had 
seen  one  Sutton  in  the  mean  time.  He  would  talk  about  his  wife 
and  children,  and  curse  and  swear  furiously.  He  would  suddenly 
quit  talking,  walk  rapidly  off,  some  times  as  far  as  fifty  yards, 
and  then  come  back.  He  was  totally  unlike  his  former  self. 
His  eyes  wore  a  wild  look,  and  he  was  completely  beside  himself. 
M.  D.  Henderson  and  his  wife,  who  lived  in  the  neighborhood, 
also  observed  the  change  in  the  defendant,  talked  to  the  witness 
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about  it,  and  said  that  they  thought  the  defendant  crazy.  Wit- 
ness heard  the  report  of  thQ  adultery  between  the  deceased  and 
Mrs.  Paulin  about  a  week  or  ten  days  before  he  informed  defend- 
ant of  it.  He  had  not  found  it  convenient  to  do  before,  and, 
besides,  he  had  his  private  reasons  for  not  doing  it.  That  reason 
was  that  he  had  been  told  the  defendant  suspected  him  of  supply- 
ing his  wife  with  money  to  pay  her  way  to  Georgia,  and  was  angry 
about  it.  Witness  made  uo  effort  to  restrain  the  defendant  after 
he  concluded  defendant  was  crazy,  except  by  talkmg  to  him. 
He  knew  that  the  defendant  was  not  crazy  enough  to  hurt  him- 
self. 

L.  L.  Fatheren  testified,  for  the  defense,  that,  on  the  Monday 
prior  to  the  killing,  the  defendant  met  him  in  the  town  of  Ham- 
ilton, and  asked  him  about  a  report  which  had  been  communica- 
ted to  him  by  Love  as  coming  from  him.  Witness  lold  defend- 
ant that  Mr.  James  had  told  him  of  the  report,  and  that  he 
repeated  it  to  Love.  Defendant  did  not  call  on  witness  at  his 
shop,  but  saw  him  at. the  livery  stable. 

J.  T.  James  testified,  for  the  defense,  that  the  defendant  came 
to  him  in  the  town  of  Hamilton,  on  the  Monday  before  the  fatal 
Saturday,  and  asked  him  about  a  rumor  concerning  his  wife  and 
the  deceased.  Witness  tol(i  him  that  he  had  received  the  report 
from  Doctor  Pogue,  and  referred  him  to  the  said  Pogue.  De- 
fendant was  very  much  excited,  and  very  angry. 

Doctor  Pogue  testified,  for  the  defense,  that  defendant  came  to 
see  him  in  the  town  of  Hamilton,  about  the  report  of  his  having 
caught  his  wife  and  deceased  in  bed  together.  Witness  had  pre- 
viously heard  a  man  whom  he  did  not  know,  make  that  statement 
to  Mr.  Sperlin.  Mr.  Sperlin  being  then  absent  from  the  State, 
witness  looked  around  town  for  the  strange  man,  and  finally  re- 
ferred defendant  to  Mr.  Horton. 

Doctor  George  F.  Perry  testified,  for  the  defense,  that  he  heard 
the  defendant  talking  to  Doctor  Pogue  about  a  report  to  the 
effect  that  a  criminal  intimacy  existed  between  his,  defendant's, 
wif«  and  the  deceased.  Defendant  was  much  excited  and  wecy 
angry.  He  said  that  the  report  had  to  be  straightened  out  by 
the  man  who  started  it. 

C.  E.  Horton  testified,  for  the  defense,  that  the  defendant 
came  to  him  in  the  town  of  Hamilton,  on  the  Monday  before  the 
fatal  Saturday,  to  ascertain  the  name  of  the  party  who  started 
the  report  that  his  wife  had  been  criminally  intimate  with  the 
deceased,     Witaess  referred  him  to  the  witness  Sutton  as  the 
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author  of  the  report.  Defendant,  very  angry  and  greatly  ex- 
cited, denounced  the  report  as  false,  and  said  th^  it  had  to  be 
straightened  up. 

William  Sutton  testified,  for  the  defense,  that  he  and  the  de- 
fendant, defendant's  wife  and  the  deceased,  were  all  from  the 
same  neighborhood  in  Georgia.  They  were  acquainted  with 
each  other  be/ore  they  left  Georgia.  Deceased  came  from  Geor- 
gia a  few  years  ago,  and  hired  to  the  defendant,  who  was  then 
running  a  farm  and  sheep  ranch  in  Hamilton  county,  Texas. 
On  the  Tuesday  before  the  fatal  Saturday,  the  defendant  came 
to  the  witness  in  Captain  Hunt's  field,  which  was  situated  about 
six  miles  distant  from  his  place,  and  had  a  talk  with  him  about 
a  report  to  ihe  effect  that  he,  defendant,  had  caught  his  wife  in 
bed  with  the  deceased.  He  said  that  he  proposed  to  vindicate  his 
wife's  character.  Witness  told  him  that  vindication  was  impos- 
sible. Defendant  asked  witness  what  he  meant.  Witness  told 
him,  in  reply,  that  deceased  had  told  him  that  he  had  been  hav- 
ing carnal  intercourse  with  his,  defendant's,  wife.  Witness  told 
defendant  that,  at  a  barbecue,  in  the  preceding  August,  deceased 
told  him  that,  during  the  previous  July,  he  and  the  .defendant's 
wife  were  the  watchers  over  a  sick  child  at  a  neighbor  s  house; 
that  they  started  to  the  defendant's  home  during  the  night,  Mrs. 
Paulin  under  his  escort,  and  that  en  route  she  yielded  to  his  im- 
portunities, and  he  and  she  spent  the  balance  of  the  night  to- 
gether on  the  prairie;  that  deceased  afterwards  told  him  of  his 
repeated  acts  of  carnal  intercourse  with  his,  the  defendant's, 
wite.  This  information  appeared  to  distress  the  defendant 
greatly,  and  he  wept  bitterly.  In  the  opinion  of  the  witness  the 
defendant,  at  that  time,  was  crazy.  He  made  no  effort  to  injure 
the  witness.  Witness  had  no  occasion  to  attempt  restraint  upon 
him.  Two  or  three  days  after  defendant  and  his  wife  separated, 
which  was  before  the  conversation  detailed  above,  the  defend- 
ant told  witness  that  deceased  was  the  cause  of  the  separation, 
but  was  not  to  blame.  A  few  days  after  the  defendant  made 
that  statement  to  witness,  deceased  and  witness  were  at  defend- 
ant's house,  and  deceased  and  defendant  had  a  settlement. 

Mrs.  Shive  testified,  for  the  defense,  that  she  lived  about  two 
miles  from  the  defendant's  house.  She  knew  the  defendant,  and 
his  wife.  Witness  frequently  saw  a  man  whom  she  did  not 
know,  but  who  she  was  informed  was  the  deceased,  at  the  de- 
fendant's house,  and  at  church.  The  defendant's  house  could  be 
seen  by  one  approaching  it  for  the  distance  of  at  least  a  mile,  and 
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a  person  could  be  seen  an  equal  distance  from  the  house.  The 
ground  near  the  house  was  covered  with  pebbles  and  rock,  over 
which  it  was  impossible  for  a  wagon  to  pass  without  making  a 
noise.  On  one  day  in  the  summer  of  1885,  the  witness  went  to 
the  defendant's  house  with  her  husband  in  a  two  horse  wagon. 
They  made  no  eflfort  to  conceal  their  approach,  but  drove  up  to 
the  house  talking  and  regardless  of  noise.  They  got  out  of  their 
wagon  at  the  front  gate,  and  passed  through  it  up  to  the  house. 
No  one  meeting  them,  witness  stepped  up  on  the  gallery,  to  the 
front  door,  and  first  knocked  at  the  door  with  her  hand,  and  then 
tapped  with  her  fan.  Receiving  no  answer,  witness  pushed  open 
the  door,  and  saw  Mrs.  Paulin  lying  across  the  bed  with  her 
clothes  drawn  up,  exposing  her  person  from  her  breast  down. 
A  man  was  standing  by  the  side  of  the  bed,  pushing  his  shirt  into 
his  pants,  and  endeavoring  to  secure  his  pants  around  his  body. 
The  man  passed  out  of  the  house  through  the  kitchen  to  the 
well.  Witness  ran  quickly  to  Mrs.  Paulin  and  told  her  to  get  up 
instantly  as  her,  witness's,  husband  was  at  the  door.  Mrs.  Paulin, 
instead  of  making  an  effort  to  rise,  remained  on  the  bed  with 
her  clothes  up  and  her  person  exposed.  Witness  made  an  unsuc- 
cessful effort  to  pull  her  clothes  down,  and  in  doing  so  got  her 
hand  defiled.  Mrs.  Paulin  got  up  presently,  and  witness  and 
her  husband,  after  remaining  at  the  house  a  short  time  went 
home. 

Cross-examined,  the  witness  said  that  she  told  no  one  of  what 
she  saw  at  the  defendant's  house  on  the  occasion  of  her  said  visit 
until  after  the  killing  of  Henderson.  Witness  first  told  the  de- 
fendant's mother,  on  her  arrival  in  Texas  from  Georgia,  after 
the  killing  of  Henderson.  When  witness  and  her  husband 
passed  from  their  wagon  into  the  defendant's  yard,  on  the  occa- 
sion spoken  of,  they  talked  unusually  loud  in  order  to  attract  the 
attention  of  those  inside.  The  doors  of  the  defendant's  house 
were  open  when  witness  and  her  husband  arrived,  and  the  two 
children  of  the  defendant  were  in  the  room  with  their  mother, 
the  three  year  old  daughter  being  aslepp,  and  the  fifteen  months 
old  child  being  awake.  Mrs.  Paulin  was  not  asleep.  Witness 
did  not  know  the  man  she  caught  in  flagrante  delicto  with  Mrs. 
Paulin.  Witness  was  a  married  woman,  had  read  a  few  medi- 
cal books,  and  knew  very  well  with  what  substance  she  defiled 
her  hands  in  her  attempt  to  pull  down  Mrs.  Paulin's  clothes.  Old 
Mrs.  Paulin,  the  defendant's  mother,  had  asked  witness  once 
about  her  discovery  since  the  killing  of  Henderson.     Old  Mrs. 


Term,  1886.]  Paulin  v.  Thb  State.  443 


Statement  of  the  case. 


Paulin  has  lived  with  her  son  at  various  times,  and  was  a  teacher 
in  the  same  Sunday  school  in  which  the  witness  was  a  teacher. 
Defendant  had  neighbors  living  within  a  quarter  and  a  half  a 
mile  of  him. 

J.  W.  Shive  testified,  for  the  defense,  that  he  went  with  his 
wife  on  the  occasion  of  her  visit  to  defendant's  house  to  which 
she  testified.  No  effort  was  made  to  conceal  their  approach  of 
the  house.  On  the  contrary,  when  they  got  into  the  yard,  he 
and  his  wife  talked  louder  than  usual  to  attract  attention. 
When  witness  stepped  upon  the  gallery,  and  his  wife  began  to 
knock  on  the  door,  witness,  looking  through  the  open  door,  saw 
the  exposed  form  of  a  woman  lying  across  the  bed.  He  there- 
upon walked  across  the  gallery,  making,  no  effort  to  muffle  his 
footsteps,  and  went  on  to  the  well,  where  he  encountered  the  de- 
fendant, whom  he  knew.  Defendant  filled  a  water  keg  and 
went  to  the  field. 

M.  D.  Henderson  testified,  for  the  defense,  that  the  deceased 
was  a  distant  relative  of  his.  Deceased  left  Hamilton  county  on 
or  about  January  6,  1885.  The  day  before  his  departure,  he  and 
defendant  ate  dinner  together  at  the  witness's  house.  Defend- 
ant was  at  the  witness's  house  two  or  three  days  before  the  Sat- 
urday on  which  the  deceased  was  killed.  It  was  the  opinion  of 
the  witness,  founded  upon  the  actions,  appearance,  and  talk  of 
the  defendant  on  that  occasion,  that  he  was  then  crazy. 

Mrs.  M.  D.  Henderson  testified  substantially  as  did  her  hus- 
band. 

W.  T.  Croffer  testified,  for  the  defense,  that  he  knew  the  de- 
fendant to  be  a  friend  to  the  deceased  at  the  time  that  the  latter 
left  Hamilton  county.  Deceased  left  Hamilton  county  because 
of  trouble  about  a  pistol.  Defendant  went  to  Hamilton  to  at- 
tempt a  settlement  of  that  trouble  for  the  deceased,  offering  to 
pay  his  fine.  This  witness  and  five  others  testified  that  the  de- 
fendant had  always  maintained,  in  Hamilton  county,  a  good 
reputation  for  peace  and  quietude.     The  defense  closed. 

Henry  Sacket,  recalled  by  the  State,  testified,  in  rebuttal,  that 
when  at  his  store  on  the  day  of  the  killing,  the  defendant  was 
sane.  Such,  at  least,  was  the  witness's  opinion.  He  did  not 
appear  in  the  least  excited. 

M.  D.  Grain  testified,  for  the  State,  in  rebuttal,  that,  in  his 
opinion,  the  defendant  was  sane  when  arrested  by  him  on  the 
Tuesday  after  the  homicide. 

Joshua  Watson  was  introduced  by  the  State,  and  identified 
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the  handwriting  of  certain  letters  as  that  of  the  defendant.    The 
first  letter  reads  as  follows: 

"Prairie  Ranch,  January  2. 
''Mr.  W.  A.Brown, 

**  Dear  cousin: — I  have  been  to  town  twice  to  meet  you,  and  you 
have  not  come.  I  hope  you  have  not  given  out  the  idea  of  com- 
ing, as  I  intend  to  place  my  business  entirely  in  your  hands.  I 
am  going  to  leave.  It  is  hell  to  me  to  be  on  the  place  at  all, 
although  now,  of  all  times,  it  is  necessary  for  me  to  be  here.  I 
now  write  you  some  of  my  intentions  for  you  to  carry  out.  In 
the  first  place  you  are  to  have  control  of  every  thing.  I  will 
leave  a  note  by  which  you  can  get  credit.  If  you  need  money, 
I  will  try  to  make  arrangements  with  Ed,  and  he  will  furnish  it. 
The  sheep  must  be  fed  till  grass  starts.  TJie  boys  know  how  I 
have  been  feeding.  I  have  bought  a  good  deal  of  bran  and 
shorts  mixed,  of  which  there  is  still  due  me  seven  hundred  and 
fifty-eight  pounds,  or  something  like  it.  You  had  best  to  bring 
that  home.  Mr.  Salter  has  ten  dollars  of  my  money,  that  I  gave 
him  to  put  in  feed  for  me.  You  can  get  that  too.  if  you  need 
the  feed.  The  boys  I  have  with  me,  William  Kearns  and  Char- 
ley Salter,  are  both  good  boys,  I  think,  and  will  do  their  duty. 
You  are  to  see  to  it  that  the  »heep  are  out  to  graze  for  from  sun 
up  till  eight  o'clock — owing  to  the  morning.  If  it  is  very  cold, 
and  raining  or  sleeting,  so  that  sheep  are  liable  to  get  wet  or 
injured,  it  will  be  best  to  give  two  feeds,  one  in  the  morning  and 
eve.  When  the  sheep  go  to  lambing,  about  the  tenth  of  March, 
after  forty  or  more  are  dropt,  throw  the  two  herds  together, 
yearling  lambs  and  ewes,  and  let  Charley  take  the  lamb  herd- 
little  lambs.  The  pen  must  be  divided  into  two  parts  by  means 
of  those  portable  panels  (some  are  m  the  field). 

'*  Also,  you  are  to  have  a  pen  for  your  bunch,  which  will  con- 
sist of  all  the  young  lambs  under  three  days  old,  or  that  are  not 
owned  by  their  mother.  If  a  ewe  does  not  own  her  lamb,  put  it 
in  a  stall  with  it  at  night,  feed  it  well,  and  turn  her  out  with  it 
in  the  day.  You  can  make  your  pen  under  the  north  east  corner 
of  the  shed.  If  you  keep  up  during  the  day,  you  will  have  to 
feed  sheaf  oats,  which  you  will  have  to  buy,  say  one  hundred 
bundles.  You  had  best  get  some  lamp  black,  and  make  a  paint, 
and  mark  a  ewe  and  lamb  in  the  same  number,  so  you  will  know 
them. 

In  regurd  to  the  farm,  I  wish  all  of  this  wheat  in  next  to  the 


Term,  1886.]  Patjlin  v.  The  Statk.  445 


statement  of  the  oaBe. 


house  to  stand.  That  piece  in  the  south  west  I  want  sowed  in 
millet  about  the  first  of  April.  As  soon  as  you  get  here  you 
must  commence  plowing  in  oats  on  the  other  side  of  drain.  You 
can  pick  seven  acres  of  land  and  plant  in  corn  before  the  eighth 
of  March,  as  after  that  time  you  will  be  busy  with  lambs.  I  did 
intend  planting  on  new  ground  some  sorghum  for  syrup,  and  a 
good  deal  for  feed.  You  can,  if  you  have  time.  In  regard  to 
the  hogs,  I  have  three  young  sows  that  I  want  penned  and  fat- 
tened on  shorts  and  bran.  You  had  best  pickle  all  of  the  meat. 
Mrs.  Henderson  will  assist.  Marie  has  been  committing  adul- 
tery with  Jud  Henderson  since  last  July.  I  did  not  know  it  till 
day  before  yesterday.  I  wish  nothing  said  of  it  till  I  can  see 
you  again.  If  I  get  killed,  I  do  not  want  her  to  have  anything 
from  my  estate.  I  can  prove  it,  and  have  no  more  doubt  of  it 
than  I  am  writing  to  you  now.  In  regard  to  wages,  I  will  give 
you  twenty-five  dollars  per  month,  you  board  yourself.  You  can 
also  board  the  boys,  which  I  will  pay.  They  are  getting  fifteen 
dollars  per  month.  Will  must  get  fifteen  dollars  and  washing 
after  the  first  month.  Doctor  Glass  has  a  horse  which  he  will 
let  you  have.  You  will  have  to  give  him  one  feed  of  oats  a  day. 
You  must  buy  some  oats — seed  oats — on  time,  if  I  have  not  left 
the  money  with  George  F.  Perry. 
*  *  Knowing  you  will  do  your  best  for  me, 

''  I  am  your  cousin  and  friend, 

"LkwisPaulin." 

The  second  letter  reads  as  follows: 

"  Shivb,  Texas,  March  16. 
**Dear  Uncle: 

**  I  have  been  rather  expecting  a  letter  from  you  since  your  re- 
turn home,  but  have  not  received  it  yet.  Have  received  letters 
from  Ed  and  mother.  They  wrote  me  that  they  would  start  on 
Thursday,  yesterday,  and  would  be  in  Coleman  City  by  the  six- 
teenth— the  first  day  of  court.  I  will  leave  to-morrow  and  go 
in  a  hack,  in  order  to  bring  them  home  with  me.  I  do  not  think 
the  case  can  come  off  this  court.  Sutton  has  left  the  country, 
and  it  will  be  hard  to  get  him  here  in  time.  Every  thing  is  still 
in  my  favor,  so  far  as  I  know;  Smith  and  Sutton  being 
the  only  ones  that  have  taken  any  stand  against  me,  and  public 
sentiment  is  so  entirely  in  my  favor  that  they  could  do  nothing 
against  me,     I  have  not  engaged  my  attorney  yet.    Goodson 
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charged  me  just  a  smooth  one  thousand  dollars,  which  don't,  to 
say  the  least,  correspond  with  either  my  feelings  or  my  inten- 
tions. Will  get  some  of  the  lawyers  here,  I  guess.  There  are 
others  of  known  ability.  In  regard  to  having  Albert's  throat 
treated,  if  you  think  any  good  can  be  done,  of  course  have  it 
done.  You  know  my  business  is  extremely  tight  on  me  now, 
but  his  and  Aunt  Henrie's  expenses  on  the  trip  I  will  pay  as  soon 
as  I  am  able.  I  am  through  sowing  oats  and  planting  corn.  My 
oats  are  up  nicely.  Sheep  commenced  lambing  to-day.  Love  to 
Aunt  Henrie.  Tell  Walter  that  I  will  write  soon.  Would  like 
to  hear  from  my  wife.  With  a  kiss  for  my  poor  little  boy,  I  will 
close.     Will  let  you  hear  from  me  again  soon. 

•*  Yours  affectionately,  L.  Paulin." 

Charlie  Sutton  testified,  for  the  defendant,  that  he  went  to 
work  for  the  defendant  on  the  fifth  day  of  January,  1885.  Wil- 
liam Eearns  began  work  for  the  defendant  on  the  thirteenth  day 
of  January,  1885.  Kearns  came  to  defendant's  house  on  the 
sixth  day  of  January,  the  day  after  the  witness's  service  com- 
menced, but  only  to  see  defendant.  He  commenced  work  on  the 
thirteenth  day  of  the  month. 

L.  J.  Salter  testified,  for  the  defendant,  that  his  son,  Charlie 
Salter,  began  work  for  defendant  on  January  5,  1885. 

Mrs.  L.  J.  Salter  testified,  for  the  defense,  that  the  defendant 
and  his  wife  were  her  cousins.  W.  A.  Brown  was  also  her 
cousin.  Defendant's  wife  stayed  at  the  house  of  Mrs.  Hender- 
son a  few  days  after  her  separation  from  her  husband,  and  then 
came  to  the  house  of  the  witness,  in  the  town  of  Hamilton, 
whence  she  went  to  Georgia.  She  came  to  witness's  house  on 
the  eighth  day  of  January,  1885,  and  started  to  Georgia  on  the 
twenty-sixth  day  of  the  same  month.  Defendant  was  in  the 
town  of  Hamilton  once  at  least,  between  January  8  and  January 
26,  1885,  expecting  to  meet  W.  A.  Brown. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

The  conviction  in  this  case  was  affirmed  by  the  court  upon  the 
first  submission  of  the  cause,  but,  at  the  subsequent  day  of  the 
term,  a  rehearing  was  granted,  the  affirmance  set  aside,  and  the 
judgment  reversed  for  reasons  which  are  clearly  disclosed  in  the 
opinion. 

O.  H,  OoodsoUy  C.  K.  Bell  and  H.  T.  Sims,  for  the  appellant. 


Term,  1886.]  Paulin  v.  The  State.  447 


Opinion  of  the  court. 


J.  H,  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Henderson  was  killed  on  the  sev- 
enth day  of  February,  1885.  Our  opinion  affirming  the  judg- 
ment in  this  case,  at  a  previous  day  of  this  term,  was  based  upon 
the  assumption  that  appellant's  letter  to  W.  A.  Brown,  as  set 
forth  in  the  statement  of  facts,  was  correctly  dated  **  Jany  5," 
and  that,  if  such  was  the  case,  then  it  was  established  by  said 
letter  that  defendant  knew,  at  the  time  it  was  written,  of  Hen- 
derson's adultery  with  his  wife,  and  that  if  he  did,  in  fact,  know 
it  at  that  time,  he  had,  by  his  subsequent  acts  and  conduct  to- 
wards Henderson,  deprived  himself  of  the  right  to  claim  that  the 
killing  was  on  account  of  Henderson's  adultery  with  his  wife, — 
the  killing  being  a  month  after  he  knew  the  fact,  and  after  he 
had  had  several  opportunities  to  take  Henderson's  life,  and  had 
not  done  so. 

In  this  aspect  of  the  case,  the  charge  complained  of  as  erro- 
neous could  not  possibly  have  affected  the  rights  of  appellant, 
notwithstanding  that  it  might  have  been  abstract  error;  and, 
having  been  corrected  in  the  subsequent  portion  of  said  charge, 
when  the  law  was  applied  directly  to  the  facts,  we  held  that, 
taken  as  a  whole,  the  charge  was  correct. 

But  on  this  motion  for  rehearing  it  has  been  made  to  appear  to 
us  that  defendant's  letter,  instead  of  having  been  written  as 
dated,  on  January  5,  was  in  fact  written  on  February  6,  and 
but  two  days  prior  to  the  killing.  Such  being  the  case,  the  evi- 
dence establishes  the  killing  on  the  first  meeting  after  appellant 
had  been  informed  of  the  adultery  of  the  appellant's  wife  with 
the  deceased. 

One  of  the  adequate  causes  expressly  enumerated  in  the  stat- 
ute as  sufficient  to  reduce  a  homicide  from  murder  to  man- 
slaughter is:  "Adultery  of  the  person  killed  with  the  wife  of 
the  person  guilty  of  the  homicide,  provided  the  killing  occur  as  ' 
soon  as  the  fact  of  an  illicit  connection  is  discovered."  (Penal 
Code,  Art.  597,  subdiv.  3.)  In  such  case,  the  provocation  is  not  re- 
quired to  arise  at  the  time  of  the  commission  of  the  offense, 
because  the  adultery  may  have  occurred  before  the  killing,  and 
yet  the  killing  would  be  only  manslaughter,  provided  that  the 
killing  occurred  as  soon  as  the  fact  of  an  illicit  connection  had 
been  discovered  by  the  husband.  It  is  manifest  that  in  such  case 
it  would  be,  to  say  the  least  of  it,  not  only  misleading,  but  erro- 
neousy  to  charge  that ''  the  provocation  must  arise  at  the  time  of 
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the  commission  of  the  offense,"  and  that  ''the  passion  is  not  the 
result  of  a  former  provocation,"  as  stated  in  subdivision  1  of 
Article  694  of  the  Penal  Code. 

The  same  rule  obtains  as  in  cases  of  insulting  words  and  con-, 
duct  towards  a  female  relation.  In  all  this  class  of  cases  the 
provocation  arises  before  the  commission  of  the  offense,  and 
consequently  the  passion  is,  ordinarily,  in  fact  the  result  of  a 
former  provocation,  and  not  one  arising  at  the  time  of  the  com- 
mission of  the  offense.  The  charge  of  the  court,  in  this  instance, 
was  not  only  erroneous  in  the  particular  complained  of,  but 
defendant  excepted  to  it  at  the  proper  time  (Phillips  v.  The 
State,  19  Texas  Ct.  App.,  159),  and  reserved  a  bill  of  exceptions 
to  the  same,  which  is  incorporated  in  the  record.  A  charge  is 
required  to  distinctly  set  forth  the  law  applicable  »to  the  case. 
(Code  Crim.  Proc,  Art.  677.)  "And  if  it  fails  to  do  so,  and  an 
exception  is  reserved  to  it  as  shown  by  bill  of  exception,  on 
appeal  to  this  court,  then  it  is  the  duty  of  this  court  to  reverse 
the  case  for  the  error,  without  further  inquiry  as  to  the  effect 
such  error  may  have  had  upon  the  result  of  the  trial."  (Niland 
V.  The  State,  19  Texas  Ct.  App.,  166;  Code  Crim.  Proc,  Art.  685; 
Bravo  v.  The  State,  '^0  Texas  Ct.  App.,  188;  Clan  ton  v.  The  State, 
20  Texas  Ct.  App.,  615.) 

Because  of  the  error  in  the  charge  of  the  court  as  pointed  out 
by  defendant's  bill  of  exceptions,  our  judgment  heretofore  ren- 
dered afiSrming  the  judgment  in  this  case,  is  set  aside,  the 
rehearing  is  granted,  and,  on  account  of  said  error,  the  judgment 
is  BOW  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  2, 1886. 


[No.  5006.] 
George  Wyees  v.  The  State. 

1.  Practice.— Transcript  showing,  in  the  caption  of  the  case,  that  the 
judge  who  tried  the  case  presided  by  exchange  with  the  regular  judge  of 
the  district,  sufficiently  shows  the  lawful  authority  of  the  judtpe  who  pre- 
sided, to  hear  and  determine  the  cause.  Entry  of  a  formal  order  declar- 
ing the  exchange  of  districts  was  not  necesMiry. 
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3.  Theft— EviDENOE— Marks  and  Brands— CHARes  of  the  Court.— 
In  a  trial  for  cattle  theft,  the  defense  requested  the  court  to  charge  the 
jury  as  follows:  '*  An  unrecorded  brand  is  no  evidence  of  ownership,  and 
as  the  brand  of  S.  B.  Bryan  has  not  been  recorded,  it  will  be  no  evidence 
of  ownership  iu  Bryan  to  the  steer  in  controversy;  and  unless  such  steer 
has  been  proved  by  other  evidence,  beyond  a  reasonable  doubt,  to  be  the 
property  of  Bryan,  you  will  acquit  ^'  Held,  that,  as  the  requested  charge 
stated  correctly  the  law  of  the  question,  and  as  it  was  demanded  by  the 
evidence  adduced  on  the  trial,  its  refusal  was  error. 

Ap'I'Eal  from  the  District  Court  of  Falls.  Tried  below  be- 
fore the  Hon.  Anson  Rainey. 

The  conviction  was  for  the  theft  of  a  steer,  the  property  of  S. 
B.  Bryan,  in  Falls  county.  Texas,  on  the  twenty-fourth  day  of 
June,  1881.  A  term  of  five  years  in  the  penitentiary  was  pen- 
alty imposed  by  the  verdict. 

8.  B.  Bryan,  the  first  witness  for  the  State,  testified  that  in 
March  and  April,  1881,  he  lived  on  Brushy  creek,  in  Falls  county, 
Texas,  about  ten  miles  north  east  from  the  town  of  Marlin.  At 
that  time  witness  owned  five  or  six  head  of  cattle,  including  the 
animal  described  in  the  indictment,  which  was  a  steer  two  years 
old,  white  in  color  save  some  specks  or  spots  on  the  head  and 
neck,  and  black  ears.  He  was  in  witness's  brand,  BY  on  left 
hip,  and  in  his  mark,  a  crop  off  the  left  ear.  Witness's  brand 
had  never  been  recorded.  That  animal  disappeared  late  in 
March  or  early  in  April,  lb81,  and  had  never  been  seen  by  wit- 
ness since.  No  one  had  the  witness's  consent  to  take  it.  Defend- 
ant lived  about  four  miles  from  the  witness's  house. 

Cross-examined,  witness  said  that,  acting  upon  information 
derived  from  Joe  Smith,  he  went  to  the  town  of  Marlin,  in  1881, 
and  examined  the  books  of  the  cattle  and  hide  inspector  of  Falls 
county,  with  the  view  of  ascertaining  the  marks  and  brands  of 
certain  animals  recorded  therein  as  sold  by  the  defendant  to  H. 
Kinkelman.  He  found  no  record  of  an  animal  suiting  the  one 
he  lost  as  to  age  and  brand,  but  found  the  record  of  one  suiting 
his  in  color.  He  ascertained  then  that  Binkelman  had  already 
shipped  to  Chicago  the  cattle  he  had  bought  from  the  de- 
fendant. 

Joe  Smith  testified,  for  the  State,  that  he  knew  the  witness 
Bryan,  who  lived  within  two  miles  of  his  house  in  1881,  and  also 
the  defendant,  who  then  lived  within  the  same  distance.  Wit- 
ness did  not  know  Bryan's  mark  and  brand  in  March  or  April, 
1881,  but  was  subsequently  apprised  of  tnem.  Witness  and  other 
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parties  made  a  neighborhood  collection  of  cattle  in  the  spring  of 
1881.  The  herd  gathered  included  an  animal  suiting  the  descrip- 
tion given  by  Bryan  of  the  animal  he  subsequently  lost.  De- 
fendant and  Rinkelman's  hands  and  others  hai  charge  of  that 
neighborhood  herd  when  the  witness  left  it.  The  BY  brand  on 
the  white  steer  had  not  then  been  run  over.  Late  in  June,  1881, 
the  witness  saw  the  same  animal  in  a  herd  of  cattle  on  Cotton- 
wood creek,  which  herd  was  then  in  the  possession  of  Joe  Wy- 
ers,  the  defendant's  brother,  and  other  parties.  The  brand, 
WEBB,  the  two  tirst  letters  connected,  which  was  one  of  the  de- 
fendant's brands,  had  then  but  recently  been  run  on  the  steer's 
left  hip,  over  the  BY  brand.  The  B's  in  the  new  brand  were 
alike,  except  that  the  last  one  was  somewhat  blotched.  That 
animal  and  ten  or  twelve  others  were  then  being  driven  to  Mar- 
lin.  Witness  was  an  expert  stock  man,  and  knew  that  the  brand 
BY  could  be  easily  changed  into  WEBB.  Witness  informed 
Bryan  that  he  saw  that  animal  in  the  herd  in  possession  of  Joe 
Wyers,  in  June,  1881. 

Green  Barron  testified,  for  the  State,  that  in  April,  1881,  he 
saw,  in  a  herd  of  cattle  driven  by  Joe  Smith,  Wick  Reed,  and 
others,  a  small  white  steer  answering  the  description  given  by 
Bryan  of  the  animal  he  claimed  to  have  lost.  About  a  month 
later,  the  witness  saw  the  same  animal  on  the  edge  of  McLen- 
nan county.  The  BY  brand  had  then  but  recently  been  changed 
to  WEBB,  one  of  the  brands  of  the  defendant.  Witness  never 
afterwards  saw  that  animal. 

Bud  Smith  testified,  for  the  State,  that  he  was  one  of  the  par- 
ties who,  in  April,  1881,  on  Brushy  creek,  in  Falls  county,  Texas, 
gathered  the  neighborhood  cattle  into  a  herd.  Defendant  and 
the  witnesses,  Joe  Smith  and  Green  Barron,  were  members  of 
the  party.  One  of  the  animals  in  that  herd,  in  age,  color,  brand 
and  mark,  corresponded  exactly  with  the  description  subse- 
quently given  by  the  witness  Bryan  of  an  animal  he  claimed  to 
have  lost.  Witness  did  not  know  at  what  point  that  animal 
joined  the  herd,  but  remembered  that  the  herd  was  driven 
through  Bryan's  neighborhood.  Witness  cut  his  cattle  out  of 
the  herd  at  the  Barron  place,  leaving  the  BY  animal  in  the  herd. 
"WEBB"  was,  at  that  time,  one  of  the  defendant's  several 
brands.     Witness  had  never  seen  that  animal  since. 

Jeff  Parton  testified,  for  the  State,  that  he  lived  near  the  wit- 
ness Bryan  in  1881,  and  knew  his  few  head  of  cattle  well.  He 
knew  the  animal  in  question,  which  he  described  exactly  as 
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Bryan  did.  He  had  never  seen  that  animal  since  Bryan  missed 
it  from  the  range  about  his  house. 

H.  Rinkelman  testified,  for  the  State,  that  on  the  twenty-fourth 
day  of  June,  1881,  he  purchased  a  bunch  of  thirteen  head  of  cat- 
tle from  the  defendant,  which  bunch  included  two  animals 
branded  WEBB,  one  being  a  white  cow,  six  years  old,  and  the 
other  a  white  steer.  The  said  steer  was  marked  with  a  crop  off 
the  left  ear  and  a  swallow  fork  in  the  right  ear.  Those  animals 
were  inspected  for  witness  by  cattle  inspector  Bartow,  were  con- 
veyed to  witness  by  the  defendant  by  bill  of  sale,  and  were  ship- 
ped by  witness  to  market.  The  bill  of  sale  was  written  by  the 
witness's  clerk,  McMillen,  the  defendant  giving  him  the  descrip- 
tion of  the  animals.  Witness  did  not  examine  the  animals  to 
ascertain  whether  or  not  they  corresponded  with  the  description 
given  in  the  bill  of  sale.  He  did  not  examine  the  brands,  and 
could  not  say  whether  any  of  the  cattle  had  been  recently 
branded.  The  bill  of  sale  from  defendant  to  witness  described  a 
white  steer,  three  years  old,  branded  WEBB,  and  marked  a  crop 
off  the  left,  and  an  underslope  in  the  right  ear. 

Hide  and  cattle  inspector  Bartow  testified,  for  the  State,  that 
he  inspected  thirteen  head  of  cattle  on  June  24,  1881,  purchased 
by  H.  Rinkelman  from  the  defendant.  It  was  then  the  practice 
of  the  witness  to  report  the  inspection  to  the  purchaser,  and  af- 
terwards make  the  entry  on  his  records  from  the  bill  of  sale  exe- 
cuted by  the  seller  to  the  purchaser.  Witness  inspected  the 
thirteen  head  of  cattle  described,  upon  the  description  of  the  de- 
fendant, which  was  correct  as  to  color,  marks  and  brands.  Wit- 
ness could  not  say  that  the  ages  of  the  several  animals  were  cor- 
rectly reported  by  defendant.  He  had  no 'recollection  of  the 
brands  on  the  said  animals  beyond  his  record.  Mr.  Bryan  called 
at  witness's  oflSce,  to  inspect  his  books,  some  time  in  June,  1881, 
after  the  cattle  described  were  inspected.  Witness  could  remem- 
ber nothing  said  by  Bryan  on  that  occasion  except  that,  if  the 
white  WEBB  steer,  as  stated  in  the  bill  of  sale,  was  three  years 
old,  it  was  not  his  animal.  Witness  could  not  swear  that  his 
record  contained  the  correct  ages  of  the  cattle.  He  was  not  an 
expert  stock  man,  and  his  inspections  had  some  times  proved  in- 
correct. The  witness's  record  recited,  among  others,  the  inspec- 
tion, on  July  24,  1881,  for  H.  Rinkelman,  as  being  purchased 
from  defendant,  **one  white  steer,  three  years  old,  branded 
WEBB,  and  marked  crop  off  the  left,  and  underslope  in  the 
right  ear."    The  State  closed. 
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Tom  Grammer  was  the  first  witness  for  the  defense.  He  testi- 
fied that  the  defendant  bought  the  WEBB  brand  of  cattle  from 
Carter  &  Graves,  in  December,  1880.  •  Among  the  animals  so 
purchased  by  him  was  a  three  year  old  white  steer  with  red 
spots  or  specks  about  the  head  and  neck,  and  ears  between  red 
and  black  in  color.  The  brand — WEBB — was  on  the  left  hip, 
and  was  an  old  brand,  and  the  only  brand  on  the  animal.  The 
last  B  was  some  what  blotched.  Witness  first  observed  that  ani- 
mal in  a  herd  in  the  charge  of  himself,  Frank  Powers,  Jack 
Grammer,  Dunlap,  and  others,  near  Eatontown,  in  Limestone 
county.  The  witness  drove  that  animal  with  the  herd  to  Brushy 
creek,  and  sent  word  to  the  defendant  that  he  had  done  so.  He 
did  not  remember  the  mark  on  the  animal.  Witness  was  an  old 
stock  man,  and  knew  that  the  steer  described  was  three  years 
old  in  1881. 

Tom  Gross  testified,  for  the  defense,  that  he  saw  a  white  steer 
with  red  spots  about  its  neck  and  head  in  a  drove  of  ten  or  fifteen 
head  of  cattle,  which  defendant  drove  to  Marlin  in  June,  18S1. 
That  steer  was  past  three  years  old,  was  branded  WEBB  on  the 
left  hip,  and  belonged  to  the  defendant.  Witness  had  often  seen 
it  about  the  premises  of  old  lady  Wyers,  and  knew  that  it  be- 
longed to  the  defendant.  The  brand  on  the  animal  was  an  old 
one,  and  was  the  only  brand  on  it.  Witness  was  in  Marlin  on 
the  day  the  cattle  were  driven  there  by  defendant.  He  saw 
the  same  bunch  of  cattle  with  which  defendant  started  from 
home,  in  Rinkelman's  pens  at  Wright's  gin,  but  did  not  remem- 
ber seeing  that  particular  steer  in  the  pens.  Defendant  bought 
the  WEBB  brand  of  cattle  from  Carter  &  Graves. 

D.  H.  Ray  testified,  for  the  defense,  that  the  defendant  bought 
the  WEBB  brand  of  cattle  from  Carter  &  Graves.  Witness 
knew  that  among  the  animals  so  purchased  was  a  white  three 
year  old  steer,  with  a  black  or  red  spotted  head  and  neck,  and 
colored  ears.  The  brand  was  on  the  left  hip,  and  was  an  old 
one.  Defendant  drove  several  head  of  his  own  and  three"  head 
of  witness's  cattle  to  Marlin,  in  June,  1881,  and  sold  them  to 
Rinkelman.  For  the  three  sold  for  him,  witness  executed  his 
bill  of  sale  to  Rinkelman.  Witness  denied  that  he  ever  proposed 
to  Bryan  to  pay  for  this  steer,  provided  the  prosecution  was 
abandoned.  If  he  did  make  such  a  proposition  to  Bryan,  and 
had  forgotten  it,  he  made  it  of  his  own  volition,  and  not  with 
the  authority  of  the  defendant. 

Cross-examined,  witness  said  that  he  did  not  see  the  bunch  of 
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cattle  started  to  Marlin  when  they  were  sold  to  Rinkelman,  but 
he  saw  them  in  the  pen  at  Mrs.  Wyers's  place.  He  observed 
the  white  steer  closely,  but  was  unable  to  describe  any  other 
animal  in  the  bunch.  This  was  the  only  WEBB  animal  the  wit- 
ness had  ever  seen  on  the  range. 

W.  A.  Graves  testified,  for  the  defense,  that,  acting  for  him- 
self and  his  partner  Carter,  he  sold  the  defendant,  among  others, 
the  WEBB  brand  of  cattle,  taking  in  pa3'ment  a  brand  of  cattle 
owned  by  defendant  in  Jones  county.  Witness  did  not  remem- 
ber the  date  of  that  transaction.  He  did  not  know  the  mark  of 
the  WEBB  brand.  He  did  not  know  how  many,  if  any,  cattle 
there  were  on  the  range  in  the  WEBB  brand.  He  bought  the 
brand  from  a  man  named  Webb,  and  had  no  recollection  of  ever 
having  seen  any  cattle  in  the  brand. 

The  bill  of  sale  was  next  introduced  in  evidence.  It  was 
signed  by  W.  A.  Graves,  was  dated  December  27,  1880,  and  con- 
veyed to  the  defendant  the  animals  in  several  marks  and  brands, 
among  them  the  WEBB  brand,  and  its  accompanying  mark  — 
crop  and  underbit  in  the  left,  and  overbit  in  the  right  ear.  The 
defense  closed. 

S.  B.  Bryan,  recalled  by  the  State,  testified,  in  rebuttal,  that 
the  witness  D.  H.  Ray  called  at  his  house  on  Sunday  after  this 
prosecution  was  instituted,  and  offered  witness  fifteen  dollars 
for  the  animal  he  had  lost.  Witness  declined  the  offer  and  Ray 
left. 

H.  Rinkelman,  recalled  by  the  State,  testified,  in  rebuttal,  that 
he  purchased  only  the  thirteen  head  of  cattle  mentioned  in  his 
testimony  in  chief  from  the  defendant,  during  the  summer  of 
1881.  None  of  those  cattle  belonged  to  D.  H.  Ray.  Witness 
bought  no  cattle  from  Ray,  paid  him  no  money,  and  received  no 
bill  of  sale  from  Ray  during  the  summer  of  1881, 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Oltorf  &  Harlan,  for  the  appellant. 

J.  H,  BurtSy  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  It  is  shown  by  the  record  that  the  honor- 
able Anson  Rainey,  judge  of  the  fortieth  judicial  district,  before 
whom  the  trial  of  this  case  was  had,  was  presiding  in  exchange 
with  the  honorable  Eugene  Williams,  judge  of  the  district  in 
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which  the  county  of  Falls  is  embraced.  This  recital  in  the  rec- 
ord suflBciently  shows  lawful  authority  in  the  presiding  judge  to 
hear  and  determine  the  cause.  It  was  not  necessary,  in  such 
case,  to  make  and  enter  a  formal  order  declaring  the  exchange 
of  districts  by  the  judges. 

Defendant  requested  the  court  to  charge  the  jury  as  follows: 
**An  unrecorded  brand  is  no  evidence  of  ownership,  and  as  the 
brand  of  8.  B.  Bryan  has  not  been  recorded,  it  will  be  no  evi- 
dence of  ownership  in  Bryan  to  the  steer  in  controversy;  and 
unless  such  steer  has  been  proven  by  other  evidence,  beyond  a 
reasonable  doubt,  to  be  the  property  of  Bryan,  you  will  acquit." 
This  requested  instruction  was  refused.  The  law  is  unquestion- 
ably as  stated  in  said  instruction,  and  the  evidence  demands 
that  it  should  be  given.  (Coflfelt  v.  The  State,  19  Texas  Ct.  App., 
436.) 

Other  questions  presented  in  the  record  are  not  discussed,  be- 
cause in  our  opinion  the  only  material  error  in  the  conviction  is 
the  one  above  stated,  and  for  this  error  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  5,  1886. 


[No.  3837.  J 
W.  H.  Crawford  v.  The  State. 

Ao(iRAVATBD  Assault—Chargk  OP  THE  CouRT.— On  a  trial  for  a«;g^avated 
assault,  the  trial  court  chari^ed  the  jury  as  follows:  *'If  you  find  from 
the  evidence  that  the  defendant,  W.  H.  Crawford,  did,  at  the  time  and 
place  charged  in  the  information,  take  hold  of  the  hand,  and  place  his 
ardi  around  the  shoulder  of  Miss  Sallie  Williams,  in  an  unfamiliar  and 
indecent  manner,  and  calculated  to  injure  her,  you  will  find  him  guilty 
of  an  aggravated  assault,^'  etc.;  which  charge  was  promptly  excepted  to 
by  the  defendant.  Held,  that  the  charge  was  erroneous,  because  it 
authorized  a  conviction  without  the  finding  of  an  intent  on  the  part  of 
the  defendant  to  commit  an  assault.  Note  the  opinion  for  a  charge 
suggested  as  a  proper  one  on  the  question. 

Appeal  from  the  County  Court  of  Parker.    Tried  below  be- 
fore the  Hon.  B.  L.  Ritchie,  County  Judge. 
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The  conviction  in  this  case  was  for  an  aggravated  assault  upon 
the  person  of  Miss  Sallie  Williams,  in  Parker  county,  Texas,  on 
the  thirteenth  day  of  June,  1885.  The  penalty  assessed  against 
the  appellant  was  a  fine  of  twentj-five  dollars  and  confinement 
in  the  county  jail  for  one  month. 

Mrs.  Sallie  Paige,  nee  Miss  Sallie  Williams,  the  alleged  injured 
party,  was  the  first  witness  for  the  State.  She  testified  that,  on 
the  thirteenth  day  of  June,  1885,  when  she  was  yet  Miss  Sallie 
Williams,  she  lived  with  her  father  and  mother  in  Weatherford, 
Parker  county,  Texas,  The  defendant  and  his  brother  Wiley 
lived  together  near  the  house  of  the  witness's  father.  On  the 
evening  of  the  said  June  13,  1885,  witness's  sister  Lizzie  and 
Walter  and  Sam  Johnson  went  to  the  house  of  Wiley  Crawford 
to  see  Millard  Crawford,  a  boy  about  eighteen  years  old.  The 
children  remaining  a  longer  time  than  they  expected  to,  wit- 
ness went  after  them,  and  found  them  at  Wiley  Crawford's 
house,  talking  to  Millard  Crawford  and  Mrs.  Wiley  Crawford. 
Witness  arrived  at  Wiley  Crawford's  about  dusk,  and  the  defend- 
ant appeared  a  few  minutes  afterwards.  He  asked  the  witness 
where  her  father  was,  and  she  replied  that  he  had  gone  to  Fort 
Worth.  Lizzie  and  the  Johnson  boys  then  invited  Millard  Craw- 
ford to  go  home  with  them  for  the  night,  which  invitation  he 
declined.  Witness  and  the  children  then  started  back  to  her 
father's  house,  witness  leading  a  little  child,  walking  a  few  steps 
in  advance  of  Lizzie  and  the  Johnson  boys.  Defendant  over- 
took the  party  on  the  road,  walked  up  to  witness,  took  her  hand 
and  scratched  it,  and  then  placed  his  arm  around  the  witness's 
shoulder.  He  then  attempted  to  draw  one  of  the  witness's  arms 
around  his  body,  and  asked  permission  to  walk  with  witness. 
Witness  jerked  loose  from  him  and  asked  him  if  he  thought  she 
was  a  fool.  He  replied  that  he  did  not,  but  wanted  to  talk  with 
witness.  He  then  went  back  towards  Wiley  Crawford's  house. 
He  did  nothing  else,  nor  did  he  say  anything  of  an  improper  or 
insulting  nature  to  the  witness.  Some  one  behind  coughed  about 
the  time  that  witness  jerked  loose,  and  defendant  turned  back. 
Witness  did  nothing  when  he  took  her  hand,  except  pull  loose 
and  ask  him  if  he  took  her  for  a  fool.  Witness  did  not  know 
what  defendant  meant  by  his  conduct,  but  did  not  think  he  be- 
haved in  a  way  a  gentleman  should  to  a  young  lady.  On  her 
arrival  at  home,  witness  told  her  mother  of  the  defendant's 
conduct,  and  her  mother  told  her  father  on  his  return  from  Fort 
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Worth.  Defendant  hurt  the  witness's  feelings  by  his  conduct, 
but  did  not  otherwise  injure  her. 

Thomas  Williams,  the  father  of  Miss  Sallie,  testified,  for  the 
State,  that,  on  his  return  from  Fort  Worth,  his  wife  told  him  of 
the  defendant's  conduct  towards  his  daughter.  About  a  month 
later,  the  county  attorney  sent  for  witness  to  make  complaint 
against  the  defendant.  Witness  started  to  town  to  make  com- 
plaint as  soon  as  he  was  informed  of  the  occurrence,  but  Jim 
Little  told  him  that  defendant  could  procure  witnesses  to  swear 
to  any  thing  for  him,  and  witness,  not  wishing  to  be  defeated  in 
the  prosecution,  abandoned  his  intention. 

Mrs.  Victoria  Williams  testified,  for  the  State,  that  her  daugh- 
tf^r,  now  Mrs.  Paige,  told  her  of  the  defendant's  conduct  as  soon 
as  she  got  home  from  Wiley  Crawford's  house,  on  the  evening 
in  question.  Mrs.  Paige's  feelings  were  evidently  much  hurt. 
The  State  closed. 

The  narratives  of  Lizzie  Williams,  Walter  and  Sam  Johnson^ 
and  Millard  Crawford,  for  the  defense,  harmonized  upon  all  the 
material  ^f acts  testified  to.  They  stated  that  the  parties  started 
from  Wiley  Crawford's  house  to  Thomas  Williams's  house,  about 
dusk.  Miss  Sallie  Williams  and  a  child  walking  about  five  steps 
in  advance  of  Lizzie  and  the  Johnson  boys,  and  Millard  Craw- 
ford bringing  up  the  rear.  Defendant  walked  a  short  distance 
with  Miss  Sallie,  but,  if  he  took  her  hand  or  put  his  arm  about 
her  shoulder,  or  attempted  to  draw  her  arm  about  his  person;  or 
if  Miss  Sallie  jerked  away  from  him,  or  asked  if  he  took  her  for 
a  fool,  no  one  of  the  said  witnesses  saw  or  heard  anything  of  it, 
nor  did  they  think  any  thing  of  the  kind  could  have  occurred 
without  their  seeing  and  hearing  it. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

W.  B.  Vivrett,  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General  for  the  State. 

WiLLSON,  Judge.  That  portion  of  the  charge  of  the  court 
which  undertakes  to  apply  the  law  directly  to  the  facts  of  the 
case  is  as  follows:  "  If  you  find  from  the  evidence  that  the  de- 
fendant, W.  H.  Crawford,  did,  at  the  time  and  place  as  charged 
in  the  bill  of  information,  take  hold  of  the  hand,  and  place  his 
arm  p.round  the  shoulder  of,  Miss  Sallie  Williams,  in  an  unfa- 
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miliar  and  indecent  manner,  and  calculated  to  injure  her,  you 
will  find  him  guilty  of  an  aggravated  assault,"  etc.  The  charge 
was  promptly  excepted  to  by  the  defendant. 

We  are  of  the  opinion  that  the  portion  of  the  charge  above 
quoted  is  erroneous.  Defendant  may  have  taken  hold  of 
Miss  Williams's  hand  and  placed  his  arm  around  her  shoulder  in 
a  familiar  and  indecent  manner,  calculated  to  injure  her  feelings, 
and  still  not  have  been  guilty  of  any  olBfense.  He  may  have  had 
no  intention  of  injuring  her,  and  without  such  intent  there  was 
no  assault.  He  may  have  had  Miss  Williams's  consent  to  so 
conduct  himself.  If  so,  there  was  no  assault.  The  charge  should 
have  been:  **  If  you  believe  from  the  evidence  that  the  defend- 
ant used  unlawful  violence  upon  the  person  of  Sallie  Williams, 
by  taking  hold  of  her  hand,  and  by  placing  his  arm  around  her 
shoulder,  with  intent  to  injure  her,  you  will  find  him  guilty,"  etc. 

Other  errors  are  assigned  and  argued  by  counsel  for  defend- 
ant, but  none  of  them  are,  in  our  opinion,  of  a  character  that 
would  require  a  reversal  of  the  judgment.  For  the  error  in  the 
charge,  the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  5,  1886. 


[No.  3675.] 
J.  D.  Nance  v.  The  State. 

1.  Jurisdiction  of  the  District  Court— Constitutional  Law— Cases 

Approvbd. — The  district  court  of  this  State  has  jurisdiction  to  try  an  in- 
dictment which  charges  a  felony  that  includes  a  misdemeanor,  and  to 
proceed  to  judgement  not  only  as  to  the  felony,  but  as  to  any  lower  grade 
of  offense  of  which  the  verdict  may  find  the  accused  guilty.  This  doc- 
trine is  not,  as  contended  by  the  appellant,  in  conflict  with  the  provisions 
of  our  State  Constitution.  Note  the  opinion  for  an  approval  upon  this 
question  of  Harberger^s  case,  4  Texas  Court  of  Appeals,  26;  Ingle^s  case. 
Id.,  91,  and  Montgomery's  case,  Id.,  140. 

2.  Jury  Law— Nbw  Trial. — The  mere  fact  that  a  juror  conversed  with  a 

person  not  a  juror  about  the  case,  pending  the  deliberation  of  the  jury 
upon  the  case,  does  not,  as  a  matter  of  course,  entitle  the  defendant  to  a 
new  trial,  even  in  a  felony  case.  It  must  be  made  to  further  appear  that 
the  defendant  probably  suffered  injustice  by  means  of  the  Juror's  im- 
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proper  oondact.  The  record  in  this  case  fails  to  disclose  the  substance  of 
the  conversation  complained  of,  wherefore  this  court  can  not  hold  that 
the  trial  court  abused  its  discretion  in  refusing  the  new  trial  applied  for. 

Appeal  from  the  District  Court  of  Eastland.    Tried  below  be- 
fore the  Hon.  T.  B.  Wheeler. 

•  The  indictment  in  this  case  charged  the  appellant  with  an  as^ 
sault  with  intent  to  murder  one  Dave  H.  Hickman,  in  Eastland 
county,  Texas,  on  the  fifth  day  of  Mny,  1884.  His  trial  resulted 
in  his  conviction  of  an  aggravated  assault,  and  the  penalty  as- 
sessed against  him  was  a  fine  of  two  hundred  and  ninety -one 
dollars. 
The  transcript  brings  up  no  statement  of  facts. 

Fleming  &  Moore  filed  an  able  brief  and  argument  for  the  ap- 
pellant. 

J.  H.  BurtSj  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  The  exception  to  the  jurisdiction  of  the 
court  is  not  a  sound  one.  The  indictment  charged  a  felony 
which  included  a  misdemeanor.  A  felony  being  charged,  the 
district  court  had  jurisdiction  to  hear  and  determine  the  casft, 
not  only  as  to  the  felony,  but  as  to  any  lower  grade  of  offense 
which  the  proof  might  develop.  It  is  expressly  so  provided  by 
the  statute,  and  we  cannot  perceive  that  such  provision  is  in' 
conflict  with  the  Constitution,  as  contended  by  defendant's  coun- 
sel. (Code  Crim.  Proc,  Art.  69.)  Such  has  been  the  holding  of 
this  court  in  several  cases  in  which  this  question  has  been  pre- 
sented. (Harberger  v.  The  State,  4  Texas  Ct.  App.,  26;  Ingle  v. 
The  State,  Id.  91;  Montgomery  v.  The  State,  Id.  140.) 

That  two  of  the  jurors  conversed  with  a  person  not  a  juror 
about  the  case,  pending  the  deliberation  ot  the  jury  upon  the 
case,  does  not  necessarily  entitle  the  defendant  to  a  new  trial 
even  in  a  felony  case.  It  must  be  made  further  to  appear  that 
by  reason  of  such  improper  conduct,  injustice  was  probably  done 
the  accused.  In  March  v.  The  State,  44  Texas,  64,  it  is  said  that 
the  conversation  of  a  juror  with  a  parson  not  a  juror,  must  be 
such  as  was  calculated  to  impress  the  case  under  consideration 
upon  the  mind  of  the  juror  in  a  diflferent  aspect  from  the  one 
made  upon  the  mind  from  hearing  the  evidence,  or  of  such  a 
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nature  as  was  calculated  to  result  in  harm  to  the  party  on  trial, 
or  the  conversation  will  not  be  a  ground  for  new  trial. 

In  the  case  before  us  the  record  fails  to  disclose  what  the  con- 
versation was.  It  may  have  been  such  as  was  calculated  to  and 
did  operate  beneficially,  instead  of  prejudicially  to  the  defend- 
ant. As  the  matter  is  presented  to  us,  we  can  not  say  that  the 
court  abused  its  discretion  in  overruling  the  motion  for  a  new 
trial. 

There  is  no  error  in  ihe  conviction,  and  it  is  affirmed. 

Affirmed. 

Opinion  delivered  June  5,  1886. 


[Nos.  3713  and  3714.] 
A.  Wadgymar  v.  The  State. 

Misdemeanor — Information. — Affidavit  is  an  indispensable  prerequisite 
to  the  sufflcienoy  of  an  information  to  charg^e  a  misdemeanor,  and  must 
appear  as  a  part  of  the  record  on  appeal.  Neither  of  the  records  in  these 
oases  bring  up  afBdavitp,  and  the  convictions  must,  therefore,  be  set 
aside. 

Appeal  from  the  County  Court  of  Dimmit.  Tried  below  be- 
fore the  Hon.  J.  T.  Longino,  County  Judge. 

The  convictions  were  for  violations  of  the  local  option  law, 
and  the  penalties  imposed  were  a  fine  of  fifty  dollars  in  one  case, 
and  one  hundred  dollars  in  the  other. 

Hazlerigg  &  Vandervoot,  M.  L,  Moody,  Earnest  &  Knott,  for 
the  appellant. 

J.  H,  Burts,  Assistant  Attorney  Qeneral,  for  the  State. 

WiLLSON,  Judge.  These  appeals  are  from  convictions  had  upon 
informations,  and  the  records  do  not  contain  the  oaths  in  writing 
required  by  the  statute  in  such  cases.  (Code  Crim.  Proc,  Art. 
431.)  The  oath  required  by  the  article  above  cited  is  a  necessary 
prerequisite  to  the  validity  of  a  prosecution  by  information^. and 
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the  record  on  appeal  must  contain  such  oath,  otherwise  the  con- 
viction must  be  set  aside.  (Lackey  v.  The  State,  14  Texas  Ct 
App.,  164;  Rose  v.  The  State,  19  Texas  Ct.  App.,  470.) 

The  judgments  are  reversed  and  the  causes  are  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  5,  1886. 


[No.  6002.] 
Louis  Roberts  v.  The  State. 

Theft— Intent—New  Triait— Fact  Case.— See  the  opinioD  inesetensoand 
the  statement  of  the  case,  for  evidence  held  insuf&cient  to  support  a  con- 
viction for  theft  from  the  person,  in  as  much  as  it  fails  to  show  the  neces- 
sary intent  of  appropriation  at  the  time  of  the  taking;  wherefore  a  new 
trial  should  have  heen  awarded. 

Appeal  from  the  District  Court  of  Falls.  Tried  below  before 
the  Hon.  Eugene  Williams. 

The  conviction  in  this  case  was  for  theft  of  a  watch  chain 
from  the  person  of  one  W.  M.  Feagle,  in  Falls  county,  Texas, 
on  the  nineteenth  day  of  November,  1885.  A  term  of  two  years 
in  the  penitentiary  was  the  penalty  assessed  against  the  appel- 
lant. 

W.  M.  Feagle  was  the  first  witness  for  the  State.  He  testified 
that,  during  the  year  1885,  he  operated  a  cotton  gin  m  MarliD, 
Falls  county,  Texas,  and  during  that  time  was  the  Marlin  agent 
of  the  Waco  Oil  Works,  for  the  purchase  of  cotton  seed.  On  the 
nineteenth  day  of  November  of  that  year  the  witness  owned  the 
watch  chain  for  the  theft  of  which  the  defendant  was  now  on 
trial.  Witness  wore  the  said  chain  attached  to  his  watch  and 
vest.  On  the  afternoon  of  said  November  19,  1885,  the  defend- 
ant, then  a  stranger  to  witness,  came  to  the  witness's  gin  and 
asked  the  purchasing  price  of  cotton  seed,  saying  that  he  had 
some  to  sell  witness.  Witness  replied  that  he  was  paying  seven 
dollars  per  ton.  Defendant  replied  that  Mr.  Wells  would  pay 
him  seven  dollars  and  a  quarter.  Witness  then  told  defendant 
that  if  WqIIs   was  buying  seed  from  him^  defendant,  that  be, 


Term  1886.]  Roberts  v.  The  State.  461 


statement  of  the  ccuse. 


witness,  would  not  buy  from  him  at  twenty-five  cents  per  ton. 
Defendant  left  and  returned  that  night^at  about  half  past  seven 
o'clock,  and  told  witness  that  he  had  some  seed  cotton  in  the 
Brazos  bottom  that  he  wanted  to  sell.  Witness  replied  that  he 
was  satisfied  that  cotton  offered  for  sale  at  night  was  stolen  pro- 
perty. Other  words  passed,  and  witness  ordered  defendant  off 
his  premises.  Defendant  started  toward  the  front  gate  of  the 
gin  yard.  Witness  followed  to  see  that  he  left,  and  probably 
used  some  abusive  language  to  the  defendant.  When  defendant 
and  witness  got  outside  of  the  yard,  the  defendant  turned  upon 
witness  with  the  remark:  "  Now,  Q~d  d — n  you,  I  have  got 
3'ou  where  I  want  you,"  and  struck  the  witness  a  heavy  blow  on 
the  breast  with  his  fist.  Witness  then  struck  or  struck  at  the 
defendant.  Defendant  made  another  thrust  at  witness,  with, 
the  witness  thought,  his  open  hand.  The  thrust  was  more  of  a 
"grab"  than  a  blow.  Defendant's  hand  passed  across  witness's 
breast,  and  witness  thought,  from  the  manner  of  the  thrust  and 
the  noise  it  made,  that  defendant  had  struck  at  him  with  a  knife, 
cutting  his  clothes.  Witness  stooped  to  get  a  stick  from  the 
ground,  and  defendant  ran  towards  town.  Witness  returned  to 
the  gin  house  and  proceeded  to  examine  his  clothing,  which  he 
expected  to  find  cut  in  front.  Witness  discovered  that  his  clothes 
had  not  been  cut,  but  that  his  watch  chain  was  gone,  and  turned 
to  his  fireman  and  remarked  that  the  d — d  rascal  got  his 
chain.  Witness  then  went  up  town  to  look  up  defendant.  He 
reported  the  matter  to  marshal  Bryden,  giving  him  a  description 
of  the  defendant.  Witness  saw  no  more  of  the  defendant  on 
that  night.  He  received  his  watch  chain  through  marshal  Bry- 
den on  the  next  day.  The  chain  was  taken  without  the  wit- 
ness's consent,  and  so  suddenly  that  witness  could  not  resist  the 
taking.  The  theft  was  perpetrated  at  about  eight  o'clock  on  a 
moon  light  night,  at  a  public,  though  not  much  frequented, 
place . 

On  or  about  December  29,  1885,  defendant  approached  the  wit- 
ness at  Clark's  bank,  in  Marlin,  and  entered  into  conversation 
with  him,  during  the  course  of  which  he  told  witness  that  he 
would  pay  witness  thirty  dollars  to  abandon  the  prosecution  of 
this  case.  Witness  replied  that  he  had  nothing  to  do  with  the 
case,  and  referred  defendant  to  prosecuting  attorney  Rice.  In 
that  same  conversation  the  defendant  said  to  witness  that  he 
took  the  chain,  but  was  drunk,  and  did  not  intend  to  steal  it. 
Defendant  had  never  worked  for  the  witness,  and  witness  did 
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not  then  nor  ever  owe  the  defendant  a  cent.  Witness  denied 
that  he  had  ever  made  the  statement  in  relation  to  this  matter 
imputed  to  him  by  Mr.  Norwood  at  a  subsequent  stage  of  this 
trial.  Witness  made  a  statement  of  the  affair  at  the  oflSce  of 
Mr.  Shelton,  but  he  did  not  say  in  that  statement  that  he  carried 
the  defendant  out  of  the  gin  yard,  nor  that  he  struck  the  defend- 
ant first.  Witness  may  have  used,  and  most  probably  did  use, 
abusive  language  to  the  defendant  as  he  was  going  out  of  the 
yard,  but  he  did  not  touch  the  defendant. 

H.  Rinkelman  testified,  for  the  State,  that  the  defendant  was 
a  tenant  on  his  place  in  1885.  Defendant  was  in  witness's  store 
in  Marlin,  just  after  dark  on  the  night  of  November  19,  1885. 
Witness  asked  him  what  he  was  doing.  He  replied  that  he  was 
in  the  employ  of  W.  M.  Feagle,  packing  cotton  at  twenty-five 
cents  per  bale.  Witness  told  defendant  that  he  ought  to  be  at 
his  work,  to  which  defendant  replied  that  he  had  a  man  in  his 
place.  Defendant  remained  in  the  store  but  a  few  minutes.  Be- 
tween seven  and  eight  o'clock  on  that  night  he,  defendant,  came 
into  witness's  saloon,  which  adjoins  his  store)  and  told  witness 
that  he  and  Feagle  had  had  a  little  "fracas."  He  said  that  Fea- 
gle owed  him  fifty  cents,  which  he  refused  to  pay,  and  that  they 
had  a  fight  about  it.  He  had  !l^eagle's  watch  chain,  either  in  bis 
hand  or  in  his  pocket,  at  the  time.  He  exhibited  the  watch 
chain,  and  said  that  he  got  the  chain  from  Feagle  in  the  "scrim- 
mage." Witness  remarked  to  defendant  that  the  chain  was  am- 
ple pay  for  the  fifty  cents.  Defendant  made  no  reply,  but 
laughed  and  left  witness's  premises.  Witness  went  to  and  re- 
turned from  supper,  and  shortly  afterwards  defendant,  in  custody 
of  the  city  marshal  and  Mr.  Reed,  came  to  witness's  store  to  get 
witness  to  go  on  his  appearance  bond.  The  witness  declined. 
Witness  picked  the  chain  up  from  a  box,  between  the  screen  and 
the  bar  counter.  Witness  was  unable  to  say  whether  he  found 
the  chain  on  the  box  before  or  after  defendant  came  back  to  the 
store  in  custody.  It  was  his  impression  that  he  found  the  chain 
on  the  box  before  defendant  and  the  officers  came.  The  chain, 
while  on  the  box,  was  not  in  a  concealed  place,  but  was  exposed. 
Defendant  neither  claimed  the  chain  as  his,  nor  offered  to  dis- 
pose of  it.     The  chain  was  worth  between  five  and  ten  dollars. 

Paul  Schiblick  testified,  for  the  State,  substantially  as  did 
Rinkelman,  as  to  the  various  statements  made  at  the  store  and 
saloon  of  Rinkelman,  by  the  defendant.  Witness  saw  Mr.  Rink- 
elman find  the  chain  on  the  box,  but  was  unable  to  say  posi- 
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tively  whether  he  so  found  it  before  or  after  the  defendant  came 
back  to  the  store  with  the  oflScers,  though  he  thought  it  was 
afterwards.  While  Rinkelman  was  at  supper  Mr.  Feagle  came 
into  the  store  with  a  stick  in  his  hand.  A  moment  before  Feagle 
came  in  the  defendant  stepped  into  the  saloon  department 
through  the  connecting  door.  About  the  same  time  that  Foagle 
stepped  in  at  the  front  door  of  the  store,  defendant  stepped  out 
at  the  front  door  of  the  saloon.  Defendant  could  have  seen  Fea- 
gle  when  he  entered  the  front  door.  When  Feagle  came  in  he 
said  that  he  thought  the  defendant  had  cut  his  clothes.  If  he 
had  then  missed  his  watch  chain  he  said  nothing  about  it.  Wit- 
ness did  not  know  by  whom,  or  when,  the  chain  was  placed  on 
the  box.  Defendant  was  drinking,  but  was  not  drunk  on  that 
night. 

Marshal  H.  N.  Bryden  testified,  for  the  State,  that  between 
seven  and  eight  o'clock  on  the  night  of  November  19,  1885,  he 
was  informed  by  Feagle  that  a  negro,  whom  he  described,  had 
taken  his  watch  chain.  Witness  and  Feagle  went  in  one  direc- 
tion in  search  of  the  defendant,  and  officer  King  in  another,  to 
a  saloon  where  the  witness,  a  short  time  before,  saw  the  defend- 
ant under  the  influence  of  drink,  negotiating  for  a  drink  of 
whisky  on  credit.     Witness  did  not  find  defendant. 

Q.  8.  Cousins  testified,  for  the  State,  that  he  was  in  Feagle's 
employ  at  the  gin  in  Marlin  on  the  evening  of  November  19, 
1885,  when  the  defendant  came  there  to  sell  some  cotton  seed  to 
Feagle.  The  defendant  was  not  then,  and  had  never  been  em- 
ployed about  the  gin. 

Buck  Henry  testified,  for  the  State,  that  he  was  fireman  at 
Feagle's  gin  on  November  19, 1885.  Witness  paid  little  attention 
to  the  negotiations  between  defendant  and  Feagle.  He  knew 
that  some  harsh  words  passed  between  Feagle  and  defendant; 
that  Feagle  ordered  defendant  to  leave,  and  followed  him.  When 
Feagle  returned  to  the  gin  a  few  minutes  later,  he  said  to  wit- 
ness: **Look  here;  that  d — d  scoundrel  has  robbed  me  of  my 
watch  chain."    His  watch  chain  was  gone.     State  closed. 

J.  A.  Bedgood  testified,  for  the  defense,  that  he  was  in  Rinkel- 
man's  store  on  the  night  of  November  19,  1885,  when  Mr.  Feagle 
came  in  and  related  the  circumstances  of  a  difficulty  between 
himself  and  the  defendant.  Feagle  said  that  the  defendant 
tried  to  cut  him,  but  said  nothing  about  losing  his  watch 
chain.  Witness  did  not  see  defendant  at  that  time,  though  de- 
fendant may  have  been  in  the  saloon.     Witness  had  charge  of 
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Rinkelman's  business  on  the  place  occupied  by  detendant,  and 
knew  that  defendant  had  no  cotton  seed  to  sell  at  that  time. 

P.  P.  Norwood  testified,  for  the  defense,  that,  on  the  morning 
of  November  20,  1885,  he  heard  Feaglemake,  in  mayor  Shelton's 
oflBce,  a  statement  of  the  circumstances  of  the  trouble  between 
himself  and  the  defendant  on  the  night  before.  He  said  that 
defendant  came  to  him  after  dark  with  an  offer  to  sell  cotton; 
that  he  told  defendant  he  regarded  all  cotton  offered  for  sale 
after  night  fall  as  stolen  cotton;  that  defendant  replied  that  he 
did  not  want  to  deliver  or  sell  that  night,  but  wanted  to  know 
what  price  he  could  get;  that  he,  Feagle,  then  ordered  the  de- 
fendant to  leave,  and  carried  him  to  the  gate,  and  pushed  or 
shoved  him  out,  and  again  ordered  him  to  leave;  that  defendant 
then  said  to  him:  *'God  d — n  you,  I  am  off  your  premises  now, 
and  am  as  good  as  you  are,"  and  struck  him;  that  defendant 
then  made  another  stroke  at  him,  and  he  thought  he  was  cut 
until  he  went  to  the  light,  and  found  that  his  watch  chain  was 
gone;  and  that  defendant  ran  just  as  he  picked  up  the  stick, 
which  he  did  when  defendant  struck  his  second  blow. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Martin  &  Dickinson,  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  The  appellant  in  this  case  is 
charged  by  bill  of  indictment  with  the  theft  of  a  watch  chain 
from  the  person  of  W.  M.  Feagle.  The  only  error  complained  of 
is  the  court's  refusal  to  grant  a  n^w  trial,  the  motion  for  which 
is  based  upon  the  insufficiency  of  the  evidence  to  support  the 
finding  of  the  jury  and  the  judgment  of  the  court  thereon. 

There  was  no  question  made  as  to  the  property  alleged  to  have 
been  taken  having  passed  from  the  manual  possession  of  Feagle 
to  that  of  the  appellant,  or  as  to  the  manual  act  by  which  the 
change  was  effected.  The  only  question  raised  upon  the  facts  is 
this:  Was  there  in  the  mind  of  the  appellant,  at  the  time  the 
change  of  manual  possession  was  effected,  an  intention  to  de- 
prive the  owner  of  the  value  of  the  chain,  and  to  appropriate  it 
to  the  use  or  benefit  of  the  appellant? 

Otherwise  stated,  did  the  animus  furandi  exist  at  the  time  of 
the  taking?    We  think  not,  and  for  the  reasons  following:    It 
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appears  from  the  evidence  that  the  appellant  and  the  prosecuting 
witness,  Feagle,  had  an  altercation  growinj)^  out  of  a  proposed 
sale  of  some  cotton  seed  by  the  former  to  the  latter;  that  in  its 
progress  appellant  struck  Feagle  a  blow  of  the  hand  about  that 
portion  of  the  breast  to  which  the  chain  was  attached;  that 
Feagle  then  stooped  to  get  a  stick,  and  that,  while  he  was  in  this 
stooping  posture,  appellant  ran  away  in  the  darkness  towards 
the  business  part  of  the  town  of  Marlin,  in  which  town  the  alter- 
cation occurred.  It  further  appears  that  Feagle  was  not  apprised 
of  his  loss  until  a  short  time  afterwards,  when  he  had  gone  to 
the  light;  that,  shortly  after  the  difficulty,  appellant  visited  the 
saloon  of  one  Rinkelman,  detailed  the  particulars,  at  the  same 
time  exhibiting  the  chain,  and  stating  that  he  had  got  it  from 
Mr.  Feagle  in  the  ** scrimmage."  Appellant  was  shortly  there- 
after arrested  by  the  city  marshal,  the  chain  being  found  by 
Rinkelman  on  a  box  in  the  front  part  of  the  saloon, — whether 
before  or  after  appellant's  arrest,  was  left  in  some  doubt  by  the 
testimony. 

Applying  these  facts  to  the  solution  of  the  question  propounded, 
the  court  is  constrained  to  say  that  they  are  insufficient  to  sup- 
port the  verdict.  First  of  all,  it  is  to  be  observed  that  there  are 
none  of  the  usual  marks  of  premeditated  design  surrounding  the 
taking,  it  having  occurred  while  the  appellant  was  being  ejected 
from  the  premises  of  the  prosecuting  witness;  second,  that  the 
change  of  possession  was  effected  by  the  second  of  two  blows 
stricken  Feagle  by  appellant;  third,  that  no  presumption  of 
guilty  intent  can  fairly  be  drawn  from  the  appellant's  fleeing, 
the  attempt  of  Feagle  to  procure  a  stick  being  an  already  suffi- 
cient motive  to  prompt  flight;  and,  fourthly  and  lastly,  that 
appellant's  subsequent  exhibition  of  the  chain  and  accounting 
for  its  possession,  and  afterwards  leaving  it  exposed  to  public 
view,  is  entirely  inconsistent  with  the  guilty  intent  of  appropri- 
tion. 

The  cliarge  of  the  learned  judge  who  presided  is  a  lucid  and 
able  exposition  of  the  law  as  applicable  to  the  questions  raised 
by  the  facts;  but  because  of  the  court's  error  in  overruling  the 
motion  for  a  new  trial,  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Beversed  and  remanded. 

Opinion  delivered  June  5,  1886. 
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[No.  3746.] 
Irvin  Murray  v.  The  State. 


1.  Practice.— Special  Venire,  which  shows  the  style  and  number  of  the 

ccuse,  and  which,  though  in  its  preliminary  recitals  it  omitted  the  name 
of  the  court  or  county  in  which  the  case  was  pending;,  distinctly  stated  in 
the  mandatory  part  that  the  persons  named  were  to  be  summoned  "  to 
be  and  appear  before  the  honorable  district  court  of  Williamson  county, 
Texas,  at  the  court  house  thereof,  in  Georgetown,  on  the  nineteenth 
day  of  January,  A.  D.  1886,  then  and  there  to  serve  as  special  Jurors,  as 
aforesaid,  in  the  above  stated  cause, ^^  etc.,  is  not  obnoxious  to  the  objec- 
tion that  the  writ  does  not  show  in  what  case  the  same  was  issued,  nor 
in  what  cause  the  said  proceedings  were  pending. 

2.  Same. — It  was  not  error  to  permit  the  sheriff  to  amend  his  return  upon 

the  special  venire  facias. 

8.  Same. — Article  617  of  the  Code  of  Criminal  Procedure  requires  no  more 
than  that  the  names  of  all  the  jurors  summoned  under  the  special  venire 
shall  be  served  upon  the  defendant  more  than  one  day  before  the  case  is 
called  for  trial.  The  provisions  of  the  said  article  are  not  subverted  by 
the  mere  fact  that  the  certified  copy  served  on  the  defendant  contained 
other  names,  which  were  erased. 

4.  Same— Interpretation  of  the  Codes.— It  is  an  established  rule  of 
statutory  construction  that,  **  When  the  particular  provision  of  a  statute 
relates  to  some  immaterial  matter,  where  compliance  is  a  matter  of  con- 
venience rather  than  substance,  or  where  the  directions  of  a  statute  are 
given  with  a  view  to  the  proper,  orderly,  and  prompt  conductofbu  hinefB 
merely,  the  provision  may  generally  be  regarded  as  directory.^'  With 
respect  to  this  doctrine  this  court  has  established  the  rule  that,  "  When 
ever  there  is  reason  to  apprehend  that  injury  may  have  resulted  to  the 
defendant,  especially  in  a  case  of  felony,  from  a  failure  to  observe  direo^ 
tions  given  the  court  by  the  Legislature,  the  judgment  should  be  re- 
versed." Held,  that  Articles  618,  619.  620,  and  621  of  the  Code  of  Crimi- 
nal Procedure,  relating  to  the  organization  of  the  trial  jury  in  a  case  of 
capital  felony,  are  directory  only,  and  the  failure  of  the  trial  court  to 
conform  to  them  is  not  reversible  error,  unless  injury  to  the  defendant  be 
shown.  Note  the  opinion  for  a  case  in  which  no  injury  is  shown  to  have 
resulted  from  a  disregard  of  said  articles. 

6.  Same— New  Trial.— Continuance  was  applied  for  to  secure  the  at- 
tendance of  four  witnesses.  It  is  shown  that  two  of  them  appeared  in 
court  before  the  conclusion  of  the  testimony,  but  were  not  placed  upon 
the  stand  by  the  defendant.  The  testimony  of  the  remaining  two,  con- 
sidered in  connection  with  the  evidence  adduced  upon  the  trial,  does  not 
appear  to  have  been  of  a  character  material  to  the  defense.  Held,  that 
the  refusal  of  the  continuance  was  not  cause  for  new  trial. 

6.  Murder— Fact  Case. — See  the  statement  of  the  case  for  evidence  held 
sufficient  to  support  a  capital  conviction  for  murder. 
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Appeal  from  the  District  Court  of  Williamson.  Tried  below 
before  the  Hon.  A.  8.  Walker. 

The  death  penalty  was  assessed  against  the  appellant,  by  the 
verdict  which  found  him  guilty  in  the  first  degree,  under  an 
indictment  which  charged  him  with  the  murder  of  MoUie  Mur- 
ray, in  Williamson  county,  Texas,  on  the  eighteenth  day  of  De- 
cember, 1885.  The  murdered  woman  was  the  wife  of  the  ap- 
pellant. 

Grandison  Sansom  was  the  first  witness  for  the  State.  He- 
testified  that  he  was  the  son  of  the  deceased,  MoUie  Murray,  and 
the  step-son  of  the  defendant.  He  was  eleven  years  old.  The 
witness  was  sick  on  the  afternoon  of  December  18,  1885,  and 
went  to  bed  just  before  sun  down,  in  the  house,  in  the  town  of 
Taylor,  in  Williamson  county,  in  which  his  mother,  the  deceased, 
and  her  husband,  the  defendant,  then  lived.  Soon  after  supper 
was  eaten  by  the  ?n mates  of  the  house,  which  was  soon  after 
dark,  the  defendant  left  the  house  to  go  to  town.  At  that  time 
a  lamp  was  burning  on  a  table  standing  in  the  room  occupied  by 
the  witness.  When  the  deceased  finished  clearing  off  the  table, 
she  arranged  to  take  a  bath  in  the  shed  room,  which  was  used 
as  a  kitchen.  That  room  adjoined  witness's  room  on  the  north, 
the  two  being  separated  by  a  plank  partition,  and  connected  by 
a  door.  At  this  point  the  State  introduced  in  evidence  a  diagram 
of  the  house,  which  is  as  follows.     [See  page  468  for  diagram.] 

The  witness  lay  on  his  bed,  in  the  south  east  corner  of  a  large 
room,  as  shown  by  the  diagram,  and  could  not  see  his  mother 
from  that  point,  while  she  was  bathing  in  the  kitchen.  After 
some  time,  and  while  the  deceased  was  still  bathing,  the  defend- 
ant came  back,  passed  through  the  witness's  room  into  the 
kitchen,  and  beyond  the  view  of  the  witness.  Witness  presently 
heard  the  defendant  say  to  the  deceased  :  "You  have  been  un- 
true to  me;  who  is  it  you  are  keeping  in  Round  Rock  and  George- 
town?" The  defendant,  a  moment  later,  said  to  deceased:  *•  Get 
out  of  that  bath  and  sit  down  in  that  chair.  I  am  going  to  kill 
you!"  Deceased  replied:  **I  will  mind  you,"  and  a  moment 
later:  •*  Don't  kill  me."  This  appeal  was  followed  by  two  blows, 
struck,  the  witness  thought,  with  a  pistol.  The  sound  of  the 
blows  was  followed  by  a  louder  noise.  When  the  defendant  and 
the  deceased  commenced  talking  in  the  kitchen,  the  witness 
covered  his  head  with  the  bed  clothes,  and  could  not  see  in  tho 
kitchen.    After  the  noises  described  some  one  (the  defendant,  :«., 
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witness  believed),  came  into  his  room,  from  the  kitchen,  and  ex- 
tinguished the  light  that  was  still  burning.  The  witness  did  not 
uncover  his  head.  When  the  light  was  blown  out  the  person 
went  back  into  the  kitchen,  and  the  witness  heard  the  opening 
and  closing  of  the  back  door  leading  out  from  the  kitchen. 
Some  time  after  this  the  defendant  returned  to  the  house  with  the 
preacher,  the  Reverend  J.  C.  Williams.  Witness  had  not  yet  re- 
covered from  his  fright,  and  had  not  uncovered  his  head.  Dur- 
ing the  time  intervening  between  the  closing  of  the  kitchen 
door  and  the  arrival  of  the  defendant  and  the  preacher,  the  wit- 
ness heard  a  noise  in  the  kitchen  which  sounded  like  the  moving 
of  feet  over  the  floor.  Witness  did  not  move  from  his  bed,  and 
did  not  know  what  had  happened  to  his  mother  until  the  preacher 
and  defendant  reached  the  house.  Witness  could  not  tell  how 
long  after  the  light  in  his  room  was  blown  out  it  was  until  the 
defendant  came  back  to  the  house  with  the  preacher,  but  no  one 
came  into  the  house  during  the  interval.  Witness  was  awake 
through  out  that  interval,  and  heard  no  other  noise  in  the  house 
than  the  raking  of  feet  over  the  kitchen  floor.  After  the  arrival 
of  the  defendant  and  the  preacher,  when  the  lamp  was  lighted, 
witness  saw  his  mother  lying  in  the  kitchen  where  she  had  been 
bathing.  She  was  unable  to  talk,  and  died  about  ten  o'clock  on 
the  next  morning.  Witness  told  Mrs.  Fopter,  on  the  night  of  the 
killing,  that  he  did  not  see  the  defendant  on  that  night,  and  that 
he  did  not  know  who  assaulted  his  mother.  He  was  afraid  to 
tell  Mrs.  Foster  anything  else  at  that  time.  But  when,  on  the 
same  night,  he  was  taken  to  Mrs.  Burke's  house,  he  told  Mrs. 
Burke  and  Melinda  Bishop  the  facts  to  which  he  has  testified  on 
this  stand,  and  that  the  defendant  assaulted  his  mother.  De- 
fendant had  a  razor  in  the  house  at  the  time,  and  likewise  owned 
an  ax,  which  was  kept  on  the  place  except  when  borrowed  by 
neighbors. 

Reverend  J.  C.  Williams  testified,  foi*  the  State,  that  he 
preached  in  the  town  of  Taylor,  in  Williamson  county,  on  the 
night  of  Friday,  December  18,  1S85.  Witness  had  but  recently 
been  called  to  the  pastorate  of  the  Happy  Hollow  colored  Baptist 
church,  located  in  the  said  town  of  Taylor.  He  was  a  stranger 
in  that  town,  and  had  been  assigned  lodgings  at  the  house  of  the 
defendant,  who  was  a  deacon  of  the  Happy  Hollow  church. 
Witness  began  services  on  the  night  in  question  at  the  usual 
hour.  The  defendant  did  not  reach  the  church  until  about 
twenty  minutes  before  the  conclusion  of  the  services,  which  was 
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after  nine  o'clock.  Witness,  defendant,  Jim  Womack,  and  per- 
haps others,  left  church  together,  going  in  the  direction  of  the 
defendant's  house,  which  stood  near  a  quarter  of  a  mile  from  the 
church.  Before  reaching  defendant's  house,  witness  and  defend- 
ant separated  from  the  other  parties.  They  reached  the  defend- 
ant's house  not  exceeding  thirty  minutes  after  the  defendant 
entered  the  church.  Witness  and  defendant  stepped  on  the 
front,  or  south  gallery,  together.  Witness  stopped  on  the  gallery, 
and  defendant  went  into  the  large  room  where  the  boy  Qrandi- 
son  Sansom  was  sleeping,  and  lit  a  lamp.  Witness  heard  de- 
fendant ask  the  boy  how  the  back  door  came  open.  Defendant 
then  returned  to  the  witness  with  the  lamp,  and  showed  the  wit- 
ness into  the  room  he  was  to  occupy,  which  was  the  south  east 
room  of  the  house,  the  door  of  which  opened  on  the  gallery. 
Defendant  placed  the  lamp  on  a  chair,  and  witness  sat  down  on 
the  side  of  the  bed.  Defendant  then  went  back  to  the  main 
room,  occupied  by  the  boy,  and  lit  another  lamp.  Shortly  after- 
wards the  witness  heard  the  defendant  in  that  room  "snufHing," 
or  weeping.  Witness  could  not  say  that  defendant  had,  or  had 
not,  been  into  the  kitchen  up  to  that  time.  He  may  have  gone 
into  the  kitchen  from  witness's  room,  and  it  was  even  possible 
that  the  ''snuflBiing"  may  have  issued  from  the  kitchen.  Wit- 
ness could  not  see  into  the  main  room,  or  kitchen,  from  his  room. 
Defendant  then  came  to  the  gallery,  still  '*  snuffling,''  and  went 
back  into  the  big  room,  and  perhaps  into  the  kitchen.  He  pres- 
ently returned  to  the  gallery,  and  witness  asked  him  what  was 
the  matter  with  him.  Defendant  replied:  *'  My  God  !  just  look; 
some  body  has  murdered  my  wife  !  " 

The  witness  went  into  the  kitchen  and  found  Mollie  Murray 
lying  on  the  floor,  just  east  of  the  door  which  connected  the 
kitchen  and  the  big  room.'  She  lay  near  a  tub  of  water,  and  was 
partially  dressed.  A  chair  stood  near  the  tub,  and  a.  bloody  ax 
lay  near  the  prostrate  body.  The  body  was  very  bloody.  Wit- 
ness discovered  at  once  that  the  woman  was  not  dead,  and 
directed  the  defendant  to  summon  help  immediately  and  to  dis- 
patch for  a  doctor.  Defendant  then  called  from  the  door,  and 
Jim  Womack  and  William  Piper  came  to  the  house.  One  of 
those  parties  found  a  bloody  razor  on  the  kitchen  floor,  and  of- 
fered it  to  the  witness,  requesting  him  to  take  charge  of  and 
keep  it,  which,  however,  the  witness  declined  to  do.  The  razor 
was  then  placed  on  a  sewing  machine  which  stood  near  by.  and 
the  defendant  took  it  with  the  remark:    ''That  is  the  razor  with 
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which  my  wife  was  killed.  I  will  take  it  and  take  care  of  it/' 
Witness  never  saw  the  razor  afterwards.  A  crowd,  including 
the  doctor,  soon  arrived,  and  witness  left  the  defendant's  premi- 
ses, and  saw  no  more.  Mollie  Murray's  throat  was  cut,  and  she 
was  struck  over  the  head  two  or  three  times,  as  shown  by  the 
wounds. 

Ed  Sansom  testified,  for  the  State,  that  the  defendant  was  a 
barber  by  trade,  and  at  times  worked  in  the  witness's  shop.  De- 
fendant owned  razors  which  he  kept  at  his  house. 

William  Piper  testified,  for  the  State,  that  he  was  called  to  the 
defendant's  house  on  the  night  of  December  18, 1885.  On  his  ar- 
rival he  found  the  Reverend  J.  C.  Williams,  the  defendant,  and 
Jim  Womack  present.  Deceased  lay  on  the  floor  of  the  kitchen 
just  east  of  the  big  room  door.  Witness  saw  two  smooth,  clean 
razor  or  knife  cuts  on  the  side  of  her  throat,  and  other  wounds 
on  her  head.  A  bloody  ax  lay  on  the  floor,  a  foot  or  two  distant 
from  the  woman's  side.  Witness  found  a  bloody  razor  on  the 
floor  near  the  body,  which  he  put  on  the  sewing  machine,  tell- 
ing defendant  to  take  care  of  it.  Witness  did  not  know  who 
owned  the  ax  or  razor. 

Doctor  C.  Salms  testified,  for  the  State,  that  about  ten  or  be- 
tween ten  and  eleven  o'clock,  on  the  night  of  December  18,  1885, 
he  was  called  to  see  the  deceased.  He  found  her  lying  on  the 
floor  in  the  kitchen,  the  defendant  kneeling  by  her,  expressing 
grief.  Witness  found  two  shallow  cuts  on  her  throat,  and  three 
wounds  on  her  head,  two  of  which  fractured  the  skull.  One  of 
the  two  blows  which  fractured  the  skull  drove  fragments  of  bone 
into  the  brain.  Th^  deceased  died  about  noon  on  the  next  day, 
from  the  effects  of  the  blows  on  her  head.  These  wounds  were 
inflicted  with  a  blunt  instrument  of  some  kind. 

Matilda  Bishop  testified,  for  the  State,  that  in  August,  1885, 
she  was  at  the  house  of  the  defendant,  when  he  told  her  that  he 
was  going  to  whip  his  wife,  the  deceased.  Witness  told  the  de- 
ceased, who  there  upon  fled  to  witness's  house.  Defendant  locked 
up  his  house  and  followed  deceased  to  witness's  house.  Witness, 
who  was  still  in  defendant's  house  when  he  locked  the  door, 
managed  finally  to  escape  through  a  window,  when  she  ran 
home.  Not  finding  the  defendant  and  the  deceased  at  her  house, 
she  went  back  to  the  defendant's  house,  and  found  them.  De- 
fendant had  a  rope  tied  around  the  deceased's  neck,  and  was 
whipping  her.  He  whipped  her  until  the  blood  ran  to  the  floor 
from  her  body.    Defendant  then  produced  a  pistol  and  threat- 
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ened  to  kill  his  wife.  Witness  and.  deceased  bef^ged  him  to  de- 
sist, which  he  finally  did,  with  the  remark  that  if  his  wife  told 
any  one  about  the  beating,  he  would  certainly  kill  her.  On  an- 
other occasion,  during  a  visit  of  the  witness  to  the  house  of  the 
defendant,  he  came  home  and  went  to  the  water  bucket  to  get  a 
drink  of  water.  Finding  no  water  in  the  bucket,  he  became  en- 
raged, seized  a  hatchet  and  bursted  the  bucket  to  staves,  and 
remarked  to  his  wife  that  he  would  like  to  burst  her  head  in  the 
same  way.  On  each  of  the  occasions  mentioned  Grandison  San- 
som  was  present. 

John  T.  Olive,  sheriff  of  Williamson  county,  Texas,  testified, 
for  the  state,  that  in  December,  1885,  a  few  days  before  the 
death  of  the  deceased,  witness  served  on  defendant  a  petition 
for  divorce  sent  from  Robertson  county,  Texas,  together  with 
citation  in  the  case.  Witness  asked  defendant:  '*Are  you  mar- 
ried to  that  woman  in  Robertson  county?"  Defendant  replied: 
**  Yes,  that's  what  the  woman  says."  Witness  then  asked  him: 
**Are  you  also  married  to  the  woman  here?" — meaning  deceased. 
After  some  hesitation  he  replied:  *' Yes,  they  say  so." 

John  Smoot  testified,  for  the  State,  that  he  attended  services 
at  the  Happy  Hollow  colored  Baptist  church  in  Taylor,  on  the 
night  of  December  18,  1885.  Defendant  came  into  the  church 
after  nine  o'clock,  and  near  the  conclusion  of  the  service.  He 
was  "blowing"  or  breathing  rapidly,  and  some  one  near  wit- 
ness remarked  that  the  defendant  had  been  running.  Defend- 
ant, after  a  few  minutes,  moved  from  the  back  seat  farther  up 
the  aisle,  and  finally  went  to  the  *'amen  corner." 

Jim  Womack  testified,  for  the  State,  that  he  went  to  the  de- 
fondant's  house  about  one  o'clock  on  the  eighteenth  day  of  De- 
cember, 1885,  and  found  the  defendant  shaving.  Witness  asked 
defendant  to  let  him  shave  too.  Defendant  agreed,  but,  as  wit- 
ness then  caught  sight  of  defendant's  wife  weeping,  he  con- 
cluded to  go  on  down  town.  Witness  went  by  defendant's 
house  that  night  at  about  seven  o'clock  to  get  defendant  to  go 
to  church  with  him.  Defendant  replied  that  he  had  an  appoint- 
ment with  another  person'  to  go  to  church,  and  could  not  go  with 
witness.  Witness  and  defendant  went  to  town  together  and  sep- 
arated, witness  going  on  to  church.  Defendant  came  into  the 
church  after  nine  o'clock  very  hurriedly,  and  alone.  He  first  took 
a  back  seat,  but  soon  moved  up  the  aisle  to  a  seat  near  witness, 
whence  he  presently  went  to  a  seat  in  the  "amen  corner."  Wit- 
ness bad  never  before  seen  the  defendant  act  so.    The  witness 
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went  part  of  the  way  home  with  the  defendant,  and  the  preacher. 
Witness  was  afterwards  called  to  the  defendant's  house,  where 
he  found  the  deceased  lying  on  the  floor,  wounded  in  the  man- 
ner described  by  previous  witnesses.  A  bloody  ax,  and  another 
heavy  instrument  lay  on  the  kitchen  floor* 

Jane  Carrington  testified,  for  the  State,  that  in  December,  1885, 
she  lived  immediately  across  the  alley  from  defendant's  house, 
about  fifty  feet  distant.  Witness  was  at  home  through  out  the 
night  of  the  eighteenth  of  that  month.  She  neither  heard  nor 
saw  any  one  go  to  or  leave  the  defendant's  house  on  that  night, 
nor  did  she  hear  any  noise  or  disturbance  in  his  house. 

Lucy  Mitchell  testified,  for  the  State,  that  she  was  at  the  de- 
fendant's house  on  the  night  that  deceased  was  wounded.  She 
saw  the  defendant  take  a  razor  from  a  sewing  machine,  and 
heard  him  say:  ''This  is  the  razor  with  which  my  wife  was 
killed." 

N.  Moreland  testified,  for  the  State,  that  he  saw  the  defendant 
when  he  came  into  church,  after  nine  o'clock  on  the  night  of 
December  18,  1885.  Defendant  entered  the  church  rapidly  and 
sat  down  near  the  door,  and  wiped  his  face  and  hands  on  his 
handkerchief.  He  then  moved  to  a  seat  in  the  ''amen  corner," 
and  again  wiped  his  face  and  hands. 

The  testimony  of  George  Hardy,  for  the  State,  was  in  sub- 
stance the  same  as  that  of  the  witness  Moreland.  No  evidence 
was  introduced  by  the  defense. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion.* 

John  W.  Parker  and  Fisher  &  Toivnes  filed  an  able  and  ex- 
haustive brief  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  A  motion  was  made  to  quash  the 
special  venire  summoned  to  try  the  case, — first,  because  said  writ 
does  not  show  in  what  case  the  same  was  issued,  nor  in  what 
cause  the  said  proceedings  were  pending;  and,  second,  because 
the  return  of  the  officer  upon  the  said  writ  is  insufficient,  in  that 
it  does  not  show  the  diligence  used  by  said  officer  in  his  efforts  to 
find  the  jurors  not  served. 

The  first  objection  is  not  borne  out  by  the  record,  because  the 
writ  of  special  venire  which  was  issued  in  the  case  shows  the 
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Style  and  number  of  the  case,  and,  whilst  it  may  be  true  that  in 
the  preliminary  recitals  the  name  of  the  court  or  county  in  which 
the  case  is  pending  is  omitted,  it  is  distinctly  stated  in  the  man- 
datory part  of  the  writ  that  the  persons  named  are  to  be  sum- 
moned '*to  be  and  appear  before  the  honorable  district  court  of 
Williamson  county,  Texas,  at  the  court  house  thereof,  in  George- 
town, on  the  nineteenth  day  of  January,  A.  D.  1886,  then  and 
there  to  serve  as  special  jurors,  as  aforesaid,  in  the  above  stated 
case,"  etc.  This  is  in  substantial  compliance  with  the  provisions 
and  requirements  of  our  statutes  in  regard  to  such  writs.  (Code 
Crim.  Proc,  Arts.  605  and  608.) 

With  regard  to  the  second  objection  urged  in  the  motion  to 
quash  said  writ,  it  is  shown  by  the  sheriff's  return  that  seven 
names  of  the  persons  whom  he  was  required  to  summon  had  been 
stricken  from  the  list  by  him;  but  he  failed  to  state  in  his  return 
why  this  was  done,  and  if  because  they  had  not  been  summoned, 
then  the  return  was  defective  in  failing  to  state  the  diligence  that 
had  been  used  to  summon  them,  and  the  cause  of  the  failure  to 
summon  them  as  is  required  by  law.  (Code  Crim.  Proc,  Art. 
614.) 

This  motion  to  quash  the  special  venire  was  overruled,  and 
upon  motion'  of  the  district  attorney,  the  sheriff,  over  objections 
of  the  defendant,  was  permitted  to  amend  his  return  upon  said 
writ  in  reference  to  the  particular  indicated;  and  the  defendant 
reserved  an  exception  to  the  ruling  of  the  court  allowing  said 
amendment. 

There  was  no  error  in  this  action  of  the  court,  the  return  of 
the  sheriff  being  amendable,  and  no  possible  prejudice  to  the 
defendant  being  shown.  (Washington  v.  The  State,  8  Texas  Ct. 
App.,  377;  Sterling  v.  The  State,  16  Texas  Ct.  App  ,  249.) 

After  the  amendment  of  the  return  of  the  sheriff,  the  appellant 
moved  the  court  that  he  have  one  da3''s  service  of  the  copy  of 
said  special  venire  as  amended,  before  he  should  be  compelled  to 
go  to  trial.  He  had  already  been  served  with  a  copy  of  the  spe- 
cial venire  more  than  one  day  before  he  made  his  aforesaid 
motion  to  quash  the  same,  but  he  contended  that  the  certified 
copy  furnished  him  was  not,  in  fact,  a  true  copy  of  the  names 
summoned  as  shown  in  the  amendment  made  by  the  sheriff. 

This  objection  was  not  well  taken.  The  certified  copy  served 
on  the  appellant,  it  is  true,  did  contain  the  names  of  the  seven 
jurors  who  had  not  been  summoned,  but  their  names  were  oblit* 
erated  by  having  a  pencil  mark  drawn  through  them.    The 
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Dames  of  all  the  persons  summoned  under  the  special  venire 
were  served  upon  the  defendant  more  than  one  day  before  the 
case  was  called  for  trial,  and  that  is  all  that  the  statute  requires. 
(Code  Crim.  Proc,  Art.  617.) 

It  is  insisted  that  the  court  committed  a  radical  error  in  failing 
to  comply  with  the  requirements  of  the  statute  as  to  the  mode 
and  manner  of  selecting  and  organizing  the  jury  from  and  out 
of  the  special  venire  as  summoned;  that  the  court,  in-proceeding 
to  impanel  the  jury,  did  not  have  the  names  of  those  sum- 
moned as  jurors  called  at  the  court  house  door,  and  require  such 
as  were  present  to  be  seated  in  the  jury  box,  nor  did  the  court 
afford  the  defendant  an  opportunity  to  apply  for  attachments  for 
those  not  present.  (Code  Crim.  Proc,  Art.  618.)  Nor  did  the 
court  call  up  and  swear  or  have  sworn  all  those  present,  and  test 
their  qualifications,  or  hear  their  excuses,  or  afford  appellant 
any  opportunity  of  knowing  who  were  present  in  obedience  to 
the  special  venire  facias  (Code  Crim.  Proc,  Arts.  619,  620,  621); 
but,  on  the  contrary,  the  mode  adopted  for  the  organization  of 
the  jury  was  that  prescribed  by  Article  640  of  the  Code  of  Crim- 
inal Procedure,  without  complying  with  any  of  the  requirements 
of  the  statute  as  provided  in  the  Articles  above  named. 

The  name  of  each  individual  juror  was  called  in  the  order  that 
it  appeared  on  the  list,  and  he  was  separately  tested  as  to  his 
qualifications  by  the  court,  the  district  attorney,  and  the  appel- 
lant, and  this  method  was  pursued,  over  the  objections  of  appel- 
lant, until  the  panel  of  the  jury  was  completed.  Appellant's 
objection  is  that  the  mode  of  impaneling  the  jury  as  pursued  by 
the  court  was  in  direct  contravention  of  the  provision  of  the 
statute,  and  deprived  this  appellant  of  certain  important  rights 
accorded  him  by  law.  He  insisted  that  the  purpose  and  intent 
of  Articles  618,  619,  620,  and  621,  of  the  Code  of  Criminal  Proce- 
dure, was  that  all  those  summoned  on  the  special  venire  should 
be  sworn  in  a  bo^y,  and  all  excuses  heard  and  determined,  and 
their  qualifications  ascertained,  and  absentees  noted,  so  that  the 
defendant  in  a  capital  case  will  only  have  a  panel  of  qualified 
jurors,  without  legal  excuse,  in  actual  attendance,  upon  whom 
to  expend  his  challenges  and  from  whom  to  select  his  jury;  that 
the  mode  adopted  by  the  court  of  organizing  the  jury  deprived 
him  of  those  important  rights  and  necessary  privileges,  and  he 
was  compelled  to  pass  upon  each  juror  tendered  him  without 
possibly  knowing  who  of  those  remaining  upon  the  list  was  dis- 
qualified, had  excuses,  or  were  absent. 
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It  is  provided  by  statute  that,  **  when  any  capital  case  is  called 
for  trial,  and  the  parties  have  announced  ready  for  trial,  the 
names  of  those  summoned  as  jurors  in  the  case,  shall  be  called 
at  the  court  house  door,  and  such  as  are  present  shall  be  seated 
in  the  jury  box,  and  such  as  are  not  present  may  be  fined  by  the 
court  a  sum  not  exceeding  fifty  dollars,  and,  at  the  request  of 
either  party,  an  attachment  may  issue  for  any  person  summoned 
who  is  not  present,  to  have  him  brought  before  the  court."  (Art. 
618,  Code  Crim.  Proc.) 

Article  619:  '•  When  those  who  are  present  are  seated  in  the 
jury  box,  the  court  shall  cause  to  be  administered  to  them  the 
following  oath:  "You,  and  each  of  you,  solemnly  swear  that 
you  will  make  true  answers  to  such  questions  as  may  be  pro- 
pounded to  you  by  the  court,  or  under  its  directions,  touching 
your  service  and  qualification  as  a  juror,  so  help  you  Gk>d." 

Article  620:  **The  court  shall  now  hear  and  determine  the 
excuses  offered  by  persons  summoned,  for  not  serving  as  jurors, 
if  any  there  be,  and  if  an  excuse  offered  be  considered  by  the 
court  suflBcient,  the  court  shall  discharge  the  person  offering  it 
from  service/' 

Article  621:  *'  A  person  summoned  upon  a  special  venire  may 
be  excused  from  attendance  by  the  court  at  any  time  before  he 
is  impaneled,  by  consent  of  both  parties." 

These  are  the  preliminary  steps  provided  by  the  law  for  the 
preparation  of  the  special  venire,  so  that  a  jury  may  be 
selected  there  from.  And  there  is  no  doubt  but  that  they 
should  be  followed,  and  that  it  would  be  better  in  practice,  in 
this,  as  in  all  cases  where  the  mode  of  procedure  has  been  pre- 
scribed for  the  State,  to  follow  the  rules  as  adopted  for  tlie  gov- 
ernment and  conduct  of  the  trial  of  her  citizens.  It  is  to  be  pre- 
sumed that  such  rules  have  been  adopted  for  some  wise  purpose. 

In  this  instance  the  learned  judge  has  seen  fit  to  ignore  the 
rules  thus  prescribed,  though  his  attention  wa,s  attempted  to  be 
called  to  them  by  the  objections  of  counsel  for  defendant,  and 
his  action  was  promptly  excepted  to  at  the  time,  as  shown  by  de- 
fendant's bill  of  exceptions  in  the  record.  That  his  action  is  in 
contravention  of  the  statute  can  not  be  denied.  If  it  is  erro- 
neous, then  the  judgment  must  necessarily  be  reversed.  His 
action  is  inevitably  erroneous  if  the  statutes  quoted  are  manda- 
tory. If  not,  then  the  action,  whilst  it  establishes  a  patent  irreg- 
ularity, is  not  a  reversible  matter.  Are  the  statutes  mandatory 
or  directory? 
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**In  respect  to  statutes,"  says  Mr.  Cooley,  *Mt  has  long  been 
settled  that  particular  provisions  may  be  regarded  as  directory 
merely;  by  which  is  meant  that  they  are  to  be  considered  as  giv- 
ing directions  which  ought  to  be  followed,  but  not  as  so  limiting 
the  power  in  respect  to  which  the  directions  are  given  that  it  can 
not  effectually  be  exercised  without  observing  them."  Again, 
the  same  learned  author  says:  ''Those  directions  which  are  not 
of  the  essence  of  the  thing  to  be  done,  but  which  are  given  with 
a  view  merely  to  the  proper,  orderly,  and  prompt  conduct  of  the 
business,  and  by  failure  to  obey  which  the  rights  of  those  inter- 
ested will  not  be  prejudiced,  are  not  commonly  to  be  regarded  as 
mandatory;  and  if  the  act  is  performed,  but  not  in  the  time,  or  in 
the  precise  mode  indicated,  it  may  still  be  sufficient,  if  that 
which  is  done  accomplishes  the  substantial  purpose  of  the  stat- 
ute."   (Cooley 's  Const.  Lim,  4  ed.,  pp.  89  and  93.) 

In  the  well  considered  case  of  Hurford  v.  The  City  of  Omaha, 
the  court,  amongst  others,  lays  down  the  following  rule  as  a  safe 
guide  in  the  interpretation  of  statutes  relating  to  the  question  un- 
der consideration,  namely:  **  That  when  th^ particular  provision 
of  the  statute  relates  to  some  immaterial  matter,  where  compli- 
ance is  a  matter  of  convenience  rather  than  substance,  or  where 
the  directions  of  the  statute  are  given  with  a  view  to  the  proper, 
orderly,  and  prompt  conduct  of  business  merely,  the  provision 
niay  generally  be  regarded  as  directory."     (4  Neb.,  336.) 

This  court,  in  the  case  of  Wilkins  v.  The  State,  without  at- 
tempting to  lay  down  definite  rules  for  determining  whether  a 
statute  is  mandatory  or  directory,  adopted  as  a  safe  and  sound 
conclusion  the  remarks  of  Judge  Moore  in  the  case  of  Campbell 
V.  The  State,  42  Texas,  691,  to  the  effect  that,  "when  ever  there 
is  reason  to  apprehend  that  injury  may  have  resulted  to  the 
defendant,  especially  in  a  case  of  felony,  from  a  failure  to  observe 
directions  given  the  court  by  the  Legislature,  we  think,  unques- 
tionably, the  judgment  should  be  reversed."  (15  Texas  Ct.  App., 
420.) 

In  the  case  we  have  under  consideration,  the  statutes  quoted 
above  relate  entirely  to  matters  of  procedure,  and  are  directory, 
and  if  it  were  possible  that  an  injury  could  result  from  a  non- 
observance  of  such  rules,  then  no  such  injury  is  shown  in  this 
record,  because  the  jury,  as  impaneled  to  try  the  case,  was 
selected  from  the  original  special  venire,  which  was  not  ex- 
hausted in  the  selection,  and  the  selection  was  made  in  conform- 
ity with  Article  640,  Code  of  Criminal  Procedure  (Charles  v.  The 
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State,  13  Texas  Ct.  App.,  658),  which  is  the  mode  prescribed  for 
the  final  selection  of  the  jury  which  is  to  try  the  case. 

Another  error  assigned  is  that  the  court  overruled  defendant's 
application  for  continuance.  Four  witnesses  were  named  in  the 
application.  Two  of  them  appeared  in  court  before  the  testi- 
mony was  closed,  and  they  were  not  called  by  defendant  to 
testify.  As  to  the  other  two,  even  if  it  be  conceded  that  proper 
diligence  to  secure  their  attendance  is  shown,  then  their  proposed 
testimony,  viewed  in  the  light  of  the  other  testimony  in  the  case, 
does  not  appear  to  be  material,  and  consequently  no  error  is 
made  manifest  in  the  action  of  the  court. 

No  complaint  is  made  of  the  charge  of  the  court  to  the  jury. 
It  presented  the  law  plainly,  fully,  and  fairly.  As  to  the  evi- 
dence, no  unprejudiced  mind  can  say  that  it  does  not  amply 
support  the  verdict  and  judgment,  which  condemns  this  de- 
fendant to  death  for  the  cruel  and  inhuman  murder  of  his  own 
wife.  There  is  no  reversible  error  in  the  record,  and  the  judg- 
ment is,  therefore,  in  all  things  affirmed. 

Affirmed, 

Opinion  delivered  June  5,  1886. 


[No.  4016.] 
Caroline  Harris  v.  The  State. 

Embezzlement— Evidence.— The  indictment  alle^ced  separately  the  valae 
of  the  several  articles  embezzled,  which  said  valaes  aggregated  about  fifty 
dollars.  Upon  the  question  of  values,  a  witness  for  the  State  testified 
that  they  were  "about  as  alleged^'  (in  the  indictment),  amounting  to 
more  than  twenty  dollars.  It  is  urged  that  such  mode  of  proving  value 
is  not  permissible,  because  reference  must  be  had  to  the  indictment  in 
order  to  make  it  certain,  and  the  indictment  was  not  read  in  evidence. 
Held,  that  the  objection  is  without  merit.  The  indictment  having  been 
read  to  the  jury,  as  a  pleading  in  the  case,  became  a  record  in  t^e  case,  of 
which  the  court  was  authorized  to  take  judicial  notice,  and  which  suiBoed 
to  inf«>rm  the  jury  that  the  alleged  aggregate  value  of  the  goods  em- 
bezzled exceeded  twenty  dollars,  and  to  admit  evidence  that  the  articles 
were  of  the  value  charged,  and  amounted  in  the  aggregate  to  a  sum  ex- 
ceeding twenty  dollars. 
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Appeal  from  the  Criminal  District  Court  of  Galveston.  Tried 
below  before  the  Hon.  Gustavo  Cook. 

The  conviction  in  this  case  was  for  the  embezzlement  of  sundry 
articles  of  wearing  apparel,  the  property  of  George  T.  Morris, 
aggregating  in  value  a  sum  in  excess  of  twenty  dollars,  in  Gal- 
veston county,  Texas,  on  the  fifteenth  day  of  September,  1884. 
A  term  of  two  years  in  the  penitentiary  was  the  penalty  assessed 
by  the  jury. 

George  T.  Morris  was  the  first  witness  for  the  State.  He  tes- 
tified that  he  recognized  the  articles  of  clothing  in  court  as  his 
property.  The  defendant,  at  the  time  of  the  alleged  embezzle- 
ment, was  in  the  employ  of  the  witness  as  wash  woman,  and 
came  into  possession  of  the  clothing  as  such.  Witness  had  no 
personal  knowledge  of  any  other  fact  connected  with  this  case. 
The  witness  testified  to  the  value  of  the  articles. 

Mrs.  George  T.  Morris,  the  wife  of  the  first  witness,  testified, 
for  the  State,  ihat  she  employed  the  defendant  to  do  her  family 
washing  in  September,  1884:.  Defendant  gave  her  name  as  Sa- 
bine Johnson,  and  siaid  that  she  lived  on  Broadway,  near  the 
colored  church,  between  Twentieth  and  Twenty -first  streets,  in 
the  city  of  Galveston,  Texas.  She  obtained  the  articles  of  cloth- 
ing named  in  the  indictment,  for  the  purpose  of  washing  them, 
and  was  to  return  them  on  a  subsequent  specified  day.  The 
separate  values  of  the  articles  were  about  as  alleged  in  the 
indictment,  and  in  the  aggregate  their  value  exceeded  twenty 
dollars.  It  was  the  recollection  of  the  witness  that,  when  she 
gave  the  clothes  out,  she  kept  a  list  of  them,  and  penciled  down 
the  name  given  by  the  defendant.  Defendant  took  the  clothes 
away,  and  witness  did  not  see  her  again  until  June  1,  1885, 
nearly  a  year  afterwards,  unless,  as  witness  thought,  she  once 
saw  her  on  the  streets  of  Galveston.  If  so,  the  defendant  turned 
before  meeting  thtj  witness,  and  witness  did  not  get  to  see  her 
face.  Witness  made  inquiries  for  Sabine  Johnson,  but  could 
hear  nothing  of  such  a  person.  Nearly  a  year  after  the  clothes 
were  taken  off  by  the  defendant,  witness  was  sent  for  to  go  to 
the  station  house  to  pass  upon  the  identity  of  a  person  held  for 
the  embezzlement  of  the  clothing.  In  that  person  the  witness 
identified  the  defendant  as  the  woman  who  had  got  the  clothes. 
Defendant  first  denied  knowing  the  witness,  but  when  the  detec- 
tive, witness,  and  the  defendant  were  nearing  the  house  of  the 
latter,  going  thither  to  look  for  the  clothes,  defendant  admitted 
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that  she  was  the  woman  who  got  the  witness's  clothes,  and  pro- 
posed to  pay  for  the  clothes,  if  witness  would  drop  the  matter. 
She  made  no  tender  of  payment.  Witness  identified  the  articles 
of  clothing  in  court  as  part  of  the  supply  delivered  to  the  de- 
fendant to  be  washed.  The  names  had  been  cut  off,  but  witness 
knew  them  by  their  texture,  material,  sewing,  etc.  The  articles 
in  evidence  were  found  in  the  defendant's  house. 

Cross-examined,  the  witness  testified  that  herself  and  daughter, 
and  the  defendant  and  her  grown  daughter  were  the  only  per- 
sons present  when  the  contract  for  washing  was  made  and  the 
clothes  given  out.  Witness  did  not  remember  that  the  defend- 
ant said  that  her  name  was  Caroline  Harris,  and  that  she  lived 
on  Avenue  I  on  Fortieth  street,  near  Mr.  Mitchell's.  Defendant 
obtained  the  clothing  to  wash  in  September,  1884,  and  not  in 
December,  1884.  Witness  did  tell  defendant  that  her  regu- 
lar wash  woman  had  disappointed  her  in  not  coming  for  the 
clothes,  but  she  did  not  tell  defendant  that  she  was  anxious  to 
have  the  clothes  done  up  for  Christmas.  Witness  did  not  tell 
defendant  that,  as  that  washing  was  light,  she  would  pay  de- 
fendant but  two  and  a  half  dollars  for  that,  but  would  increase 
the  pay  as  the  washing  grew  heavier.  The  witness  did  not  re- 
member that  the  defendant's  husband  and  daughter  called  on 
her  in  December,  1884,  and  that  she,  witness,  agreed  to  take  fif- 
teen dollars  for  the  clothing  taken  off  by  defendant,  and  call  it 
^'square."  Witness  bad  no  recollection  of  a  visit  to  her  by  de- 
fendant's husband  and  daughter,  prior  to  defendant's  arrest. 
They  called  on  the  witness  once  after  the  arrest  of  the  defend- 
ant, and  asked  if  witness  and  her  husband  would  accept  a  mort- 
gage on  their  house  to  secure  payment  for  the  clothes.  Witness's 
husband  was  not  then  at  home,  and  witness  told  them  she  could 
not  negotiate  before  consulting  her  husband.  When  called  to 
identify  the  defendant,  the  witness  was  taken  into  the  oflSce  of 
the  chief  of  police  at  the  police  station.  Officer  Cahill  brought 
the  defendant  into  that  room  and  said:  "Mrs.  Morris,  Caroline 
Harris;  Caroline  Harris,  Mrs.  Morris,  I  am  glad  to  see  you  get 
acquainted."  Witness  recognized  the  defendant  instantly  as  the 
woman  who,  as  Sabine  Johnson,  got  her  clothes  nearly  a  year 
before. 

Officer  James  Cahill  testified,  for  the  State,  that  he  arrested 
the  defendant.  He  found  her  at  the  police  station  engaged  in 
prosecuting  a  woman  named  Laura  Moore,  for  abusing  her. 
Witness  sent  for  Mr.  and  Mrs.  George  T.  Morris.    Defendant  de- 
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nied  knowing  Mrs.  Morris,  or  having  any  knowledge  of  the 
clothing.  The  articles  in  court  were  found  in  the  defendant's 
house.    The  State  closed. 

Lucinda,  the  defendant's  daughter,  was  the  first  witness  in 
her  behalf.  She  testified  that  on  Wednesday,  about  two  weeks 
before  Christmas  of  1884,  she  and  her  mother,  on  a  shopping 
tour,  stopped  at  the  store  of  Mr.  Womack,  at  the  corner  of  Post 
Office  and  Twenty-second  street,  in  the  city  of  Galveston. 
While  in  that  store  the  little  boy  of  Mrs.  Morris,  who  lived  oppo- 
site, came  and  told  the  defendant  that  his  mother  wanted  to  get 
the  defendant  to  do  some  washing  for  her.  Defendant  at  first 
declined  the  proflfered  work,  but  witness  prevailed  upon  her  to 
go  across  the  street  and  see  Mrs.  Morris  about  it.  Mrs.  Morris 
and  defendant  negotiated  the  contract  in  the  presence  of  witness 
'  and  Mrs.  Morris's  little  girl.  Mrs.  Morris  asked  the  defendant 
her  name,  and  defendant  told  her  truly  that  her  name  was  Car- 
oline Harris,  and  that  she  lived  out  on  Fortieth  street  and  Ave- 
nue I,  near  Mr.  Mitchell's  house.  Defendant  did  not  tell  Mrs. 
Morris  that  her  name  was  Sabine  Johnson.  Mrs.  Morris  did  not 
write  down  the  defendant's  name.  Mrs.  Morris  complained  a 
great  deal  about  her  regular  wash  woman  disappointing  her, 
and  said  that  she  wanted  the  clothes  done  up  for  Christmas. 
Defendant  priced  the  work  to  be  done  at  four  dollars.  Mrs.  Mor 
ris  said  that  she  would  only  give  two  dollars  and  a  half  for  that 
washing,  as  it  was  light,  but  would  add  another  fifty  cents  when 
the  washing  grew  heavier. 

The  articles  of  clothing  were  taken  to  the  defendant's  house 
on  that  day^  Wednesday.  They  were  washed  and  hung  out  on 
the  next  day.  On  that  night,  every  article,  save  those  in  court, 
were  stolen  from  the  line  in  defendant's  yard.  Early  on  Friday 
morning  witness's  father  went  out  to  feed  his  team.  When  he 
opened  the  door  he  called  back  and  asked  defendant  if  she  left 
any  clothes  out  over  night.  Defendant  replied  that  she  did.  Her 
husband  replied:  *'Well,  they  are  gone  now."  A  pillow  case 
was  found  on  the  fence  at  the  point  over  which  the  thief  crossed 
with  the  clothes.  Deposits  of  dirt  showed  where  the  fence  was 
scaled,  and  the  tracks  of  some  person  led  from  that  point  and 
from  the  yard  towards  Avenue  H.  The  defendant's  house  was 
situated  remote  from  the  business  part  of  the  city,  and  was 
beyond  the  beat  of  any  regular  policeman.  The  few  articles 
not  stolen  were  those  which  hung  nearest  the  house.  On  that 
same  Friday  morning,  the  morning  after  the  theft,  witness  and 
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her  mother  went  to  the  office  of  Judge  Fontaine  to  get  a  search 
warrant  and  search  the  houses  in  the  neighborhood  for  the 
clothes.  Fontaine  declined  to  issue  so  sweeping  a  warrant,  and 
said  that  he  could  only  give  it  if  it  was  known  where  the 
clothes  could  be  found.  Officer  Scott  was  present  and  heard  de- 
fendant trying  to  get  the  search  warrant.  He  advised  her  to 
"lie  low,"  keep  a  look  out,  and  inform  him  if  she  could  find  any 
one  in  possession  of  any  one  of  the  missing  articles.  When  wit- 
ness and  her  mother  started  to  the  police  station  on  the  naorning 
after  the  theft,  the  defendant's  husband,  and  daughter,  Savan- 
nah, left  to  go  to  Mrs.  Morris's  for  the  purpose  of  reporting  the 
theft  and  paying  for  the  clothes.  About  six  months  after  the 
theft  of  the  clothes,  a  colored  woman  told  defendant  that  she 
saw  some  of  them  hanging  out  at  the  house  of  Laura  Moore. 
Defendant  went  to  Laura's  house  and  accused  her  of  the  theft. 
Laura  abused  the  defendant,  and  defendant  had  her  arrested. 
While  the  case  which  grew  Out  of  that  arrest  was  being  prose- 
cuted, officer  Cahill  summoned  Mrs.  Morris,  and  arrested  defend- 
ant. Mrs.  Morris  did  not  recognize  the  defendani;  until  told  who 
she  was.  Witness's  father  and  sisters  went  to  Mrs.  Morris's  to 
make  a  settlement  for  the  clothes  on  the  morniag  after  the 
theft,  which  was  six  months  before  the  defendant's  arrest.  An- 
other attempt  to  settle  was  made  after  the  defendant's  arrest, 
when  Mrs.  Morris  agreed  to  accept  fifteen  dollars  in  full  satis- 
faction for  the  clothes.  She  said  that  fifteen  dollars  would  fully 
pay  her  for  the  clothes,  and  that  she  did  not  want  to  prosecute. 
Witness's  father  was  employed  at  the  lumber  yard  of  C.  H. 
Moore.  His  family  had  lived  in  Galveston  for  nineteen  years, 
and  no  member  of  it  had  ever  before  been  arrested  for  theft.  De- 
fendant had  long  washed  for  the  best  white  families  in  the  city, 
and  had  always  given  satisfaction. 

Milton  Harris,  the  defendant's  husband,  was  the  next  witness. 
He  testified  that,  one  night,  about  two  weeks  before  Christmas, 
1884,  a  lot  of  clothing  belonging  to  the  Morris  family  was  stolen 
from  the  defendant.  They  were  taken  from  the  clothes  line  in 
the  witness's  yard.  Mud  on  the  fence  showed  plainly  where  the 
thief  passed  over  the  fence  and  out  of  the  yard.  From  that 
point  the  foot  prints  of  the  retreating  thief  led  towards  Avenue 
H  and  Fortieth  street,  whence  they  could  not  be  traced.  To  the 
knowledge  of  the  witness,  the  defendant  made  inquiries  for  the 
clothes,  through  out  the  neighborhood,  and  then,  with  her  daugh- 
ter Lucinda,  went  to  the  police  station  to  report  the  theft.    That 
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was  on  the  morning  after  the  theft.  On  that  same  morning  the 
witness  and  his  daughter  Savannah  went  to  Mrs.  Morris  and  in- 
formed her  fully  of  the  theft  of  the  clothes,  and  proposed  to  ex- 
ecute to  her  a  mortgage  on  witness's  house  until  he  could  get  the 
money  to  pay  for  the  clothes.  Nearly  nine  months  after  the 
theft  defendant  received  information  to  the  effect  that  one 
Laura  Moore  had  the  clothes.  Defendant  accused  Laura  Moore 
of  stealing  the  clothes,  and  Laura  abused  and  insulted  the  de- 
fendanty  who,  in  turn,  had  Laura  arrested  and  prosecuted  be- 
fore the  mayor's  court.  It  was  while  the  defendant  was  at  the 
mayor's  court,  attending  as  a  witness  against  Laura  Moore,  that 
she  was  arrested  by  Cahill  upon  this  charge.  Witness  and  Lis 
wife  had  always  been  willing  and  anxious  to  pay  Mrs.  Morris 
for  the  clothes.  Mr.  Morris  was  not  at  home  on  the  day  after 
the  theft,  when  witness  offered  Mrs.  Morris  a  mortgage  on  his 
house  to  secure  her  against  th?  loss  of  the  value  of  the  clothes. 
In  reply  to  that  proposition,  Mrs.  Morris  said  that  she  would  sub- 
mit the  proposition  to  her  husband.  Witness  reported  to  his 
wife,  the  defendant,  the  conversation  he  had  with  Mrs.  Morris. 
The  clothes  were  delivered  to,  and  stolen  from  the  defendant  in 
the  month  of  December,  1884, 

Police  officer  Scott  was  next  introduced  by  the  defendant,  but 
be  denied  that  he  knew  anything  about  defendant  applying  at 
the  police  station  in  December,  1884,  for  a  search  warrant  to  ap- 
prehend the  thief  of  the  Morris  clothes.  He  denied  that  he  had 
ever  told  the  defendant  that  he  could,  and  would,  testify  that 
she  applied  for  such  a  search  warrant.  He  denied  that  he  ever 
advised  defendant  to  "lie low"  and  report  to  him  if  she  discov- 
ered  any  of  the  missing  articles  in  the  possession  of  any  one. 

Savannah  Smith  testified,  for  the  defense,  that  on  the  morfiing 
after  the  theft  of  the  clothes,  she  went  with  her  father,  Milton 
Harris,  to  Mrs.  Morris.  She  fully  corroborated  her  father  as  to 
what  transpired  between  him  and  Mrs.  Morris.  She  testified, 
further,  that  her  mother,  the  defendant,  cut  the  names  from  the 
few  articles  left  by  the  thief,  some  time  after  the  proffer  of  resti- 
tution was  voluntarily  made  to  Mrs.  Morris,  and  when  she 
thought,  from  Mrs.  Morris's  message,  that  she  would  **  see  her 
husband,"  that  the  proposition  was  accepted,  and  was  satisfac- 
tory. Defendant,  treating  Mrs.  Morris's  action  upon  the  propo- 
sition to  pay  for  the  clothes,  as  an  acceptance,  considered  the 
remnant  of  the  clothes  left  by  the  thief  not  worth  returning,  and 
as,  in  fact,  her  own. 
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Gilbert  Green  and  Charley  Lewis  testified,  for  the  defense, 
that  on  the  morning  in  December,  1884,  after  the  theft  of  the 
clothes,  they  saw  and  heard  defendant  ''raising"  the  neighbor- 
hood about  the  stolen  clothes.  They  also  followed  the  tracks  of 
some  one  from  the  defendant's  yard  to  where  they  disappeared, 
near  Avenue  H.  Green  stated  that  he  advised  the  defendant  to 
report  the  theft  at  the  police  station,  and  apply  for  a  search  war- 
rant. 

William  Lundy,  who  lived  on  the  defendant's  place,  testified, 
for  the  defense,  that  he  heard  the  defendant  making  inquiries 
throughout  the  neighborhood,  on  the  morning  after  the  theft, 
which  he  declared  occurred  in  December,  1884.  He  testified  also 
to  the  uniform  good  character  of  the  defendant. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

W.  i.  Wilson^  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

On  Motion  for  Rehearing. 

WiLLSON,  Judge.  At  a  former  day  of  the  present  term  of  this 
court,  the  judgment  of  conviction  in  this  case  was  affirmed 
without  an  opinion  in  writing.  Defendant,  by  his  counsel,  now 
moves  for  a  rehearing,  the  only  ground  of  his  motion  being  that 
the  statement  of  facts  does  not  show  sufficient  legal  proof  of  the 
value  of  the  property  embezzled. 

The  indictment  charges  the  embezzlement  of  numerous  articles 
of  (Nothing,  and  alleges  the  value  of  each  article  separately,  the 
S'ggi'^ga.te  values  amounting  to  about  fifty  dollars.  It  is  shown 
by  the  statement  of  facts  that  Mrs.  Morris,  a  witness  for  the 
State,  testified  as  follows:  '*The  defendant  obtained  the  clothing 
mentioned  in  the  indictment  to  wash  and  return  upon  a  day 
named,  a  few  days  thereafter.  The  values  are  about  as  alleged, 
amounting  to  more  than  twenty  dollars."  It  is  insisted  that 
this  mode  of  proving  the  value  of  the  articles  is  not  permissible, 
because  reference  must  be  had  to  the  indictment  in  order  to  make 
it  certain,  and  the  indictment  was  not  read  in  evidence. 

Notwithstanding  the  earnest  and  confident  manner  in  which 
counsel  for  defendant  has  urged  this  objection  to  the  conviction, 
we  must  hold  that  the  objection  is  not  a  sound  one.     It  is  true 
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that  the  indictment  was  not  formally  read  in  evidence  to  the 
jury,  nor  was  it  necessary  that  it  should  have  been  so  read.  It 
was  read  in  the  presence  of  the  jury  as  a  pleading  in  the  case, 
and  its  contents  were  thus  before  the  jury  and  within  their 
knowledge.  It  was  a  record  in  the  case,  a  part  of  the  judicial 
proceedings  in  the  case,  and  for  all  the  purposes  of  the  case  could 
be  referred  to  and  considered,  the  same  as  if  had  been  formally 
read  in  evidence.  A  court  will  take  judicial  notice  of  the  record 
before  it  on  trial,  and  of  all  the  proceedings  and  pleadings  in 
such  case.  (1  Whart.  Ev.,  sec.  325,  and  cases  there  cited;  Rob- 
inson V.  Brown,  82  111.,  279.)  It  was  judicially  known,  therefore, 
to  the  court,  that  the  goods  alleged  to  have  been  embezzled  were 
alleged  in  the  indictment  to  be  of  a  certain  value,  which  value 
exceeded  twenty  dollars,  and  the  testimony  of  the  witness  that 
said  goods  were  of  about  the  value  alleged  in  the  indictment, 
and  of  a  greater  value  than  twenty  dollars,  was  admissible,  and 
was  sufBcient  to  establish  the  allegation  of  value  and  show  that 
the  offense  committted  was  a  felony. 
We  can  see  no  error  in  the  affirmance  of  the  conviction,  and 

the  motion  for  a  rehearing  is  overruled. 

Motion  overruled. 
Opinion  delivered  June  9,  1886. 


[No.  4003.] 
S.  P.  Pedbrson  v.  The  State. 

Aggravated  Assault— Information.— An  assault  becomes  an  aggravated 
assault,  under  subdivision  8,  of  Article  496,  of  the  Penal  Code,  when  the 
party  charged  goes  into  the  house  of  a  private  family,  or.  being  in  the 
said  house,  commits  an  assault  and  battery.  A  mere  assault,  though  com- 
mitted inside  of  the  house,  is  not  an  aggravated  assault,  under  the  stat- 
ute referred  to.  See  the  opinion  in  extenso  for  an  information  Tield  suffi- 
cient to  charge  a  simple  assault,  but  not  an  aggravated  assault,  and, 
therefore,  insufficient  to  support  a  conviction  for  an  aggravated  assault. 
Held^  fui*ther,  that  in  expounding  the  law  of  aggravated  assault,  and  in 
omitting  to  instruct  the  jury  upon  the  law  of  simple  assault,  the  charge 
of  the  court  was  erroneous. 

Appeal  from  the  County  Court  of  Bosque.    Tried  below  be- 
fore the  Hon.  E.  G.  Childress,  County  Judge. 
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The  conviction  in  this  case  was  based  upon  an  information 
which  attempted  to  charge  the  appellant  with  an  aggravated  as- 
sault upon  one  L.  Rierson.  The  penalty  imposed  by  the  verdict 
was  a  fine  of  twenty-five  dollars. 

The  opinion  sufficiently  discloses  the  case. 

J".  N.  Gillette,  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  It  is  charged  in  the  information  that  one 
Herman  Ars  did  assault  one  J.  L.  Rierson,  at  the  house  of  the 
private  family  of  said  Rierson,  and  that  the  defendant  Pederson 
was  present  at  the  time,  and,  knowing  the  unlawful  intent  of 
said  Ars,  did  aid  by  acts,  and  encourage  by  words  and  gestures, 
the  said  Ars  in  the  commission  of  said  assault.  The  charge  of 
the  court  instructed  the  jury  that  the  defendant  was  upon  trial 
under  this  information  for  the  oif  ense  of  aggravated  assault,  and 
proceeded  to  explain  the  law  governing  that  offense.  The  issue 
of  defendant's  guilt  of  a  simple  assault  was  not  submitted  by  the 
charge  of  the  cour%.  The  jury  found  the  defendant  guilty,  as 
charged  in  the  information,  and  assessed  the  punishment  at  a 
fine  of  twenty -five  dollars. 

In  our  opinion  the  information  does  not  charge  an  aggravated 
assault,  but  only  a  simple  assault.  An  assault  becomes  aggra- 
vated "when  the  person  committing  the  offense  goes  into  the 
house  of  a  private  family,  and  is  there  guilty  of  an  assault  and 
battery."  (Penal  Code,  Art.  496,  subdiv.  3.)  He  must  go  into 
the  house,  or  be  in  the  house,  and  he  must  not  only  commit  an 
assault,  but  a  battery  also.  He  may  go  into  the  house  and  com- 
mit  an.  assault,  but  such  assault  is  not  aggravated  under  this 
subdivision  of  the  article  cited,  unless  he,  at  the  same  time  and 
place,  commits  a  battery.  These  are  the  plain  words  of  the  stat- 
ute, and  can  not  be  so  enlarged  as  to  make  a  mptre  assault,  com- 
mitted in  the  house  of  a  private  family,  an  aggravated  assault. 

It  will  be  further  observed  that  the  information  does  not 
charge  that  the  assault  was  committed  in  the  house,  but  at  the 
house  of  Rierson.  It  might  have  been  committed  at  the  house, 
though  out  side  of  the  house.  To  make  it  an  aggravated  assault 
the  person  committing  it  must  have  gone  in  to  the  house,  and 
there  committed  it. 

The  charge  of  the  court  was  not  warranted  by  the  allegations 
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in  the  information,  and  the  conviction,  which  is  for  an  offense 
not  charged  in  the  information,  was  in  response  to  such  erro- 
neous charge.  The  information  would  support  a  conviction  for 
a  simple  assault,  but  not  for  an  aggravated  assault. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  9,  1886. 


81    AST 

[No.  5067.]  «8  316 

Jim  Kerrigan  v.  The  State. 

1.  Practice— Statement  of  Facts— That  the  Btatement  of  facts  was  ap- 

proved and  certified  by  the  trial  jad^e  after  the  same  was  filed  by  the 
clerk,  was  a  mere  irregularity,  and  is  not  an  objection  to  the  instrument 
which  will  be  considered  on  appeal. 

2.  Same. — It  is  only  required  of  the  trial  judge  that  he  shall  make  out  and 

sign  a  '*  correct  statement  of  the  facts  proved  on  the  trial."  Neither  the 
statute  (Rev.  Stat.,  Art.  1378,)  nor  the  rule  (Dist.  Ct.  Rule  116)  requires 
that  the  certificate  should  state,  in  so  many  words,  that  the  statement 
contains  M  the  facts  proved.  Certificate  that  the  statement  of  facts  is  a 
^'  correct  statement  of  the  facts  proved  '\  is  sufficient  to  certify  the  state- 
ment of  facts. 

3.  EvTDBi^CE— Charge  of  the  Court  —In  the  absence  of  testimony  tending 

to  implicate  witnesses  for  the  State  in  the  commission  of  the  offense,  the 
trial  court  did  not  err  in  omitting  to  charge  the  law  applicable  to  accom- 
plice testimony. 

4.  AfiSAUiiT  to  Rob— Fact  Case.— See  the  statement  of  the  case  for  evidence 

Jheld  sufficient  to  support  a  conviction  for  assault  with  intent  to  rob. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  be- 
fore the  Hon.  R.  E.  Beckham. 

The  conviction  in  this  case  was  for  an  assault  upon  the  person 
of  M.  B.  Loyd,  with  intent  to  rob  the  said  Loyd,  in  Tarrant 
county,  Texas,  on  the  sixth  day  of  June,  1885.  The  penalty 
assessed  by  the  jury  was  a  term  of  eight  years  in  the  peniten- 
tiary. 

M.  B.  Loyd  was  the  first  witness  for  the  State.  He  testified 
that,  on  the  night  of  June  6,  1885,  he  was  assaulted  near  his 
house  on  Lamar  street,  in  the  city  of  Fort  Worth,  Tarrant  county. 
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Texas.  Witness  and  Mr.  Goldberg  started  to  their  respective 
homes  together.  They  stopped  at  Mrs.  Jane  Smith's  corner,  and 
had  quite  a  long  conversation,  during  the  progress  of  which 
Judge  Kellar,  his  wife  and  daughter  passed.  At  the  close  of  the 
conversation,  Mr.  Goldberg  went  west  towards  his  home,  and 
witness  south  towards  his  residence.  Two  men  put  in  their  ap- 
pearance at  a  point  between  fifty  and  sixty  yards  distant  from 
Mrs.  Jane  Smith's  corner,  where  witness  and  Goldberg  separated. 
One  was  a  short,  heavy  set  man,  and  the  other  a  tall  man.  The 
short  man  had  a  black  hat  pulled  down  over  his  eyes,  and  his 
coat  collar  turned  up  and  buttoned  closely  about  his  throat.  The 
short  man  took  a  position  immediately  in  front  of  the  witness  on 
the  side  walk,  while  the  tall  one  stood  a  few  feet  to  the  side,  the 
two  men  and  the  witness  forming  a  triangle.  The  short  man 
drew  a  revolver  and  ordered  the  witness  to  throw  up  his  hands. 
Witness,  thinking  he  had  fallen  into  the  hands  of  robbers,  hal- 
looed, and  thrust  his  hand  into  his  pocket  and  got  out  his  watch, 
intending  to  throw  it  over  into  an  adjoining  yard.  The  short 
man  ordered  witness  not  to  halloo,  nor  to  make  any  other  noise, 
and  at  the  same  time  struck  witness  with  his  pistol,  breaking 
witness's  nose.  At  that  time  witness  had  his  watch  in  his  hand. 
The  blow  in  the  face  dazed  the  witness,  but  he  rstained  his  con- 
sciousness suflBciently  to  know  that  he  was  subsequently  struck 
several  times  over  the  head  with  a  pistol.  The  men  were  then 
frightened  oflf  by  the  hallooing  of  William  Milliner,  Mrs.  Jane 
Smith's  colored  servant,  and,  the  witness  thought,  the  approach 
of  other  parties.  Witness  was  too  nearly  stunned  to  know  ex- 
actly how  long  it  was,  after  they  assaulted  him,  when  the  men 
ran  oflf*  Witness  had  seen  the  defendant  before  this  trial,  and 
thought  that  in  build  and  stature  he  very  nearly  coresponded 
with  the  short,  heavy  set  man  who  assaulted  him.  The  short 
man  had  his  head  bundled  up  in  his  coat  and  turned  to  one  side 
when  he  ordered  witness  to  throw  up  his  hands.  Witness  saw 
the  defendant  first  in  San  Antonio,  in  January,  1885,  and  could 
remember  his  features  in  a  general  way.  The  assault  occurred 
between  nine  and  ten  o'clock  at  night,  on  witness's  side  walk, 
near  his  residence,  in  the  city  of  Fort  Worth,  Tarrant  county, 
Texas.  Witness's  place  of  business  was  at  the  bank.  Witness 
did  not  usually  carry  money  on  his  person,  but  had  five  and  a 
half  dollars  in  his  pocket  on  that  night.  That  mone}'^  was  not 
taken. 
Cross-examined,  the  witness  testified  that  he  was  unable  to 
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identify  the  defendant  as  either  of  the  men  who  assaulted  him 
as  described.  They  did  not  get  the  witness's  watch,  nor  did  the 
witness  know  that  they  tried  to  get  it.  The  night  was  a  moon- 
less, though  not  a  very  dark  one.    The  stars  were  shining. 

William  Milliner  testified,  for  the  State,  that  he  was  an  em- 
ploye on  the  place  of  Mrs.  Jane  Smith,  immediately  north  of  Mr. 
Loyd's  place.  On  the  night  and  at  the  time  that  Mr.  Loyd  was 
assaulted,  witness  was  sitting  on  the  well  curb  in  Mrs.  Smith's 
yard,  smoking.  He  heard  the  first  cry,  but  did  not  respond  to 
it.  He  heard  the  second  cry,  and  ran  around  the  house  to  the 
front  gate,  and  called  to  the  two  men,  asking:  **  What  are  you 
doing  there?"  They  fled  across  the  street  to  a  vacant  lot,  and 
thence  recrossed  the  street  at  an  angle,  passing  witness  at  a 
distance  of  sixteen  or  seventeen  feet.  Witness  asked  them: 
"Are  you  trying  to  rob  that  man?"  The  tall  man  replied:  **  Go 
to  h — 11,  d — n  you!"  Witness  saw  the  two  men  plainly  and  knew 
that  the  defendant  was  the  short  man. 

Cross-examined,  the  witness  testified  that  he  never  saw  the 
defendant  before  the  night  of  the  assault,  to  know  him.  Captain 
Loyd  hallooed  '* murder!"  Witness  went  to  the  right  hand  side 
of  Mrs.  Smith's  gate,  which  was  twenty  or  twenty-five  steps  from 
the  north  east  corner  of  her  lot,  and  about  seventy- five  feet  from 
the  point  at  which  the  assault  was  committed.  Two  blows  on 
Loyd's  head  were  struck  after  witness  got  his  position  at  the 
gate.  Loyd  hallooed  continuously.  In  their  flight  from  the  va- 
cant lot,  the  men  passed  within  seventeen  feet  of  the  witness, 
and  he  saw  their  faces  plainly  by  the  light  of  the  street  lamps. 
The  defendant,  and  no  other,  was  the  short,  heavy  set  man. 

Thomas  Montgomery  testifled,  for  the  State,  that  he  lived  on 
the  ^ast  side  of  Lamar  street.  Loyd  lived  on  the  west  side  of 
the  said  street,  south  of  witness.  Loyd's  house  was  situated  on 
the  same  block  with  and  south  of  Mrs.  Jane  Smith's  house,  and 
opposite  Mr.  Bird's  house.  Loyd  was  assaulted  between  his  and 
witness's  houses,  on  the  west  side  of  the  street,  where  the  street 
was  sixty  or  eighty  feet  wide.  Witness  heard  the  cries  of  dis- 
tress and  went  to  his  front  gallery,  where  he  found  a  negro 
whom  he  told  to  go  down  the  street  and  see  what  was  the  mat- 
ter. The  negro  showing  fear,  the  witness  went,  accompanied  by 
the  negro.  When  he  first  stepped  out  of  his  house  witness  heard 
William  Milliner's  voice,  and  saw  two  men  in  the  street,  about 
opposite  Mrs.  Smith's,  going  towards  B.  C.  Evans's  place  from 
the  vacant  lot.    They  were  then  quartering  across  the  street. 
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The  gas  lamps  were  then  burning  brightly,  and  gave  enough 
light  to  enable  a  person  to  recognize  another  across  the  street,  if 
in  the  circle  of  the  light.  The  men  had  passed  witness's  house 
before  witness  saw  them,  and  were  then  in  the  middle  of  the 
street.     Witness  did  not  recognize  either  of  them. 

Mrs.  Sallie  Martin  testified,  for  the  State,  that  in  June,  1885, 
she  lived  at  the  Hotel  French,  at  the  corner  of  Fifteenth  and 
Calhoun  streets,  in  Fort  Worth.  Witness  first  saw  defendant 
on  the  twenty- eighth  day  of  April,  1885,  when  she  married  Dan 
Martin.  On  or  about  the  last  day  of  June,  1885,  witness  had  a 
conversation  with  the  defendant.  Her  husband  got  hurt  in  a 
fight  June  27 y  1885.  The  defendant,  who  was  in  some  way  con- 
nected with  that  fight,  met  witness  near  Galloway's  saloon, 
about  the  last  day  of  June,  and  asked  her  how  her  huBband  was. 
He  then  told  witness  what  he  did  in  the  fight  in  which  witness's 
husband  got  hurt.  Witness  told  him  that  he  had  better  take 
care;  that  the  police  were  on  the  look  out  for  the  men  who  as- 
saulted Captain  Loyd.  Defendant  replied  that  he  was  not  afraid; 
that  the  description  given  the  police  was  not  correct,  and  that 
the  men  who  assaulted  Loyd  could  not  be  identified.  Witness 
replied  that  she  knew  them.  Defendant  asked:  "How  in  the 
hell  do  you  know  any  thing  about  it?"  The  witness  replied: 
"You  talk  in  your  sleep."  Defendant  replied:  "Well,  you 
think  too  much  of  Dan  to  say  any  thing  about  it,  and  send  him 
over  the  road.  You  can't  send  one  without  sending  both." 
Nothing  further  was  said  during  the  conversation. 

Some  time  in  October,  1885,  while  the  races  at  Paris  were  in 
progress,  the  witness  had  another  conversation  with  defendant, 
who  was  then  known  as  "Red."  Witness's  husband  was  then, 
and  defendant  had  been,  away  from  Fort  Worth.  Witness  heard 
through  a  Mr.  Golden  that  the  defendant  had  returned  to  Fort 
Worth.  She  accordingly  went  to  his  room  at  Bradley's  house  to 
ask  him  about  her  husband.  She  found  him  asleep,  and  roused 
him  up.  She  then  asked  him  where  her  husband  was.  He  said 
that  he  did  not  know.  She  then  asked  him  if  he  thought  her 
husband  would  ever  come  back  to  her,  and  again  he  replied  that 
he  did  not  know.  Witness  then  remarked  that  she  wished  very 
much  that  he  (her  husband)  would  come  back  and  go  to  houee 
keeping.  Defendant  said,  in  reply,  that  Dan  would  come  back 
to  witness  after  the  races,  and  added:  "  Martin  and  I  would 
have  been  all  right,  and  you  would  have  been  house  keeping,  if 
we  had  gotten  the  'stuflf '  (meaning  money)  from  Loyd."    Wit- 
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ness  asked  him  how  it  happened  that  they  did  not  get  it.  De- 
fendant replied:  **  That  d — d nigger  scared  us  away.  I  wish  we 
had  killed  Loyd  so  that  he  could  not  identify  us."  He  then  said 
that  he  was  going  to  leave  town,  and  was  not  coming  back. 

On  the  Monday  after  Christmas,  1885,  witness  went  to  the  city 
hall,  and  there  she  met  the  defendant,  who  asked  her  what  she 
was  doing  there,  and  whether  or  not  she  was  called  as  an  identi- 
fying witness  in  any  case.  He  then  made  an  engagement  to 
visit  the  witness  that  evening  at  two  o'clock,  at  the  house  of 
Mrs.  Conner,  where  witness  was  then  staying.  When  he  called 
that  evening  he  talked  to  witness  about  his  past  life,  and  about 
her  husband.  He  said  that  he  did  not  think  the  witness's  hus- 
band left  because  of  the  Loyd  assault.  He  said  that  the  police 
were  hunting  a  long  and  a  short  man,  and  could  not  find  the 
right  parties  that  way,  but  would  go  to  hell  for  a  reward.  De- 
fendant told  witness,  in  the  conversation  at  Bradley's,  that  on 
the  day  of  the  attempted  robbery,  he  and  Dan  heard  that  Loyd 
would  have  about  six  hundred  dollars  on  his  person  that  night. 
Defendant  and  witness's  husband  left  Fort  Worth  together  on 
the  Sunday  evening  after  the  attempted  robbery  of  Loyd,  and 
remained  away  until  June  26,  1885. 

Cross-examined,  witness  stated  that  she  had  once  before  testi- 
fied about  the  matter,  substantially  as  she  testified  on  this  trial. 
She  could  not  remember  that  she  mentioned  her  husband  in  her 
testimony  before  the  examining  trial.  She  did  not  then  care  to 
mention  her  husband's  name.  She  said  nothing  on  that  trial 
about  meeting  the  defendant  at  his  room  at  Bradley's  house,  be- 
cause her  husband  did  not  want  her  to  go  to  that  house.  When 
witness  asked  the  defendant,  in  his  room  at  Bradley's,  where  her 
husband  was,  he  replied  in  words:  **  I  don't  know  where  in  the 
h-11  he  is.  I  left  him  at  Gainesville.  He  is  more  stuck  on  you 
than  he  ever  was.  He  is  safe  in  any  county,  and  can  not  be 
identified.  He  will  stay  away  until  he  ^ets  *  stuff '  enough  to  go  to 
house  keeping.  If  we  had  got  the  'stuff'  from  Loyd  you  could  have 
gone  to  house  keeping."  **  Mollie,"  Bradley's  chambermaid,  came 
into  defendant's  room  while  witness  was  there,  and  she,  defend- 
ant and  witness,  took  a  drink  of  whisky,  but  no  beer.  Witness 
had  then  got  through  her  talk  with  defendant  about  her  husband, 
and  was  shaming  him  for  maltreating  the  woman  with  whom 
he  had  been  living.  She  told  him  that  she  had  been  talking  with 
the  woman.  Defendant  did  not  arrange  to  take  the  witness 
away  from  Fort  Worth,  nor  did  the  witness  tell  MoUie  Johnson 
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that  she  would  "do  defendant  up"  unless  he  took  her  away. 
Witness  had  never  said  that  Golden  let  her  in  (at  Bradley's) 
through  the  bed  room  door.  Witness's  next  conversation  with 
defendant  was  at  Mrs.  Conner's  house,  on  the  evening  of  the  day 
on  which  she  saw  him  at  Bradley's.  Defendant  did  not  call  at 
Mrs.  Conner's  again  that  night,  though  the  witness  had  company 
that  night  until  ten  o'clock.  Mrs.  Conner  was  not  in  Fort 
Worth  at  that  time.  The  company  alluded  to  was  deputy  mar- 
shal Charley  Scott,  to  whom  the  witness  first  mentioned  the 
names  of  defendant  and  her  husband  as  the  assailants  of  Loyd. 
Mr.  Kellar  was  the  first  man  with  whom  the  witness  talked 
about  exposing  the  perpetrators  of  the  assault  upon  Loyd.  De- 
fendant, at  the  time  of  the  assault,  wore  a  soft  black  hat.  Wit- 
ness had  no  feeling  of  any  kind  towards  defendant.  She  had 
some  towards  her  husband. 

Mrs.  T.  J.  Johnson  testified,  for  the  State,  that  she  lived  on 
Lamar  street  when  Captain  Loyd  was  assaulted.  Witness  heard 
the  hallooing  about  nine  o'clock,  and  ran  out  to  the  fence  and 
saw  two  men  going  towards  Jarvis's  place.  Some  stone  was 
lying  in  front  of  the  vacant  lot  on  which  Mr.  Lake's  house  has 
since  been  built.  The  two  men,  one  much  taller  than  the  other, 
were  going  north  between  the  stone  and  the  side  walk.  They 
had  their  heads  turned  sideways  to  witness.  The  lamp  light 
was  bright  enough  to  have  enabled  witness  to  recognize  an  ac- 
quaintance across  the  street.  Witness  could  not  see  the  faces  of 
the  men  well  enough  to  be  able  to  recognize  them  now.  The 
State  closed. 

Mollie  Johnson,  the  first  witness  for  the  defense,  testified  that 
she  lived  at  Bradley's  restaurant  and  saloon.  She  knew  Sallie 
Martin,  but  had  never  seen  her  in  the  defendant's  room  in  Brad- 
ley's house,  and  had  never  taken  a  drink  of  whisky  with  her  in 
that  room. 

Billy  Golden  testified,  for  the  defense,  that  he  lived  at  Brad- 
ley's restaurant.  He  knew  Sallie  Martin,  but  he  never,  at  any 
time,  met  her  on  the  street  and  had  a  conversation  with  her 
about  defendant.  He  may,  at  some  time  or  other,  have  told 
her  that  defendant  was  in  town,  but  he  never  met  her  'on  the 
street  and  told  her  that  defendant  was  at  a  room  in  Bradley's 
house.     Defense  closed. 

Mr.  Garblop  testified,  for  the  State,  that  he  read  in  the  papers 
an  account  of  the  assault  on  Captain  Loyd,  on  the  morning  af- 
ter it  occurred.     Defendant  and  Dan  Martin,  who  boarded  to- 
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gether  at  the  house  next  door  to  witness's  store,  appeared  rest- 
less and  uneasy  on  the  day  after  tho  assault.  The  witness  did 
not  see  either  of  them  for  several  days  after  the  day  succeeding 
the  assault  on  Loyd,  but  did  not  know  whether  or  not  they  left 
town. 

The  motion  for  new  trial'  raised  the  question  discussed  in  the 
opinion. 

B.  G.  Johnson  and  Bascomh  dk  Essex,  for  the  appellant. 

t/.  H.  Burts,  Assistant  Attorney  General  for  the  State. 

WiLLSON,  Judge.  That  the  statement  of  facts  was  approved 
and  certified  by  the  judge  after  it  had  been  filed  by  the  clerk, 
was  a  mere  irregularity,  which  does  not  require  this  court  to 
refuse  to  consider  the  paper  as  a  legal  statement  of  facts. 

The  objection  made  to  the  sufficiency  of  the  certificate  of  the 
judge  to  the  statement  of  facts  is  not  a  good  one.  The  judge 
certifies  that  the  statement  is  "a  correct  statement  of  the  facts 
proven."  This,  in  effect  and  substance,  is  equivalent  to  certi- 
fying that  it  was  "a  correct  statement  of  all  the  facts  proved." 
There  is  no  statute  or  rule  of  court  which  requires  that  the  cer- 
tificate shall  state  in  so  many  words  that  the  statement  contains 
all  the  facts  proved.  (Rev.  Stat.,  Art.  1378;  Rule  116,  Dist.  Ct.; 
2  Texas  Ct.  App.,  679.)  It  is  only  required  that  the  judge  shall 
make  out  and  sign  a  correct  statement  of  the  facts  proved  on  the 
trial,  and  the  judge  in  this  instance  certifies  that  the  statement 
is  a  correct  statement  of  the  facts  proven.  It  could  not  be  a 
correct  statement  without  containing  all  the  material  facts 
proved.  The  certificate  would  have  been  more  emphatic  if  it 
had  used  the  word  **  all"  before  the  word  ** facts,"  but  its  mean- 
ing and  eflfect  would  have  been  the  same. 

In  Darcy  v.  Turner,  46  Texas,  30,  a  certificate  that  the  state- 
ment contained  "all  the  evidence  material  in  the  case,"  was 
held  to  be  in  substantial  compliance  with  the  law.  In  Eelso  v. 
Townsend,  13  Texas,  140,  it  was  held  that  a  certificate  that  the 
statement  contained  "all  the  material  facts  proved  upon  the 
trial,"  was  sufficient.  We  have  not  been  cited  to  any  decision 
which  holds  that  the  certificate  must,  in  so  many  words,  state 
that  the  statement  contains  all  the  facts  proved.  A  certificate, 
such  as  the  one  before  us,  is,  to  our  minds,  far  less  objectionable 
than  those  held  sufficient  in  the  two  cases  above  cited.     In  those 
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cases  the  judges  certify  that  the  statements  contain  all  the  ma- 
terial facts,  not  all  the  facts  proved.  The  judges  were,  there- 
fore, permitted  to  pass  upon  the  materiality  of  the  facts  proved 
in  preparing  the  statements.  In.  the  case  before  us  the  certifi- 
cate purports  that  the  facts  proved  on  the  trial  are  contained  in 
the  stateri:.ent,  and  the  judge  does  not  qualify  his  certificate  by 
confining  the  facts  to  those  which,  in  his  judgment,  are  materidL 

In  our  judgment  there  is  no  error  in  the  charge  of  the  court, 
nor  in  the  omission  to  charge  the  law  with  reference  to  accom- 
plice testimony.  There  is  not  a  particle  of  evidence  in  the  record 
which,  in  our  opinion,  shows,  or  even  tends  to  show,  that  the 
State  witness  Sallie  Martin,  or  any  other  witness  that  testified 
on  behalf  of  the  State,  was  an  accomplice  in  the  crime  com- 
mitted by  the  defendant. 

As  to  the  sufficiency  of  the  evidence  to  support  the  conviction 

there  can  be  no  doubt.     We  have  found  no  error  in  the  judgment 

and  it  is  affirmed. 

Afflnned. 

Opinion  delivered  June  9,  1886. 


[No.  6025.] 
William  Faubion  et  al.  v.  The  State. 

Scire  Facias— Evidknck—Variaijck.— The  date  of  the  signatare  of  a  bail 
bond,  and  not  the  date  of  its  approval  by  the  sherifiT,  fixes  its  date.  The 
scire  fa^^ias  in  this  case  aUeged  the  execution  of  the  bond  on  the  first  day 
of  February,  1885.  A  bond  dated  December  13,  1884,  and  approved  Feb- 
ruary 1,  1885,  was  admitted  in  evidence  over  the  objection  of  the  defend- 
ant. Hfild,  that  the  variance  was  fatal,  and  that,  in  holding  the  date  of 
the  approval  of  the  bond  to  fix  the  date,  and  in  admitting  it  in  evidence, 
the  trial  court  erred 

Appeal  from  the  District  Court  of  Milam.  Tried  below 
before  the  Hon.  W.  E.  Collard. 

The  appeal  in  this  case  was  prosecuted  from  a  final  judgment 
on  the  forfeited  bail  bond  of  O.  D.  Faubion,  held  under  a  charge  of 
assault  with  intent  to  murder.  The  amount  of  the  bond  and 
judgment  was  five  hundred  dollars. 
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J.  i.  Peeler,  for  the  appellant. 

J.  H.  JSurtSy  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  appeal  is  from  a  judgment  final  on  a  for- 
feited bail  bond.  The  allegation  in  the  scire  facias  was  that  the 
bond  forfeited  was  executed  on  the  first  day  of  February,  A.  D. 
1885.  From  the  bill  of  exceptions  it  appears  that  the  court  ad- 
mitted in  evidence,  over  the  objections  of  the  defendants,  the 
bond  which  was  dated  the  thirteenth  of  December,  18S4,  and  ap- 
proved by  the  sheriff  on  the  first  day  of  February,  lb85.  In 
signing  the  bill  the  learned  trial  judge  states  that  the  court  held 
that  the  date  of  the  approval  of  the  bond  was  its  real  date. 

This  precise  question  was  presented  and  determined  in  the 
case  of  Holt  v.  The  State;  20  Texas  Court  of  Appeals,  271,  where 
it  was  held  that  the  date  of  the  signature  was  the  date  of  the 
bond. 

The  variance  was  material,  and  the  bond  should  have  been  ex- 
cluded.    The  judgment  is  reversed  and  the  case  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  9,  1886. 


[No.  3919.] 
Josh  Conley  v.  The  State. 

Theft — Evibbncb. — It  is  a  recognized  rale  of  evidence  that  "it  is  compe- 
tent for  the  State,  in  a  trial  for  theft?  to  prove  the  theft  of  other  prop- 
erty at  the  same  time  and  place  as  the  property  in  question,  if  such  proof 
conduces  to  establish  identity  in  developinic  the  res  gestcB,  or  to  prove  the 
guilt  of  the  accused  by  circumstances  connected  with  the  theft,  or  to 
show  the  intent  with  which  the  accused  acted  with  respect  to  the  prop- 
erty for  the  theft  of  which  he  is  on  trial. ^^  See  the  opinion  in  extenso  for 
evidence  hsld^  not  to  come  within  the  purview  of  the  rule,  and,  therefore, 
to  have  been  erroneously  admitted. 

Appeal  from  the  District  Court  of  Travis.     Tried  below  before 
the  Hon.  A.  S.  Walker. 
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The  conviction  in  this  case  was  for  the  theft  of  a  bridle,  sad- 
dle, and  blanket  of  value  exceeding  twenty  dollars,  the  property 
of  Henry  Lubbock,  in  Travis  county,  Texas,  on  the  twenty- 
fourth  day  of  December,  1885.  A  term  of  two  years  in  the  pen- 
itentiary was  the  punishment  awarded  the  appellant. 

Henry  Lubbock  was  the  first  witness  for  the  State.  He 
testified  that,  at  night,  on  or  about  November  15,  1885,  he  went 
to  the  Shamrock  saloon,  on  East  Pecan  street,  in  the  city  of  Aus- 
tin, Texas.  He  hitched  his  horse,  on  which  he  had  his  saddle, 
worth  thirty-five  dollars,  his  blanket,  worth  about  five  dollars, 
and  his  bridle,  in  front  of  the  saloon,  and  went  in.  About  ten 
o'clock  .he  stepped  to  the  door,  and  saw  that  his  horse,  saddle, 
bridle,  and  blanket  were  all  right,  and  went  back  into  the  saloon. 
When  he  went  to  leave  the  saloon  about  midnight^  his  horse, 
saddle,  bridle,  and  blanket  were  gone.  On  the  next  evening  he 
found  his  horse  in  Mrs.  Bunton's  stable,  south  of  Austin,  on  the 
opposite  side  of  the  river.  Mrs.  Bunton  lived  about  one  mile 
from  Austin,  and  about  one  hundred  yards  from  the  house  of 
the  witness.  On  or  about  December  27,  1885,  Tom  Doss  told  wit- 
ness where  he  would  find  his  saddle,  bridle,  and  blanket.  Act- 
ing upon  that  information,  witness  went  with  ofiicer  Chenneville 
to  a  loft  at  Chapman's  stable,  in  the  city  of  Austin,  and  found 
the  said  articles  under  some  fodder.  The  articles  described  be- 
longed to  the  witness,  and  were  taken  from  his  possession  with- 
out his  knowledge  or  consent.  Witness  did  not  know  the  de- 
fendant. 

John  Chenneville  testified,  for  the  State,  that  he  knew  the  de- 
fendant. Defendant's  headquarters,  at  the  time  of  his  arrest, 
were  in  the  loft  over  Chapman's  stable,  two  blocks  from  the 
Black  Elephant  saloon,  and  three  blocks  from  the  Shamrock 
saloon.  Witness  found  the  saddle,  bridle,  and  blanket  in  ques- 
tion, and  some  harness,  under  some  fodder,  in  the  loft  occupied 
by  the  defendant.  He  also  found  a  horse  tied  in  the  stable  yard, 
which  horse  was  afterwards  claimed  by  Lee  Boyce.  Witness 
saw  the  defendant  on  Pecan  street,  while  witness  was  on  his 
way  to  the  station  with  the  saddle,  bridle,  and  blanket,  and  told 
him  that  the  marshal  wanted  to  see  him  at  police  headquarters. 
He  went  with  witness,  and  witness  arrested  him  after  getting  to 
tne  station. 

Cross-examined,  the  witness  testified  that  he  did  not  see  the 
defendant  in  possession  of  any  of  the  property  described.  The 
horse  found  tied  in  the  stable  yard  was  claimed  by  Lee  Boyce, 
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Defendant's  cream  colored  horse  was  at  that  time  in  the  stable. 
It  was  the  understanding  of  the  witness  that  the  defendant  had 
rented  the  rear  part  of  the  stable  and  the  loft. 

C.  C.  Chapman  testified,  for  the  State,  that  the  defendant 
rented  the  shed  of  his  stable,  and  the  loft  over  it.  Defendant 
put  the  fodder  in  that  loft.  Witness  did  not  know  who  put  the 
bridle,  saddle,  and  blanket  in  the  loft.  The  cream  colored  hofse 
belonged  to  defendant.  Witness  knew  nothing  about  the  other 
horse,  more  than  that  it  had  been  kept  tied  in  the  lot  for  four 
days,  when  Chenneville  took  it  off.  Defendant  some  times  sold 
fodder  to  the  witness,  and  witness's  boys  were  in  the  habit  of 
going  into  the  loft  for  fodder,  when  it  w4s  needed. 

Tom  Doss  testified,  for  the  State,  that  he  and  his  brother  found 
Henry  Lubbock's  saddle,  bridle,  and  blanket,  in  the  loft  over  the 
shed  of  Chapman's  stable.  The  loft,  with  the  fodder  in  it,  was 
then  in  the  defendant's  possession.  The  saddle,  bridle,  and 
blanket,  were  not  put  in  that  loft  by  either  the  defendant  or  his 
brother. 

Cross-examined,  witness  said  that  he  and  his  brother  were 
step-sons  of  Chapman.  The  witness  and  his  brother  were  playing 
in  the  loft  when  they  found  the  articles  described.  They  had 
authority  to  go  into  that  loft  for  fodder  whenever  it  was  needed: 
Defendant's  cream  colored  horse  was  kept  in  the  stable.  The 
horse  which  Chenneville  found  tied  in  the  lot  had  been  there 
four  days,  and  during  that  time  was  kept  in  plain  view  of  people 
passing.  After  he  found  the  saddle,  bridle,  and  blanket,  Mr. 
Chenneville  made  further  search  under  the  fodder,  and  found 
some  harness.  The  witness  had  never  seen  either  saddle,  har- 
ness, bridle,  or  blanket,  in  the  defendant's  possession. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Rector,  Moore  &  Thompson,  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  theft  of  a  saddle,  bri- 
dle, and  blanket,  the  property  of  Henry  Lubbock. 

On  or  about  the  fifteenth  day  of  November,  1885,  Henry  Lub- 
bock lost  a  horse,  saddle,  bridle,  and  blanket.  These  were  taken 
from  the  front  of  a  saloon  in  the  city  of  Austin,  about  twelve 
o'clock  at  night.    On  the  next  afternoon,  about  one  mile  from 
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Austin,  south  of  the  river,  in  Mrs.  Bunton's  stable,  Lubbock 
found  his  horse.  Conley  had  rented  from  C.  C.  Chapman  a  shed 
attached  to  Chapman's  stable,  with  a  loft  above,  situated  in  the 
city  of  Austin,  and  in  this  loft  defendant  kept  his  fodder  with 
which  to  feed  his  horse,  a  cream  colored  pony.  A  few  days  after 
Christmas,  1885,  Tom  Doss  and  his  brother,  who  had  free  access 
to  the  loft,  found  Lubbock's  saddle,  bridle,  and  blanket  in  the 
north  east  corner  of  the  same,  under  the  fodder. 

Under  the  fodder  was  also  found  some  harness.  In  the  yard 
of  Chapman's  stable,  to  which  was  attached  the  shed  rented  and 
used  as  a  stable  by  defendant,  was  also  found  hitched  a  horse, 
the  property  of  one  Lee  Boyce,  which  had  been  tied  in  the  lot  or 
yard  about  four  days,  in  plain  view  of  the  passers  by.  With 
this  horse  the  evidence  fails  to  show  any  connection  whatever, 
either  with  Lubbock's  horse,  the  saddle,  bridle,  or  blanket;  or 
that  defendant  ever  claimed,  fed,  or  did  any  thing  whatever 
tending  to  show  his  connection  with  the  same.  In  fact,  there  is 
just  as  much  evidence  that  Chapman  hitched  this  horse  in  the 
yard,  as  there  is  that  defendant  did  so,  for  this  lot  was  accessible 
to  and  used  in  common  by  both. 

The  State,  over  the  objection  of  defendant,  introduced  in  evi- 
dence the  fact  that  the  harness  was  found  under  the  fodder  with 
the  saddle,  and  that  Boyce's  horse  was  hitched  in  the  yard  of  the 
stable.     Were  these  competent,  admissible  facts? 

The  rule  upon  this  subject  is  this:  It  is  competent  for  the 
State,  in  a  trial  for  theft,  to  prove  the  theft  of  other  property  at 
the  same  time  and  place  as  the  property  in  question,  if  such 
proof  conduces  to  establish  identity  in  developing  the  res  gestcBt 
or  to  prove  the  guilt  of  the  accused  by  circumstances  connected 
with  the  theft,  or  to  show  the  intent  with  which  the  accused 
acted  with  respect  to  the  property  for  the  theft  of  which  he  is  on 
trial.     Let  us  apply  this  rule  to  the  case  in  hand. 

From  a  casual  inspection  it  will  be  seen  that  the  first  para- 
graph of  the  rule  has  no  application  whatever.  There  is  no  evi- 
dence showing  that  Boyce's  horse  was  taken  at  the  same  time 
and  place  as  the  saddle,  etc.  The  res  gestae  of  this  theft  is  not 
identified  or  developed;  nor  does  the  fact  that  Boyce's  horse  was 
hitched  in  the  stable  lot  tend  in  any  manner  to  identify  or  de- 
velop this  transaction. 

The  second  paragraph.  Does  the  fact  that  this  horse  was 
hitched  in  the  lot,  under  the  circumstances  surrounding  it,  con- 
stitute a  fact  or  link  in  the  chain  of  facts  which  tend  to  connect 
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the  defendant  with  the  theft  of  the  property  named  in  the  indict- 
ment? If  so,  it  is  most  evidently  competent,  for  if  a  fact  be 
competent  evidence,  though  it  tends  to  prove  another  offense^  it 
is  no  objection  to  the  admission  of  sych  fact  because  of  such 
tendency.  The  State  is  entitled  to  all  criminative  facts,  and  the 
defendant  will  not  be  hoard  to  object  to  the  competency  of  a 
fact  simply  because  it  proves  another  offense.  The  question  is 
whether  the  proposed  fact  be  relevant;  if  so,  it  should  be  ad- 
mitted. Just  what  facts  are  relevant  can  never  be  enumerated, 
because  a  fact  is  relevant  because  other  facts  are  in  evidence. 

Oa  the  other  hand,  evidence  of  other  crimes  should  never  be 
received  unless  clearly  admissible,  because  such  evidence,  with 
almost  all  juries,  invariably  has  a  most  fearful  effect  upon  the 
case  of  the  accused. 

But  let  us  return  to  the  rule.  Does  the  evidence  that  Boyce's 
horse  was  tied  in  the  lot  constitute  a  relevant  fact  in  this  case? 
Does  it  in  the  remotest  degree  tend  to  prove  that  defendant  stole 
the  saddle  and  blanket?  If  so,  in  what  manner?  Now,  just 
here  we  should  be  able  to  point  out  its  pertinency.  Its  perti- 
nency should  be  clear,  because  of  its  fatal  character. 

Does  this  evidence  tend  to  explain  the  main  fact?  It  does  not. 
Does  it  constitute  a  material  fact?  It  does  not.  Does  it  tend  to 
explain  a  material  relevant  fact?  If  so,  what  fact?  It  can  not 
be  found  in  the  record. 

The  third  paragraph  of  the  rule.  Now,  if  defendant  concealed 
the  saddle,  bridle,  and  blanket  under  the  fodder  in  the  loft,  un- 
der the  circumstances  of  this  case,  his  intent  is  very  clear;  he  is 
the  thief.  But  the  issue  in  this  case  was  and  is  whether  defend- 
ant, in  any  manner,  was  connected  with  these  things.  Show 
that  he  placed  them  in  his  loft,  and  there  is  no  necessity  of  proof 
of  intent.  He  denies,  and  the  State  must  prove  that  he  acted  In 
some  respect  towards  this  property,  that  he  was  in  possession  of 
the  property;  and  when  this  is  done,  then  the  question  of  intent 
may  arise.  But  under  the  facts  of  this  case,  when  this  is  shown, 
his  intent  is  evident,  and  needs  no  explanation  from  the  State. 

But  let  us  suppose  that  the  State  has  shown  his  possession  of 
the  property.  How  does  the  fact  that  the  Boyce  horse  was  tied 
in  the  yard  tend  to  show  the  intent  of  defendant  respecting  the 
saddle,  etc.  ?  They  were  not  taken  at  the  same  time  and  place, 
nor  is  there  any  connection  between  them  whatever  shown  by 
the  evidence.  When  and  from  where  the  Boyce  horse  was  taken 
is  not  shown.    How,  then,  could  this  fact  have  the  sligbtcbt 
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bearing  upon  the  intent  of  the  defendant  with  relation  to  the 
property  named  in  this  indictment?  Before  such  evidence  should 
be  admitted,  its  relevancy  should  clearly  appear.  We  should  be 
able  readily  to  place  our  finger  upon  its  pertinency.  Can  this  be 
done  in  this  case?  Evidently  not.  This  evidence  tends  to  prove 
the  defendant's  guilt,  because  it  tends  to  prove  him  a  thief  gen- 
erally. 

We  are  of  the  opinion  that  there  was  error  in  admitting  this 
evidence;  for  which  the  judgment  is  reversed  and  the  case  re- 
manded. 

Reversed  and  remanded. 

Opinion  delivered  June  9,  1886. 


[No.  6003.] 
Eldridgb  Babtlett  v.  The  State, 

Assault  With  Intbni  to  Murdbr —Indictment  must  allege  the  epecific 
intent,  when  each  intent  is  a  material  fact  in  the  description  of  the  offense 
to  be  charged.  It  is  as  essential  to  charge  the  specific  intent  as  it  is  to  prove 
it,  in  cases  of  assault  with  intent  to  murder.  See  the  opinion  for  an  in- 
dictment held  insufficient  to  charge  an  assault  to  murder,  because  it 
totally  fails  to  charge  the  intent. 

Appeal  from  the  District  Court  of  Falls.  Tried  below  be- 
fore the  Hon.  Eugene  Williams. 

The  conviction  in  this  case  ^as  for  an  assault  with  intent  to 
murder  one  James  H.  Cluck,  in  Falls  county,  Texas,  on  the 
eighteenth  day  of  September,  1883.  A  term  of  two  years  in  the 
penitentiary  was  the  penalty  assessed  against  the  appellant 

Oltorf  &  Harlan,  J.  W.  Stevenson  and  W.  Shelton^  for  the 
appellant. 

J,  H,  BurtSy  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  As  set  forth  in  the  indictment,  the 
charge  is  (omitting  formal  allegations)  that  defendant  **did  then 
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and  there,  wilfully,  feloniously,  and  of  his  malice  aforethought, 
make  an  assault  in  and  upon  the  person  of  one  James  H.  Cluck, 
then  and  there  of  his  malice  aforethought,  him,  the  said  Cluck, 
to  then  and  there  murder,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State." 

Manifestly  the  object  of  the  pleader  was  to  charge  '^  an  assault 
with  intent  to  murder,"  but  it  is  equally  manifest  that  he  has 
failed  to  do  so,  because  he  has  omitted  to  charge  directly  and 
positively  the  **  intenV^  **  Where  a  particular  intent  is  a  mate- 
rial fact  in  the  description  of  the  offense,  it  must  be  stated  in  the 
indictment."  (Code  Crim.  Proc,  Art.  423;  Morris  v.  The  State,  13 
Texas  Ct.  App.,  65;  Black  v.  The  State,  18  Texas  Ct.  App.,  124; 
see  also  Willson's  Crim.  Forms,  No.  357,  p.  161,  and  authorities 
cited.)  It  is  as  essential  to  allege  the  specific  intent  as  it  is  es- 
sential to  prove  it  in  cases  of  assault  with  intent  to  murder. 

Because  the  indictment  in  this  case  is  fatally  defective,  the 
judgment  is  reversed  and  the  prosecution  is  dismissed. 

Reversed  and  dismissed. 

Opinion  delivered  June  9,  1886. 


[No.  4000.  J 
Quince  Wilkbkson  v.  The  State. 

Thkft— Fact  Case—New  Trial.— See  the  statement  of  the  case  for  evi- 
dence-^eZ<2  insufficieDt  to  support  a  conviction  for  cattle  theft.  And  note 
the  opinion  and  the  statement  of  the  case  for  a  showing  whereunder  the 
trial  court  should  have  awarded  a  new  trial,  because  the  verdict  was 
against  the  evidence,  and  in  consideration  of  the  showing  made  in  sup- 
port of  the  motion  for  new  trial. 

Appeal  from  the  District  Court  of  Bell.  Tried  below  before 
the  Hon.  W.  A.  Blackburn. 

The  conviction  in  this  case  was  for  the  theft  of  a  cow,  the 
property  of  T,  P.  Hill,  in  Bell  county,  Texas,  on  the  twenty- 
seventh  day  of  December,  1880.  A  term  of  two  years  in  the 
penitentiary  was  the  penalty  awarded. 
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J.  T.  Burke  was  the  first  witness  for  the  State.  He  testified 
that,  in  the  winter  of  1880-1881,  he  was  engaged  in  the  butcher 
business  in  the  town  of  Salado,  Bell  county,  Texas.  On  or  about 
December  29,  1880,  the  defendant  came  to  witness's  shop  and 
asked  witness  what  he  was  paying  for  cows.  Witness  told  him 
that  cows  sold  for  about  twelve  dollars,  or  three  cents  per  pound, 
dressed.  He  offered  witness  a  cow  for  sixteen  dollars  on  the 
hoof,  or  for  three  cents  per  pound,  the  witness  to  kill  it.  Wit- 
ness declined,  because  of  the  cold  weather.  Defendant  then 
proposed  to  kill  the  animal  if  witness  would  send  a  man  to  help 
him.  Witness  did  so,  and  about  two  hours  afterwards  defendant 
delivered  to  the  witness  the  carcass  and  the  hide  of  a  red  cow. 
He  brought  the  hide  to  the  shop,  rolled  up  and  flesh  side  out. 
Witness  did  not  unroll  it,  but  sent  it  at  once,  with  the  bill  of  sale 
executed  by  defendant,,  to  Theodore  GriflBth,  to  whom  witness 
sold  all  of  his  hides.  The  bill  of  sale  conveyed  a  red  cow  branded 
70.  Four  or  five  dayc  after  that  transaction,  T.  P.  Hill  came  to 
witness's  shop  in  search  of  the  cow.  Witness  told  Hill  that  he 
had  sent  the  hide  and  bill  of  sale  to  Griffith,  and  that  he  had 
made  no  examination  of  the  hide.  Witness  paid  the  defendant 
fifteen  or  sixteen  dollars  for  the  beef  and  hide.  Witness  did  not 
know  the  present  whereabouts  of  the  bill  of  sale.  The  justice 
of  the  peace  had  it  when  the  witness  last  saw  it. 

James  Levi  testified,  for  the  State,  that  some  time  in  Decem- 
ber, 1880,  J.  T.  Burke  employed  him  to  help  the  defendant  butcher 
a  cow.    Defendant  took  the  witness  to  a  tree,  about  one  and 
a  half  miles  from  Salado,  to  which  a  large  red  cow,  branded  on 
the  left  hip  with  a  plain  diamond,  was  tied.    Defendant  knocked 
the  cow  in  the  head  with  an  ax  and  killed  her.     She  was  found 
to  contain  a  calf  in  embryo,  which  would  probably  have  been 
dropped  within  a  month.     The  head  of  the  cow  was  mutilated. 
The  head,  feet,  young  calf,  and  refuse  of  the  cow  were  left  at  the 
place  of  slaughter.     The  meat  and  hide   were  then  taken  to 
Burke,  who  sent  the  hide  to  Griffith  by  the  witness.     If  the  cow 
had  any  other  than  the  diamond  brand  the  witness  did  not  see  it. 
The  witness  afterwards  saw  the  same  hide  at  the  defendant's  ex- 
amining trial. 

Theodore  Griffith  testified,  for  the  State,  that  in  the  latter  part 
of  December,  1880,  he  purchased  a  fresh  hide  from  J.  Y.  Burke. 
The  bill  of  sale  was  sent  to  witness  with  the  hide.  That  bill  of 
sale  described  the  brand  as  70.  Witness  did  not  examine  the 
hide.    He  had  that  bill  of  sale  after  the  examining  trial  of  the 
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defendant,  but  had  since  lost  it.  He  had  made  diligent  search 
for  the  same,  but  had  been  unable  to  find  it.  A  few  days  after 
witness  bought  the  hide  from  Burke,  T.  P.  Hill  came  to  witness's 
office,  tracing  a  cow  he  had  lost.  Witness  showed  Hill  his  hides, 
but  was  then  unable  to  say  which  of  the  several  hides  he  then 
had  was  the  one  sent  to  him  by  Burke  with  defendant's  bill  of 
sale.  Hill  took  off  one  of  the  hides,  and  witness  next  saw  it  on 
the  defendant's  examining  trial.  Witness  could  not  recall  the 
brand  on  the  hide  taken  by  Hill,  but  knew  that  it  was  not  70. 

S.  P.  Hill  testified,  for  the  State,  that  in  1880  he  lived  in  Bell 
county,  Teias,  about  five  miles  distant  from  the  town  of  Salado. 
Late  in  December,  1881,  the  witness  lost  a  large  red  cow,  heavy 
with  calf.  She  ran  about  witness's  place,  and  had  been  fed 
throughout  the  winter.  That  cow  was  branded  JA  on  the  right 
hip,  and  with  a  diamond  on  the  left  hip.  Witness  went  to  Sa- 
lado on  the  second  day  after  he  missed  his  cow,  and  was  referred 
by  J.  Y.  Burke  to  Theodore  Griffith,  in  whose  possession  witness 
found  the  hide  of  the  cow.  The  hide  was  then  rolled  up  and  was 
hard  frozen,  but  witness  unrolled  it  far  enough  to  distinctly  see 
the  diamond  brand.  He  then  took  charge  of  the  hide,  and  had 
it  OB  the  defendant's  examining  trial.  When  he  recovered  the 
hide,  the  witness  searched  for  and  found  the  place  where  the  cow 
was  slaughtered.  The  remains  of  a  nearly  matured  calf,  the 
head,  entrails,  etc.,  were  found  on  the  ground  where  the  cow 
was  killed.  Witness  identified  the  head  as  the  head  of  his  cow. 
The  witness  did  not  examine  the  hide  far  enough  to  find  the  JA 
brand.  Witness  got  that  cow  from  John  Archer.  She  was 
taken  from  witness's  possession  without  his  knowledge  or  con- 
sent. 

John  Archer  testified,  for  the  State,  that  he  sold  to  the  prosecu- 
ting witness,  Hill,  a  certain  large  red  cow,  branded  as  stated  by 
Hill.  Witness  was  present  at  the  examining  trial  of  the  defend- 
ant, and  saw  a  hide  but  did  not  examine  it.  The  cow  sold  by 
witness  to  Mr.  Hill  was  branded  JA  on  one  hip  and  a  diamond 
on  the  other  hip. 

Will  Cannon  testified,  for  the  State,  that  he  was  present  at  the 
examining  trial  of  the  defendant,  and  saw  the  hide  claimed  by 
Hill.  It  was  a  red  hide,  branded  JA  on  one  hip.  Witness  did 
not  know  what  brand,  if  any,  was  on  the  other  hip.  The  State 
closed. 

John  Eimbrough  was  the  first  witness  for  the  defense.  He 
testified  that  in  1880  he  lived  near  Holland,  in  Bell  county,  Texas, 
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and  knew  a  young  man  named  Garrett.  Late  in  December,  1880, 
witness  went  with  defendant  to  Garrett's  house,  and  witnessed  a 
trade  made  by  defendant  with  Garrett  for  a  large  red  cow.  Wit- 
ness attested  the  bill  of  sale,  as  did  another  young  man  whom 
witness  did  not  personally  know.  Witness  then  helped  defend- 
ant drive  the  said  cow  to  the  suburbs  of  Salado,  where  she  was 
tied  to  a  tree.  Defendant  sold  that  cow  to  Burke.  Witness,  on 
the  next  morning,  saw  a  cow's  head  at  the  tree  to  which  the  cow 
was  tied  on  the  preceding  evening,  and  knew  it  to  be  the  head  of 
the  cow  sold  by*Garrettto  the  defendant. 

The  bill  of  sale  executed  by  William  Garrett,  conveying  to  de- 
fendant a  large  red  cow,  nine  years  old,  branded  70,  marked  a 
swallowfork  in  the  right  and  an  underbit  in  the  left  ear,  wit- 
nessed by  John  Kimbrough  and  William  Moden,  was  next  read  in 
evidence  by  the  defense. 

Cross-examined,  witness  testified  that  defendant's  trade  with 
Garrett  for  the  cow  mas  made  at  Garrett's  house.  Garrett  did 
not  go  to  the  cow  when  the  trade  was  made,  but  pointed  the  ani- 
mal out  among  others  some  two  hundred  yards  off.  Witness  saw 
no  money  pass  between  the  parties,  but  saw  defendant  give 
Garrett  a  watch. 

The  aflBdavit  of  William  H.  Garrett,  filed  in  support  of  the 
the  defendant's  supplemental  motion  for  new  trial,  sets  out  that 
*  if  a  new  trial  was  granted  defendant,  the  affiant  would  testify 
on  the  trial  that  he  sold  the  cow  in  question  to  the  defendant, 
and  received  therefor  a  valuable  and  sufficient  consideration, 
and  that  he  sold  the  said  cow  to  the  defendant  in  good  faith,  be- 
lieving himself  to  be  the  lawful  owner  of  the  same. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Harris  &  Saunders  and  Rosborough  Brothers,  for  the  appellant 

J,  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Considered  in  the  light  of  the  tes- 
timony adduced  at  the  trial,  the  verdict  and  judgment  in  this 
case  are  against  the  weight  of  evidence;  and  when,  in  addition 
to  this  fact,  the  affidavit  of  the  absent  witness,  Garrett,  in  sup- 
port of  the  motion  for  a  new  trial,  is  also  considered,  we  are 
clearly  of  opinion  that  the  court  erred  in  overruling  the  said 
motion. 
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As  shown  by  the  evidence,  the  defendant's  possession  of  the 
alleged  stolen  animal  was  by  virtue  of  a  bona  fide  purchase  and 
bill  of  sale  from  one  Qarrett,  and  if  the  animal  really  belonged 
to  Hill,  the  alleged  owner,  then  Garrett  simply  made  a  mistake 
when  he  sold  her  to  defendant,  believing  her  to  be  his  own. 
Garrett,  who  reached  the  court  after  the  trial  and  conviction, 
swears,  in  his  afiSdavit  supporting  the  motion  for  a  new  trial,  to 
a  Rtate  of  facts  which  throws  the  entire  blame,  if  any,  upon 
himself,  and  wholly  and  entirely  exonerates  defendant  from  any 
blame  whatsoever,  much  less  any  criminality  in  the  transaction. 

With  the  record  as  presented  to  us,  we  do  not  hesitate  to  say 
that  the  verdict  and  judgment  are  against  the  evidence,  and  the 
court  should  have  set  them  aside,  and  granted  a  new  trial. 

The  judgment  rs  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  9,  1886. 


[No.  3669.] 
Lbm  Doss  v.  The  State. 

1.  Thkft — Asportation  of  the  stolen  goods  is  not,  in  this  State,  a  neces- 

sary element  of  the  crime  of  theft.  The  accused,  in  this  case,  pointed 
oat  to  the  prosecatinf?  witness  a  certain  cow  and  calf  on  the  range, 
claimed  falsely  that  he  owned  theni,  and  sold  them  to  the  witness,  ffeld, 
snificient  to  show  such  a  fraudulent  *'  taking  ^^  as  is  meant  by  the  statute 
defining  theft.    See  the  opinion  i7i  extenso  on  the  question. 

2.  Samb—Case  Ovbrrulbd  —To  the  extent  that  it  holds  it  necessary,  in 

order  to  constitute  a  fraudulent  taking  that  the  stolen  property  must 
have  passed  into  the  actual,  manual  possession  of  the  thief,  the  case  of 
Lott  V.  The  State,  ^  Texas  Court  of  Appeals,  230,  is  overruled. 

8.  CoNTiNUANCB. — Nbw  TriaIj  is  properly  refused  when  requested  because 
of  the  refusal  of  a  continuance,  if,  when  considered  in  the  light  of  the 
evidence  adduced  upon  the  trial,  the  absent  testimony  is  not  probably 
true. 

4.  Practicb—Evijdbncb.— Conflicts  between  the  testimony  for  the  State 
and  the  defendant  must  be  solved  by  the  jury,  and  not  by  the  court. 

Appeal  from  the  District  Court  of  Milam.    Tried  below  before 
the  Hon.  W.  E.  CoUard. 
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The  conviction  was  for  the  theft  of  a  cow  and  calf,  the  prop- 
erty of  Hugh  Tabor,  in  Milam  county,  Texas,  on  the  fifteenth 
day  of  April,  1881.  A  term  of  two  years  in  the  penitentiary  was 
the  penalty  assessed  against  the  appellant. 

Hugh  Tabor  was  the  first  witness  for  the  State.  He  testified 
that  he  lived  in  Burleson  county.  He  owned  cattle  in  1881,  some 
of  which  ran  in  Milam  county.  Witness  lost  a  pale  red  cow, 
three  years  old,  in  the  spring  of  1881.  That  animal  ranged  in 
Milam  county.  She  had  a  calf  in  the  spring  of  1881.  Witness 
found  his  cow  in  the  possession  of  a  negro  named  Bob  Hardy, 
in  Milam  county,  Texas,  in  July  or  August  1881.  Hardy  sur- 
rendered her  without  protest.  The  animal  was  in  witness's 
brand — HT, — and  his  mark,  a  crop  off  the  right  and  two  splits 
in  the  left  ear.  Tom  Lovelace  told  witness  where  to  find  his 
cow. 

Bob  Hardy,  a  witness  for  the  State,  identified  the  defendant  as 
a  man  whom  he  had  seen  prior  to  this  trial*  He  came  to  wit- 
ness's house  one  evening  in  the  summer  of  1881,  inquiring  for 
cattle.  He  said  that  his  name  was  Lem  Doss,  and  that  he 
owned  a  ranche  at  the  head  of  the  creek.  Witness  remarked 
that  he  wanted  to  buy  a  cow  and  calf,  and  defendant  said  that 
he  would  sell  such  animals  to  the  witness.  Witness  agreed  to 
buy  a  cow  and  calf  from  him  for  twelve  dollars  and  a  half.  Wit- 
ness was  to  pay  him  seven  dollars  in  cash,  and  the  balance  in 
the  fall.  Defendant  left  the  witness's  house  about  sun  down, 
saying  that  he  would  return  on  the  next  morning,  and  show 
witness  the  cow  and  calf.  He  came  back  early  on  the  morrow, 
and  went  with  witness  and  his  son  to  look  for  the  cow  and  calf. 
In  an  open  place  in  the  woods,  near  the  house  of  William  Love- 
lace, they  found  a  red  three  year  old  cow  with  a  young  calf, 
which  defendant  said  was  the  cow  he  proposed  to  sell  the  wit- 
ness. The  cow  was  pointed  out  by  defendant,  and  the  witness 
crossed  her  out  from  the  other  cattle,  rode  around  her  and  ex- 
amined her.  Witness  paid  the  defendant  six  dollars,  having 
advanced  him  one  dollar  en  route,  and  defendant  told  witness  to 
take  the  animals,  and  that  he  would  execute  his  bill  of  sale  when 
witness  made  the  deferred  payment  in  the  fall.  He  then  told 
witness  to  stay  there  until  he  could  look  around  a  little  for  a  bet- 
ter cow  to  give  witness  in  the  stead  of  the  one  bargained  for. 
Defendant  then  loped  off  and  witness  did  not  see  him  until  after 
his  arrest.  Other  cattle  were  near  the  animal  in  question  at  the 
time  of  this  transaction.     She  was  crossed  out  from  the  other 
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cattle,  but  was  not  driven  away  from  where  she  was  while  the 
defendant  was  there.  Defendant  claimed  the  cow  as  his,  and 
sold  her  to  witness  as  his.  This  transaction  occurred  near  Wil- 
liam Lovelace's,  about  six  miles  distant  from  witness's  house. 
The  witness  did  not  know  exactly  how  long  he  had  possession  of 
the  cow  before  she  was  claimed  by  Mr.  Tabor,  but  from  one  to 
three  months,  and  perhaps  longer.  Witness  said,  before  he  saw 
the  defendant  in  jail,  during  the  preceding  fall,  that  he  did  not 
know  whether  or  not  he  would  recognize  the  man  who  sold  him 
the  cow.  He,  however,  knew  defendant  to  be  the  man  who  sold 
him  the  cow,  as  soon  as  the  sheriff  brought  him  out  of  jail. 
Witness  ate  breakfast  at  defendant's  camp  during  the  fall  pre- 
ceding the  trial.  He  did  not  then  tell  Thorp  that  defendant  did 
not  sell  him  the  cow.  He  refused  to  talk  to  Thorp  about  the 
matter.  When  he  sold  the  witness  the  cow,  the  defendant  had 
beard,  and  looked  as  he  does  now. 

This  witness  testified,  also,  that  en  rouie  to  look  for  the  cow 
and  calf,  he,  his  son,  and  defendant,  passed  near  the  town  of 
Fraimville.  Before  reaching  that  point,  defendant  said  that  he 
was  out  of  money  and  tobacco,  and  asked  witness  to  advance 
him  one  dollar,  for  the  purpose  of  procuring  tobacco  in  Fraim- 
ville. Witness  did  so,  and  defendant  left  him  and  his  son  and 
went  through  Fraimville.  He  presently  joined  the  witness  and 
his  son  at  the  forks  of  the  road,  beyond  Fraimville,  where  the 
latter  awaited  him. 

Mose  Hardy,  the  son  of  the  last  witness,  testifying  for  the 
State,  corroborated  the  testimony  of  his  father,  except  that  he 
denied  that  defendant  asked  for,  or  got,  a  dollar  from  his  father, 
before  reaching  Fraimville,  or  that  the  defendant  separated  from 
his  father  and  himself,  and  went  through  Fraimville  for  tobacco, 
or  any  thing  else.  Defendant  rode  with  witness  and  his  father 
from  home,  past,  but  not  through,  Fraimville,  to  the  place  where 
the  cow  and  calf  were  found,  and  received  the  money,  in  seven 
silver  dollars. 

William  Lovelace  testified,  for  the  State,  that  he  knew  the  de- 
fendant well,  a^nd  saw  him  twice  in  July,  1881.  On  the  first  of 
those  occasions  defendant  came  to  the  witnelss's  house,  described 
the  cow  and  calf  mentioned  in  this  indictment,  and  asked  if  wit- 
ness knew  who  owned  them.  Shortly  afterwards,  witness  and 
the  Misses  Goodrum,  met  the  defendant  and  Frank  Ilenfro  near 
witness's  house.  About  a  week  after  he  inquired  of  witness 
about  the  cow  and  calf,  Bob  and  Mose  Hardy  drove  the  cow  up 
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to  witness's  house.  This  was  late  in  July,  1881.  Witness  made 
a  memorandum  of  the  mark  and  brand  of  the  cow,  because  Bob 
Hardy  told  him  that  he  got  her  from  defendant.  About  a  month 
later  Mr.  Tabor  appeared,  proved  the  cow,  and  took  her  away. 
The  State  closed. 

Lem  Doss,  Sr.,  was  the  first  witness  for  the  defense.  He  testi- 
fied that  the  defendant  was  his  son.  He  was  twenty-four  years 
old,  and  made  witness's  house  his  home  until  January  6,  1881, 
when  he  left  Milam  county  to  go  to  Lavaca  county  to  live.  He 
left  with  Charles  Emswiler,  and  went  to  Lavaca  county,  and,  so 
far  as  the  witness  knew,  was  not  again  in  Milam  county  until 
early  in  the  succeeding  September,  when  he  came  back  on  a 
visit.  During  the  time  intervening  between  January  and  Sep- 
tember, 1881,  the  witness  received  letters  written  by  defendant 
from  Sweet  Home,  in  Lavaca  county.  (The  defense  failing  to 
account  legally  for  the  non-production  of  the  said  letters,  the 
court  excluded  further  evidence  respecting  them.)  Defendant 
had  changed  materially,  in  appearance,  since  1881.  In  1881  he 
was  an  awkward,  '*  gawky,"  beardless  boy.  He  was  now 
heavier,  larger,  looked  like  a  man,  and  wore  a  beard.  Witness, 
his  son,  W.  B.  Doss,  and  William  Thorp,  attended  the  last  term 
of  this  court,  staying  in  camp,  near  town.  Bob  Hardy  ate 
breakfast  at  witness's  camp  one  morning,  and  in  course  of  con- 
versation said  that  he  had  never  seen  Lem  Doss  before  or  since 
the  cow  transaction,  and  he  did  not  think  that  he  could  possibly 
recognize  him.  He  said,  further,  that  the  man  from  whom  he 
purchased  the  cow  did  not,  in  fact,  sell  him  the  cow  he  took,  but 
another  cow,  telling  him.  Hardy,  that  if  he  did  not  find  the  cow 
he  sold,  then  he,  Hardy,  could  take  the  red  cow  and  calf,  which 
the  said  man  pointed  out  and  claimed.  That  man,  he  said,  went 
off  to  look  for  the  other  cow,  but  did  not  come  back,  and  he 
accordingly  took  the  cow  in  question.  Hardy  made  these  state- 
ments to  Thorp.  Witness  did  not  know  Hardy  until  Thorp  told 
him  who  he  was. 

James  Harper  testified,  for  the  defense,  that  he  lived  in  Lavaca 
county,  Texas,  in  1881,  and4n  January  of  that  year  he  made  the 
defendant's  acquaintance  in  Lavaca  county.  From  January 
until  April  29,  1881,  when  witness  left  Lavaca  county,  the  defend- 
ant lived  with  Doctor  Boyce,  at  Sweet  Home. 

J.  W.  Lee,  for  the  defense,  produced  an  envelope,  post  marked, 
in  writing,  '*  Sweet  Home,  Lavaca  county,  Texas,  May  37, 1881," 
in  which,  he  testified,  he  received  a  letter  from  the  defendant. 
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The  said  envelope  was  very  old,  was  torn  in  to  two  pieces,  con- 
tained two  addresses,  and  bore  the  stamp  of'  **Schulenberg." 

W*.  B.  Doss,  the  brother  of  the  defendant,  testified,  in  his  be- 
fialf,  that  defendant  left  his  father's  home  on  the  first  day  of 
January,  1881,  with  Charles  Emswiler  to  go  to  Lavaca  county 
to  live,  and  did  not  visit  Milam  county  again  until  between  the 
first  and  the  middle  of  September  of  the  same  year.  He  was 
beardless  and  very  boyish  in  appearance  in  1881.  He  now  wore 
whiskers  and  looked  like  a  matured  man. 

William  Thorp  testified,  for  the  defense,  that  he  had  known 
the  defendant  for  a  great  many  years.  Witness  did  not  see  de- 
fendant after  January,  1881,  until  the  fall  term  of  this  court  in 
1884.  On  this  latter  occasion,  witness  did  not  recognize  him  as 
Lem  Doss.  He  had  undergone  a  complete  metamorphosis  in  ap- 
pearance, and  was  unchanged  only  in  voice.  He  had  no  beard 
in  1881.  In  1884,  and  on  this  trial,  he  wore  beard  and  mustache. 
Witness  saw  Bob  Hardy,  the  State's  witness,  at  old  man  Doss's 
camp  during  the  fall  preceding  this  trial.  Hardy,  on  that  occa- 
sion, made  the  statements  imputed  to  him  by  the  witness  Lem 
Doss,  senior. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

I^ord  &  Ford  and  R,  Lyles  filed  separate  briefs  and  arguments 
for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  It  is  insisted  that  if  it  be  admitted 
that  the  testimony  of  the  State's  witnesses  be  true,  still  the  evi- 
dence would  not  support  the  conviction  in  this  case,  because  it 
does  not  show  "a  taking''  of  the  alleged  stolen  animal  by  de- 
fendant. In  other  words,  that  the  facts  as  stated  by  the  wit- 
nesses do  not  show  that  defendant  ever  exercised  such  control 
over,  or  had  such  possession  of  the  animal,  as  would  constitute 
his  acts  a  taking  under  the  statute. 

Briefly  stated,  the  facts  are  that  the  appellant,  some  time  in 
the  summer,  proposed  to  sell  a  cow  and  calf  to  the  witness.  Bob 
Hardy,  for  twelve  dollars  and  fifty  cents — seven  dollars  in  cash, 
and  the  balance  to  be  paid  in  the  fall.  Defendant  and  the  two 
Hardys,  father  and  son,  went  the  next  morning  to  look  for  the 
cow.  They  came  to  an  open  place  or  sort  of  prairie  in  the  woods 
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and  found  a  red  three  year  old  cow,  with  a  calf,  which  defendant 
pointed  out  as  the  one  which  he  wished  to  sell.  They  rode  around 
the  cow,  and,  as  the  witness  expresses  it,  **  crossed  her  out,"  and 
the  witness,  telling  defendant  he  would  take  her,  paid  defendant 
six  dollars,  and,  he  says,  defendant  ''delivered  me  the  cow  and 
calf,  and  he,  defendant,  told  me  to  take  the  cow,  and  I  took 
her;"  he,  defendant,  promising  to  make  the  bill  of  sale  when  the 
rest  of  the  money  was  paid,  in  the  fall.  Defendant  then  told 
Hardy  and  his  pon  to  stay  there  with  the  cow,  and  he  would  look 
around  and  see  if  he  could  not  find  another  one  of  his  cows,  and 
if  he  could  find  a  better  one  he  would  come  back  and  swap  it 
for  the  one  he  had  pold  witness.  Defendant  then  loped  off  and 
was  never  seen  again  by  witness  until  just  before  the  trial.  Af- 
ter awaiting  his  return  some  time,  Hardy  and  his  son  drove  the 
cow  and  calf  home.  At  the  time  and  place  defendant  sold  the 
cow  to  Hardy,  there  were  other  cattle  near  the  cow,  a  short  dis- 
tance off  in  the  timber;  but  though  tho  parties  rode  around  the 
cow,  they  did  not  drive  her,  and  for  aught  that  appears,  she  did 
not  move  out  of  her  tracks  during  the  time  defendant  was  pres- 
ent, nor  until  she  was  driven  off,  after  he  had  left,  by  Hardy  and 
his  son. 

It  is  contended  most  strenuously  that  such  facts  do  not  consti- 
tute "a  taking"  by  defendant,  under  our  statute  defining  theft; 
that,  in  so  far  as  he  was  concerned,  the  range  possession  of  the 
owner  was  never  disturbed  by  him,  and  that  he  had  not  exercised 
the  slightest  control  over  said  animals  of  any  kind  whatsoever, 
much  less  having  them  in  his  manual  possession,  even  though 
but  for  a  single  moment.     In  Madison  v.  the  State,  Vi  Texas 
Court  of  Appeals,  436,  where  the  defendant  called  up  the  bunch 
of  hogs  out  of  the  field  and  then  sold  them  to  a  party  who  actu- 
ally took  them  in  to  possession  under  his  purchase,  this  was  held 
to  be  such  a  taking  as  would  constitute  theft  on  the  part  of  Mad- 
ison. Mr.  Bishop  announces  the  same  doctrine.  He  says:  "When 
the  larceny  is  of  a  domestic  animal,  like  a  horse,  the  trespass  is 
suflScient  if  the  animal  is  ridden,  driven  or  led  away.    And 
doubtless  the  same  is  true  if  it  is  toled  away  by  food,  or  by  the 
voice,  so  as  to  come  under  the  control  of  the  thief.      *        ♦       • 
Suppose  a  horse  or  a  dog  (or  hog?)  to  be  toled  out  of  possession 
of  the  owner  by  corn,  is  not  this  as  much  a  taking  and  carrying 
away  as  the  shouldering  of  a  bale  of  goods  would  be?  I  confess 
I  can  see  no  substantial  legal  difference."    (2  Bish.  CrimLaw,  7 
ed.,  sec.  806.) 
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In  Coombes  v.  the  State,  17  Texas  Court  of  Appeals,  259,  it  was 
held  that  where  the  circumstances  showed  an  intent  to  steal,  the 
killing  of  the  cow  of  another  on  the  range,  though  the  animal 
had  never  actually  passed  into  the  manual  possession  of  the. 
slayer,  is  sufficient  to  show  such  a  taking  as  will  support  a  con- 
viction for  theft  of  the  animal.  ''Manual  possession,  actual 
handling,  does  not  appear  to  be  essential  in  case  of  animals, 
even  in  common  law  larceny"  (2  Bish.  Crim.  Law,  sec.  813,  note 
7;  Hall  v.  The  State,  44  Texas,  287);  and  if  this  is  true  at  com- 
mon law,  where  asportation  was  essential  to  the  crime,  a  fortiori 
it  should  be  the  rule  with  us,  where  asportation  is  not  necessary 
to  constitute  the  offense.     (Penal  Code,  Art.  726.) 

In  Madison's  case,  supra,  quoting  from  2  Russell  on  Crimes,  it 
was  said:  "But  the  taking  need  not  be  by  the  very  hand  of  the 
party  accused,  so  that,  if  the  thief  fraudulently  procure  a  person 
innocent  of  any  felonious  intent  to  take  the  goods  for  him  (as 
if  he  should  procure  an  infant,  within  the  age  of  discretion,  to 
steal  the  goods),  his  offense  will  be  the  same  as  if  he  had  taken 
the  goods  himself,  and  it  should  be  so  charged."  This  same  doc- 
trine is  most  clearly  declared  in  our  own  statutes,  with  regard  to 
*'  principals  in  crime."  Article  77,  of  the  Penal  Code,  reads:  **  If 
any  one,  by  employing  a  child,  or  other  person  who  can  not  be 
punished,  to  commit  an  offense,  or  by  any  means,  such  as  poison, 
etc.,  *  ♦  *  or  by  any  other  indirect  means,  cause  another  to 
receive  an  injury  to  his  person,  or  property,  the  offender,  by  the 
use  of  such  indirect  means,  becomes  the  principal."  A  party 
does  not  directly,  in  person,  take  A.'s  horse,  but  he  procures  its 
theft  by  indirect  means;  that  is,  by  selling  said  horse  to  one  B., 
who  is  innocent  of  any  knowledge  of  A.'s  fraudulent  intent;  will 
it  be  contended  that,  under  the  statute  quoted,  A.  is  not  a  prin- 
cipal in  the  theft,  though  he  never  had  manual  or  actual  posses- 
sion or  control  of  said  horse,  or,  though  he  was  not  even  present 
at  the  time  of  the  taking?    We  think  not. 

In  the  case  under  consideration,  defendant  did  not  take  the 
animal  himself,  but,  by  selling  it  to  Hardy,  upon  the  pretense  that 
it  was  his,  he  did  procure  Hardy,  who  was  entirely  innocent, 
and  who  believed  defendant  was  the  owner,  to  buy  and  take  pos- 
session of  the  animal.  This  was  certainly  causing  another  to  be 
deprived  of  his  property  by  indirect  means,  and  under  circum- 
stances which,  in  contemplation  of  the  statute,  would  make  him 
a  principal  in  the  theft. 

Mr.  Bishop  says:  '*  One  plain  proposition  is,  that  there  can  be 
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no  crime  without  a  principal.  There  may  be  more  principals 
than  one,  but  there  must  be  at  least  one.  Therefore,  a  man 
whose  sole  will  procures  a  criminal  transaction,  is  principal, 
whatever  physical  agencies  he  employs,  and  whether  he  is  pres- 
ent or  absent  when  the  thing  is  done."  (1  Bish.  Crim.  Law,  7 
ed.,  sec.  649.)  Again,  he  says:  **  And  because  there  must  always 
be  a  principal,  one  is  such  who  does  the  criminal  thing  through 
an  innocent  agent,  though  personally  absent."  (Id.,  sec.  651.) 
**  The  principle  of  the  common  law,  quifacitper  ahum  facitperse^ 
is  of  universal  application,  both  in  criminal  and  civil  cases." 
(Id.,  note  to  sec.  673.) 

If  the  State's  testimony  in  this  case,  as  we  have  given  it  above, 
be  true,  then  it  is  simply  sufficient  to  establish  against  defend- 
ant *'  a  fraudulent  taking,"  such  as  is  essential,  under  our  stat- 
ute, to  constitute  the  crime  of'  theft.  The  views  above  expressed 
in  no  wise  conflict  with  the  decision  rendered  by  this  court  in 
Hardeman's  case,  12  Texas  Court  of  Appeals,  207,  in  which  case 
there  was  no  ''taking^'  of  any  character  by  any  one.  The  case 
of  Lott  V.  The  State,  20  Texas  Court  of  Appeals,  230,  states  a  dif- 
ferent doctrine,  and  that  case  is  hereby  overruled. 

Only  one  other  question  remains  to  be  disposed  of,  and  that  is 
the  action  of  the  court  in  overruling  defendant's  application  for 
a  continuance.  The  dc  fense  in  the  case  was  an  alibi.  Defendant 
claimed  that  he  would  prove  by  his  absent  witness,  Emswiler, 
that  he  was  not  in  Milam  county  until  after  the  month  of  July, 
1881.  In  view  of  the  other  testimony  adduced  at  the  trial,  we 
can  not  say  that  the  court  erred  in  holding  that  the  proposed 
evidence  would  probably  be  true,  even  if  it  had  been  so  testified 
by  Emswiler.  Lovelace,  a  witness  for  the  State,  testified  that 
during  the  month  of  July,  1881,  he  saw  defendant  twice  in 
Milam  county,  and  that  at  one  of  the  times  referred  to  the  de- 
fendant asked  witness  to  tell  him  who  owned  the  identical  cow 
and  calf  in  controversy.  Lovelace's  testimony  as  to  the  time  is 
conclusively,  in  our  opinion,  corroborated  by  the  evidence  of 
Tabor  and  the  two  Hardys.  We  may  conclude  that  there  is  a 
conflict  in  the  testimony  between  the  witnesses  for  the  State  and 
those  for  defendant;  still,  the  question  of  the  credibility  of  these 
witnesses  was  one  for  the  jury  to  determine,  and  having  deter- 
mined it  in  favor  of  the  State's  witnesses,  we  can  not  say  that 
they  have  decided  improperly,  nor  that  the  court  erred  in  refus- 
ing a  new  trial  on  account  of  the  proposed  evidence  of  the  absent 
witness,  Emswiler. 
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We  have  found  no  reversible  error  in  this  record  of  conviction, 
and  the  judgment  is  affirmed. 

Affirmed. 
Opinion  delivered  June  5,  1886. 


[No.  3920.  J 
Green  McLaren  v.  The  State.' 

Theft— Fact  Case— New  Trial.— See  the  oplDion  and  the  statement  of 
the  case  for  evidence  held  not  merely  insulBeient  to  support  a  oonyiction 
for  theft,  but  cogent  to  establish  the  innocence  of  the  accused;  where- 
fore the  trial  court  erred  in  refusing  him  a  new  trial. 

Appeal  from  the  County  Court  of  Robertson.  Tried  below 
before  the  Hon,  J.  E.  Crawford,  County  Judge. 

The  conviction  in  this  case  was  for  the  theft  of  a  hack  cushion 
and  a  pair  of  .hack  lines,  of  the  aggregate  value  of  seven  dollars^ 
the  property  of  J.  E.  Bond,  in  Robertson  county,  Texas,  on  the 
thirteenth  day  of  October,  1884.  The  penalty  assessed  against 
the  appellant  was  a  fine  of  twenty-five  dollars  and  confinement 
in  the  county  jail  for  a  period  of  thirty  days.     . 

J.  E.  Bond  was  the  first  witness  for  the  State.  He  testified,  in 
substance,  that  one  night,  in  October  or  November,  1884,  he  Went 
to  the  town  of  Bremond  to  attend  a  political  meeting.  He  tied 
his  horses  to  a  public  rack,  which  stood  about  fifty  yards  distant 
from  the  hall  in  which  the  meeting  was  held.  When  the  witness 
went  to  his  hack,  after  the  meeting  adjourned,  he  discovered 
that  a  cushion  and  a  pair  of  lines  had  been  taken  by  some  one. 
Inquiry  about  town  failed  to  discover  them,  but  disclosed  the 
fact  that  other  articles  had  been  stolen  from  other  parties.  Mr. 
Anderson  had  lost  a  saddle  blanket,  Mr.  Shelby  Hammond  a 
bridle  and  saddle  blanket,  and  Mr.Gibson  a  '*  slicker"  overcoat. 
Witness  told  Hammond  that  he  would  pay  two  dollars  and  a 
half  for  the  recovery  of  the  cushion  and  lines.  Six  or  eight 
months  afterwards,  witness  received  information  from  Ham- 
mond upon  which  he  sued  out  a  search  warrant,  which  he  placed 
in  the  hands  of  constable  Anderson.    Anderson  recovered  tla* 
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articles  lost  by  witness,  and  witness  paid  Hammond  the  two  dol- 
lars and  a  half  promised.  A  large  crowd,  mostlj  negroes,  were 
in  attendance  upon  the  political  meeting. 

Constable  John  E.  Anderson  testified,  for  the  State,  that  he 
attended  the  political  meeting  in  the  town  of  Bremond,  on  the 
night  referred  to  by  witness  Bond.  Some  body  stole  the  witness's 
saddle  blanket  on  that  night.  It  was  taken  from  the  back  of  his 
horse.  Witness  heard  Bond  inquiring  for  his  cushion  and  lines. 
He  also  heard  Shelby  Hammond  say  that  he  had  lost  his  bridle 
and  saddle  blanket,  and  Mike  Shields  said  that  he  had  lost  his 
over  coat.  Late  in  the  spring  of  1885,  Mr.  Bond  placed  a  search 
warrant  in  witness's  hands,  to  search  John  McLaren's  house  for 
the  articles  he  had  lost.  Doctor  B.  F.  Hammond  went  with  wit- 
ness to  old  John  McLaren's.  Witness  found  old  John  at  home, 
and  told  him  what  he  had  come  for,  and  asked  him  if  he  knew 
any  thing  about  the  cushion  and  lines.  Old  John  said  that  there 
was  a  cushion  and  some  lines  about  the  place,  which  his  boys 
found  on  the  road  some  months  before.  Old  John,  his  wife  Vina, 
Doctor  Hammond,  and  witness  then  went  out  to  the  shed,  and 
while  they  were  examining  the  cushion  and  lines,  defendant 
came  up,  and  was  present  when  old  John  and  Vina  told  witness 
how,  when,  and  where  defendant  and  the  boys  found  the  things. 
Vina  said  that  on  the  morning  after  the  political  meeting  in 
Bremond,  she  found  the  several  articles  lying  in  the  yard,  and 
asked  defendant  how  they  came  there;  that  defendant  said  he 
and  John  Love  found  them  on  the  road  side,  near  the  rail  road 
tank,  as  they  came  back  from  Bremond  on  the  night  before,  and 
that  he  brought  them  home;  that  among  the  things  was  a 
**  slicker"  and  an  over  coat,  which  last  article  was  found  to  be- 
long to  Mr.  Shields,  and  was  sent  to  him. 

Cross-examined,  witness  testified  that  the  cushion  and  lines 
were  not  concealed,  but  were  in  plain  view  in  a  buggy  in  an 
open  shed,  on  old  John  McLaren's  place.  Neither  old  John,  Vina, 
nor  the  defendant  manifested  any  purpose  to  conceal  or  with- 
hold any  information  about  the  things.  Witness  had  no  search 
warrant  for  the  slicker,  and  consequently  said  nothing  about  it, 
but  old  John  voluntarily  spoke  of  it,  got  it,  and  exhibited  it  to 
witness,  asked  him  whose  it  was,  and  wanted  witness  to  take  it, 
find  the  owner,  and  return  it.  Witness  declined  to  take  the 
slicker,  but  promised  if  he  found  the  owner  to  notify  him  that 
old  John  had  it.  Witness  afterwards  learned  that  the  slicker 
belonged  to  Gibson,  and  got  and  delivered  it  to  Gibson.   Neither 
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defendant,  old  John,  nor  Vina  claimed  the  articles,  but  said  that 
they  had  been  ^ound,  as  stated.  Witness  told  defendant  to  con- 
sider himself  under  arrest,  and  to  appear  before  justice  Joiner 
on  the  next  day;  which  he  did.  Witness  did  not  place  defend- 
ant under  bond.    State  closed. 

Vina  McLaren,  defendant's  mother,  was  his  first  witness.  She 
testified  substantially  the  same  as  Anderson  as  to  what  occurred 
at  her  house  on  the  dav  that  Anderson  arrived  and  executed  the 
search  warrant.  In  addition,  she  testified  that  defendant  and 
John  Love  got  back  to  her  house  between  eleven  and  twelve 
o'clock  on  the  night  of  the  political  meeting  in  Bremond.  Early 
on  the  next  morning  the  witness  saw  a  buggy  cushion,  lines,  an 
overcoat,  and  a  slicker  lying  in  the  yard.  She  called  the  defend- 
ant and  asked  how  they  came  to  be  there.  Defendant  said  that 
he  and  John  Love  found  them  on  the  road  on  their  way  home^ 
and  that  he  brought  them  home  and  threw  them  down  in  the 
yard,  and  being  sick  had  not  thought  of  them  since.  Witness 
then  hung  the  slicker  and  over  coat  up  on  the  gallery,  and  put 
the  cushion  and  lines  on  the  gallery  next  to  the  wall.  Defend- 
ant went  to  his  work  after  breakfast,  and  when  he  returned  that 
evening,  witness  told  him  he  must  inquire  for  the  owners,  and 
return  the  articles.  He  replied  that  he  did  not  have  time  to 
hunt  the  owners,  but  would  get  John  Love  to  do  so  in  his  rounds 
hunting  day  work.  Witness  heard  defendant  tell  John  Love  to 
inquire  for  the  owners  or  owner  of  the  things.  A  day  or  two 
latei:  John  Love  said  that  he  described  the  over  coat  to  Mr. 
Bonneville,  and  Bonneville  said  that  Shields  lost  the  over  coat  on 
the  night  of  the  political  meeting.  John  took  the  over  coat  to 
Mr.  Bonneville.  The  other  articles  were  kept  at  the  house  until 
Mr.  Anderson  came  and  got  the  cushion  and  lines.  Green,  the 
defendant,  never  claimed  the  things  as  his  own.  Witness  sent 
the  cushion  and  lines  ^o  Calvert  several  times.  No  eflfort  was 
ever  made  to  conceal  the  articles. 

John  Love  testified,  for  the  defense,  that  he  was  with  defend- 
ant when  the  various  articles  was  found,  on  the  night  of  the 
political  meeting  in  Bremond.  They  were  found  on  the  side  of 
the  road  near  the  railroad  track.  Defendant  took  the  things 
home,  and  on  the  next  day  told  witness  to  inquire  of  persons  he 
met  who  owned  the  articles  found.  A  day  or  two  later  witness 
told  Mr.  Bonneville  about  the  over  coat,  and  subsequently  took 
it  over  to  him. 

Cross-examined,  witness  testified  that  he  did  not  tell  Bonne- 


516  21  Texas  Court  of  Appeals.  [Austin 

Opinion  of  the  court. 

ville  of  the  other  articles  found  when  he  told  him  about  the 
over  coat,  because  he  did  not  think  to  do  so.  Witness  had  been 
tried  for  the  theft  of  these  articles  and  acquitted.  Witness  re- 
membered a  conversation  he  had  with  county  attorney  Lewis 
about  turning  State's  evidence  in  this  case.  Charley  Hammond 
was  present  and  did  most  of  the  talking.  Witness  told  Mr. 
Lewis  that  if  he  would  dismiss  the  prosecution  as  to  him,  wit- 
ness, he  would  tell  the  truth  as  to  how  the  defendant  got  the 
things.  The  truth  was  that  defendant  found  them  as  stated. 
Witness  did  not  remember  that  he  told  Lewis  that  he  would  tes- 
tify that  defendant  got  the  articles  in  Bremond. 

Charley  Hammond  testified,  for  the  defense,  that  he  was  pres- 
ent and  heard  and  participated  in  two  or  three  conferences  be- 
tween John  Love  and  county  attorney  Lewis  about  John  turning 
State's  evidence.  John  always  said  that  he  would  tell  the  truth 
about  the  matter.  He  never  said  that  defendant  stole  the  articles 
in  Bremond.  Witness  did  not  remember  that  he  himself  ever 
told  Lewis  that  John  Love  would  swear  that  defendant  got  the 
things  in  Bremond.    The  defense  closed. 

A.  L.  Lewis  testified,  for  the  State,  in  rebuttal,  that  in  Decem- 
ber, 1885,  John  Love  and  Charley  Hammond  came  to  his  office 
at  night,  and  Love  proposed  to  turn  State's  evidence  if  witness 
would  nolle  prosequi  the  case  against  him.  This  the  witness 
declined  to  do.  When  witness  announced  ready  for  trial  in  one 
of  the  cases  against  defendant,  John  Love  and  Charley  Ham- 
mond beckoned  him  out  of  the  court  house.  John  Love  then 
said  he  would  turn  State's  evidence  and  testify  against  defendant 
if  witness  would  dismiss  the  case  against  him.  Witness  agreed, 
and  told  him  to  take  the  stand.  He  refused  to  testify  unless  the 
witness  first  dismissed  his  case.  Witness  declined,  and  John 
Love  did  not  testify  for  the  State  in  that  case. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion.  I 

W.  O.  Campbell,  for  the  appellant. 

J,  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  This  conviction  is  not  only  not  supported 
by,  but  is  against  the  evidence  and  the  law.  Defendant  ex- 
plained his  possession  of  the  property  by  saying  that  he  had 
found  it  on  the  road  and  bad  taken  it  up  and  carried  it  to  his 
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home.  He  proved  the  truth  of  this  explanation  by  a  witness 
who  testified  that  he  was  in  company  with  the  defendant  when 
the  property  was  so  found  and  taken.  There  is  not  a  particle  of 
evidence  tending  to  show  the  falsity  of  defendant's  explanation, 
but,  on  the  contrary,  all  the  evidence  in  the  case  tends  strongly 
to  establish  its  truth,  and  corroborates  the  testimony  of  the 
witness  who  stated  positively  that  the  defendant  did  find  the 
property  and  took  it  innocently.  Defendant  at  no  time  claimed 
the  property  as  his  own,  or  attempted  to  conceal  it,  but,  on  the 
contrary,  made  efforts  to  discover  the  owner  of  it,  and  did,  in 
fact,  discover  the  owner  of  a  portion  of  it,  an  over  coat,  and 
restored  the  same  to  the  owner. 

The  court  erred  in  not  granting  the  defendant  a  new  trial, 
and  for  this  error  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Opinion  delivered  June  15,  1886. 


[No.  3597.] 
Henry  Dixon  v.  The  State. 

**  LocAi.  Option"  Law— Indictment— Cases  Distingtjishbd.—  Indictment 
or  information  to  be  sufficient  to  charge  a  vioiation  of  the  **  local  op- 
tion" law,  must  allege  the  name  of  the  person  to  whom  the  liquor  was 
unlawfully  sold,  or,  if  the  name  of  the  said  person  be  unknown  to  the 
grand  jury,  that  fact  must  be  alleged.  See  the  opinion  in  extenso  for  a 
review  of  the  authorities  on  the  question,  and  for  the  distinction  between 
this  case  and  the  cases  of  Sedberry  v.  The  State,  14  Texas  Court  of  Ap- 
peals, 288,  and  McMillan  v  The  State,  18  Texas  Court  of  Appeals,  875. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before 
the  Hon.  O.  E.  Dunlap,  County  Judge. 

The  conviction  in  this  case  was  for  a  violation  of  the  local  op- 
tion law,  and  the  penalty  assessed  against  the  appellant  was  a 
fine  of  fifty  dollars. 

J.  L.  Clark  and  Edwards  <t  Fears,  for  the  appellant. 
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J.  H,  BurtSy  Assistant  Attorney  General,  for  the  State. 

WiLLSoN,  Judge.  A  question  as  to  the  suflSciency  of  the  in- 
dictment is  presented  in  the  record,  which  is  not  free  from  diflS- 
culty.  The  question  is,  is  it  essential,  in  an  indictment  for  the 
offense  of  selling  intoxicating  liquor  in  violation  of  the  ''  local 
option"  law,  to  allege  the  name  of  the  person  to  whom  the  liquor 
was  sold,  or,  in  case  the  name  of  such  person  was  unknown  to 
the  grand  jurors,  to  allege  that  fact?  In  Sedberry  v.  The  State, 
14  Texas  Court  of  Appeals,  238,  and  in  McMillan  v.  The  State, 
18  Texas  Court  of  Appeals,  375,  indictments  which  did .  not  con- 
tain any  allegation  as  to  the  name  of  the  person  to  whom  the 
liquor  was  sold,  were  held  sufficient;  but  we  find,  upon  an  in- 
spection of  the  record  in  those  cases,  that  this  particular  excep- 
tion to  the  indictment  was  not  made,  and  was  not  in  fact  passed 
upon  by  the  court.  The  indictments  in  those  cases  were  ex- 
cepted to  upon  numerous  other  grounds,  and  were  held  sufficient 
with  reference  to  such  exceptions,  but  can  not  be  considered  as 
adjudicated  on  exceptions  not  made,  or  to  which  the  attention 
of  the  court  was  not  called.  In  the  case  before  us  the  question 
is  directly  presented  by  an  exception  to  the  indictment,  specifi- 
cally calling  our  attention  to  the  supposed  defect,  which  excep- 
tion was  overruled;  and  such  ruling,  it  is  insisted  by  defendant's 
counsel,  is  error. 

In  Burch  v.  The  Republic,  1  Texas,  608,  the  defendant  was  con- 
victed upon  an  indictment  charging  him  with  vending  spiritu- 
ous liquors  in  a  quantity  of  a  quart  and  over,  without  license 
first  had  and  obtained.  It  was  held  that  the  indictment  was 
bad  for  uncertainty.  It  should  have  alleged  at  what  house  or 
establishment,  or  to  whom  the  vending  took  place,  or  some  other 
fact  tending  to  identify  the  transaction.  To  the  same  effect  is 
Bush  V.  The  Republic,  1  Texas,  456. 

In  Alexander  v.  The  State,  29  Texas,  495,  the  defendant  was 
charged  with  selling  spirituous  liquors  in  less  quantities  than 
one  quart,  without  having  a  license  to  do  so.  In  passing  upon 
the  sufficiency  of  the  indictment,  the  court  used  the  following 
language:  **The  exception  to  the  indictment,  because  it  does  not 
allege  to  whom  the  liquor  was  sold,  ought  to  have  been  sustained 
by  the  court  below.  One  of  the  requisites  of  an  indictment  is 
that  Hhe  offense  must  be  set  forth  in  plain  and  intelligible 
words.'  This  does  not  mean  merely  that  the  indictment  must  al- 
lege that  the  party  accused  has  done  some  act  which  is  an 


Term,  1886.]  Dixon  v.  The  State.  519 


Opinion  of  the  court. 


offense  against  the  laws,  nor  does  it  mean  that  it  is  enough  to 
say  in  an  indictment  that  the  accused  committed  a  murder,  or  an 
assault,  or  stole  a  horse,  or  the  like.  There  must  be  some  particu- 
larity, or  what  the  law  calls  certainty,  in  an  indictment.  The 
particular  act  of  which  the  State  complains  must  be  set  forth  in 
plain  and  intelligible  words,  so  that  the  party  who  is  accused 
may  know  what  he  will  be  called  upon  to  answer,  and  may  be 
able  to  prepare  for  his  defense.  *****  The  transaction 
of  which  the  party  is  accused  must  be  identified  with  reasonable 
certainty.  The  indictment,  in  a  case  like  the  present,  should 
name  the  person  to  whom  the  liquor  was  sold;  or,  if  the  name  of 
the  person  to  whom  the  liquor  was  sold  was  unknown  to  the 
grand  jurors,  then  other  circumstances  tending  to  identify  the 
transaction  should  be  alleged,  so  that  the  accused  may  know 
what  he  will  be  called  upon  to  answer,  and  so  that,  in  case  of 
conviction  or  acquittal,  he  may  be  able  to  plead  the  judgment  in 
bar  of  another  prosecution  for  the  same  offense." 

In  Cochran  v.  The  State,  26  Texas,  678,  which  was  a  case  pre- 
cisely similar  to  the  case  of  Alexander  v.  The  State,  supra,  a 
contrary  doctrine  wap  held,  but  we  consider  that  case  overruled 
by  the  later  case  of  Alexander  v.  The  State,  though  the  learned 
judge  who  delivered  the  opinion  in  the  last  named  case  does  not 
mention  the  previous  case  of  Cochran  v.  The  State,  supra.  In 
Eppstein  v.  The  State,  11  Texas  Court  of  Appeals,  476,  and  White 
v.  The  State,  Id.,  480,  this  court  held  that,  in  charging  the  of- 
fense of  pursuing  the  occupation  of  a  liquor  dealer  without  first 
obtaining  a  license  therefor  (Penal  Code,  Art.  110),  it  was  essen- 
tial to  allege  the  name  of  the  person  to  whom  defendant  sold  the 
liquor.  These  decisions  were  made  under  the  Act  of  March  26, 
1881  (Gen.  Laws  17  Leg.,  p.  60),  know^nas  the  "  Common  Sense 
Indictment  Act,"  and  have  been  held  to  be  no  longer  applicable 
to  an  indictment  drawn  under  Article  110  of  the  Penal  Code.  In 
Mansfield  v.  The  State,  17  Texas  Court  of  Appeals,  468,  this  court 
held  that,  in  an  indictment  which  charged  the  defendant  with 
pursuing  the  occupation  of  a  liquor  dealer  without  first  obtain- 
ing a  license  therefor,  it  was  not  necessary  to  allege  to  whom  he 
sold  liquor;  that  the  offense  did  not  consist  in  the  sale  of  liquor, 
but  in  pursuing  the  occupation,  etc. 

After  reviewing  the  decisions  in  this  State  which  bear  upon  the 
question,  we  conclude  that  the  true  rule  is  that  stated  so  clearly 
and  forcibly  in  the  case  of  Alexander  v.  The  State,  supra,  and 
which  was  cited  and  adopted  by  this  court  in  Thompson  v.  The 
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State,  16  Texas  Court  of  Appeals,  159.  In  the  case  of  the  offense 
with  which  the  defendant  has  been  convicted,  this  rule  is  partic- 
ularly applicable,  because  the  accused  party  may  have  sold 
intoxicating  liquors  to  a  thousand  different  persons  without  in  a 
single  instance  having  violated  the  law.  The  sales  may  have 
been  to  persons  who  had  proper  prescriptions,  or  the  liquor  sold 
may  have  been  for  sacramental  purposes.  How  is  he  to  know 
what  particular  sale  he  is  to  answer  for,  unless  the  indictment  in 
some  way  identifies  the  sale  complained  of  by  the  State  as  a  vio- 
lation of  law?  Must  he  come  prepared  to  prove  the  legality  of 
each  of  the  thousand  sales  he  has  made?  To  require  this  would 
be  unreasonable  and  oppressive.  It  is  not  unreasonable  to  de- 
volve upon  the  State  the  not  difficult  duty  of  informing  the 
accused  which  one  of  the  sales  made  by  him  is  complained  of  as 
unlawful.  We  think  he  is  entitled  to  this  information,  and  be- 
cause in  this  case  the  indictment  did  not  afford  such  information, 
it  is  uncertain  and  bad,  and  the  trial  court  erred  in  overruling 
the  exception  to  it;  for  which  error  the  judgment  is  reversed, 
and  because  the  indictment  is  defective  in  matter  of  substance, 

the  prosecution  is  dismissed. 

Reversed  and  dismissed. 
Opinion  delivered  June  16,  1886. 


[No.  6072,] 

f 

Bob  Coleman  v.  The  State. 

Unlawful  Sale  of  Mortgaged  Property— Charge  of  the  Court.— 
The  indictment  in  this  case  having  aUeged  the  brand,  age,  and  color  of 
the  horse  involved,  such  allegations  became  material  because  descrip- 
tive of  the  identity  of  the  animal,  and  it  devolves  upon  the  State  to 
establish  the  allegations  by  proof.  See  the  opinion  for  a  charge  of  the 
trial  court  held  error  because  authorizing  a  conviction  without  proof  of 
the  description  of  the  horse  alleged  in  the  indictment. 

Appeal  from  the  District  Court  of  San  Jacinto.    Tried  below 
before  the  Hon.  N.  G.  Kittrell. 

The  appellant  in  this  case  was  convicted  for  selling  a  certain 
horse  on  the  twentieth  day  of  October,  1S85,  which  he  had  pre- 
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viously  mortgaged  to  one  C.  H.  Davidson.  The  penalty  assessed 
against  him  was  a  term  of  three  years  in  the  penitentiary. 

C  H.  Davidson  was  the  first  witness  Tor  the  State.  He  testi- 
fied, referring  to  the  mortgage  exhibited,  that  it  was  executed  to 
him  by  the  defendant  on  the  fifth  day  of  February,  1885.  De- 
fendant described  the  animal  as  a  brown  horse,  ten  years  old, 
branded  DC  on  the  shoulder.  Witness  did  not  remember  that 
he  ever  saw  that  horse.  Some  time  after  the  defendant  exe- 
cuted the  mortgage,  he  told  the  witness  that  he  was  mistaken  as 
to  the  animal's  brand,  and  that  he  believed  the  brand  was  H. 
The  witness  heard  that  the  defendant  had  swapped  or  traded  the 
horse  described  in  the  mortgage,  and  asked  him  about  it.  De- 
fendant admitted  that  he  had  traded  the  said  horse,  which  would 
not  work  in  harness,  for  another  which  would,  and  which  in  all 
respects  was  a  better  horse.  It  was  the  impression  of  the  wit- 
ness that,  at  the  time  of  this  conversation,  he  had  heard  that 
the  brown  horse  was  dead.  Witness  never  saw  the  horse  de- 
scribed in  the  mortgage,  and  did  not  know,  as  a  matter  of  fact, 
that  the  defendant  ever  owned  such  a  horse.  He  knew  nothing 
more  about  the  defendant's  property  than  what  the  defendant 
told  him  at  his,  witness's  store,  at  Drew's  Landing,  Polk  county, 
Texas.  Defendant  had  traded  with  the  witness  for  several 
years.  The  mortgage  referred  to  was  executed  to  secure  the 
payment  of  a  note  for  $14r.93.  Witness  brought  suit  on  the  said 
note,  and  to  foreclose  the  said  mortgage,  which  suit  is  now  pend- 
in|2^.  The  defendant  was  defending  the  said  suit,  and  claimed  to 
owe  the  witness  nothing.  Defendant  has  had  a  running  account 
with  the  witness  during  the  several  years  he  had  traded  with 
the  witness.  Each  settlement  between  ihe  parties  had  been  at- 
tended with  more  or  less  trouble.  Defendant  had  not  traded 
with  witness  since  the  execution  of  the  note  secured  bv  the 
mortgage.  The  property  was  stated  in  the  mortgage  just  as  it 
was  described  by  the  defendant.  Witness  did  not  know  as  a 
fact  that  the  defendant  ever  owned  such  property.  Defendant 
lived  in  San  Jacinto  county,  and  traded  off  the  horse  in  that 
county,  without  the  witness's  consent.  He  had  never  paid  the 
note  in  whole  or  in  part. 

Wallace  Davidson  testified,  for  the  State,  that  he  was  the 
cousin,  and  for  several  years  had  been  the  clerk,  of  the  first  wit- 
ness. He  was  an  attesting  witness  to  the  note  and  mortgage. 
Jack  Battle  was  another  attesting  witness.  The  note  and  mort- 
gage were  executed  at  Davidson's  store,  in  Polk  county,  Texas. 
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Cross-examined,  the  witness  testified  that  the  note  and  mort* 
gage  were  executed  at  the  same  time,  their  consideration  being 
advances  and  supplies.  Witness  wrote  Jack  Battle's  name  for 
him,  at  his  request,  making  no  cross.  Witness  never  saw  the 
horse  described  in  the  mortgage,  and  knew  no  more  about  it 
than  he  was  told  by  the  defendant.  Witness  testified  on  the 
trial  of  the  civil  suit  of  C.  H.  Davidson,  against  the  defendant. 
That  suit  wa^j  tried  before  the  indictment  was  returned. 

The  State  next  introduced  the  mortgage  in  evidence.  It  reads 
as  follows: 


:} 


"  The  State  of  Texas, 
* 'County  of  San  Jacinto 

'*  Know  all  men  by  these  presents,  that  I,  Robert  Coleman,  of 
the  county  and  State  aforesaid,  in  consideration  of  the  sum  of 
one  hundred  and  forty-seven  dollars  and  ninety  three  cents,  ad- 
vanced and  paid  to  me,  and  to  be  hereafter  advanced  and  paid 
to  me  by  C.  H.  Davidson,  of  same  State  and  county,  the  receipt 
of  which  I  hereby  acknowledge,  have  bargained,  sold,  trans- 
ferred,  and  delivered,  and  by  these  presents  do  hereby  bargain, 
sell,  transfer  and  deliver  unto  the  said  C.  H.  Davidson,  my  en- 
tire *  .  *  *  Also,  for  the  purposes  and  considerations 
aforesaid,  I  do  hereby  further  sell,  transfer  and  deliver  unto  the 

said one  brown  horse,  about  ten  years  old,  brand  on 

shoulder  DC;  one  horse  mule,  brown  or  black,  medium,  about 
eight  years  old,  brand  not  remembered;  one  cow  and  calf  bran- 
ded LL;  one  yearling  branded  BC;  one  cow,  white  and  black, 
brand  LGx32. 

**  This  being  intended  to  operate  as  a  mortgage  on  all  of  said 
personal  property  above  mentioned,  to  secure  to  said  C.  H.  Da- 
vidson said  sum  advanced  aforesaid,  and  all  other  advancements 
that  may  hereafter  be  made  by  me  (him?)  to  me,  together  with 
ten  per  cent  interest  per  annum  on  same  as  per  my  note  of  this 
date  by  me  made,  executed  and  delivered  to  him  for  said  sum, 
due  first  October,  1885,  with  ten  per  cent  per  annum  interest  from 
February  6, 1 886. 

**  Now,  if  I  pay,  or  cause  to  be  paid,  all  of  my  indebtedness  to 
said  0.  H.  Davidson,  of  Polk  county,  on  or  before  the  first  day 
of  October,  1885,  then  this  to  become  null  and  void.  But  if  I 
fail  to  pay  the  same,  or  any  part  thereof,  by  that  date,  then  said 

C.  H.  Davidson, ,  or  either  of  them, heirs  or  assigns 

or legal  representatives,  are  hereby  fully  authorized  and 
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empowered  to  seize  and  sell,  without  any  proceedings  of  law 
whatever,  at  either  public  or  private  sale,  as  to  them  may  seem 
best,  for  cash,  in  Shepherd,  said  above  mentioned  property,  or  a 
suflSciency  thereof  to  to  pay  off  and  satisfy  said  indebtedness, 
expenses  of  sale,  attorney's  fees,  and  all  other  costs  incurred  by 
the  said  C.  H.  Davidson;  and  the  balance,  if  any,  they  are  to 
pay  over  to  me. 

"  Witness  my  hand,  and  scroll  for  seal,  this  fifth  day  of  Febru- 
ary, 1886. 

' '  Bob  Coleman. 
"  Witness: 

"  W.  M.  Davidson. 

"  Jack  Battle." 

The  indorsement  of  the  county  clerk  of  San  Jacinto  county 
shows  the  record  of  the  foregoing  mortgage  on  February  7,  1886. 
The  State  closed. 

Charles  Halcomb,  colored,  testified,  for  the  defense,  that  he 
was  present  at  a  log  rolling  at  the  defendant's  house  when  the 
defendant  traded  horses  with  Virges  Wiggins.  Defendant  told 
Wiggins  at  the  time  of  the  trade  that  C.  H.  Davidson  had  a 
mortgage  on  the  horse  he  traded,  and  that  if  Davidson  did  not 
approve  the  trade,  they  would  have  to  *'  rue  back,"  that  is  to  say 
rescind  the  trade.  Witness  afterwards  heard  the  defendant  tell 
Davidson,  at  his  store,  that  he  had  traded  the  brown, horse  for  a 
better  horse  that  would  work  well.  Davidson  replied  that  it  was 
**  all  right."  Defendant  and  Wiggins  traded  on  Saturday  or  Sun- 
day night,  and  Wiggins,  who  was  said  to  live  in  Polk  county, 
about  nine  miles  from  Davidson's  store,  came  back  and  passed 
the  ensuing  Sunday  night  at  the  defendant's  house.  Witness  af- 
terwards saw  the  bones  of  a  horse  said  to  be  the  horse  the  de- 
fendant got  from  Wiggins.  Witness  did  not  know  that  the 
bones  he  saw  were  in  fact  the  remains  of  the  horse  traded  de- 
fendant by  Wiggins.  Witness  did  not  see  that  horse,  but  under- 
stood that  it  was  branded  with  an  H,  which  was  Hack  Hinson's 
brand. 

Bill  Davidson,  colored,  testified,  for  the  State  (defense?),  that  a 
few  days  before  this  trial  he  saw  the  yearling  which  was  ihcluded 
in  this  mortgage  on  the  range.  Defendant  owned  no  stock  other 
than  that  described  in  the  mortgage. 

Henry  Coleman  testified,  for  the  defense,  that  on  the  Saturday 
after  the  defendant  exchanged  horses  with  Wiggins,  he  heard 
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the  defendant,  at  Davidson's  store,  tell  Davidson  that  he  had 
exchanged  the  brown  horse  for  a  better  one,  subject,  however,  to 
his  approval,  and  that  Wiggins  understood  that  the  trade  was 
*'off "  unless  he,  Davidson,  ratified  it.  Davidson  replied  to  de- 
fendant: **Keep  the  horse  you  have,  if  he  is  a  better  one  than 
the  brown,  but  don't  trade  him  oflf."  Wiggins  was  at  the  de- 
fendant's house  on  the  next  Sunday.  All  of  the  other  animals 
described  in  the  mortgage  are  still  on  the  range, 

Peter  Kirksey  testified,  for  the  defense,  that  he  was  at  the  de- 
fendant's log  rolling,  and  witnessed  the  horse  trade  between  the 
fendant  and  Wiggins.  He  heard  the  defendant  tell  Wiggins  at 
the  time  that  if  Davidson  disapproved  the  trade  it  would  have  to 
be  cancelled,  to  which  Wiggins  agreed.  On  the  following  Satur- 
day witness  heard  the  defendant,  at  Davidson's  store,  tell  David- 
son that  he  had  traded  the  mortgaged  horse  for  a  better  one, 
subject  to  his  approval.  Davidson  replied:  "All  right.  Bob,  but 
don't  trade  any  more."  Wiggins  stayed  at  defendant's  house  on 
the  next  Sunday  night.  In  going  to  defencjant's  house,  Wiggins 
would  have  \o  cross  the  river  at  Davidson's  store.  Witness  had 
seen  the  cattle  described  in  the  mortgage,  near  defendant's 
house. 

Abner  McCardell  testified,  for  the  defense,  that  he  witnessed 
the  conditional  horse  trade  between  defendant  and  Wiggins, 
which  occurred  on  Friday  night.  Wiggins  spent  the  next  Sun- 
day night  at,  defendant's  house. 

G.  I.  Turnley  testified,  for  the  defense,  that  Chapman  &  Turn- 
ley  bought  a  cow  and  calf  from  the  defendant,  the  cow  branded 
RC  and  the  calf  BC.  That  calf  was  but  recently  branded  when 
bought,  was  scarcely  a  year  old  at  the  time  of  this  trial,  and 
could  not  be  the  yearling  described  in  the  indictment — that  is,  it 
was  too  young  at  the  time  of  this  trial  to  have  been  a  yearling 
when  the  mortgage  was  executed. 

Rosco  Coleman  testified,  for  the  defense,  that  he  let  his  half 
brother,  the  defendant,  have  the  cow  and  calf  he,  defendant, 
conveyed  to  Chapman  &  Turnley,  after  the  execution  of  the 
mortgage  to  Davidson.  A.11  of  the  animals  described  in  the 
mortgage,  except  the  brown  horse,  are  still  on  the  range — or, 
rather,  they  were  on  the  range  within  the  month  next  preceding 
this  trial.  Witness  was  at  Shepherd  when  the  civil  case  of  David- 
son against  the  defendant  was  tried.  He  then  heard  defendant 
say  that  he  signed  a  note  to  Davidson,  but  witness  had  no  recol- 
lection of  hearing  defendant  say  that  he  signed  a  mortgage. 
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James  Shrader  (white)  testified,  for  the  defense,  that  he  heard 
.defendant  tell  Davidson  that  he  had  traded  the  mortgaged  horse 
for  a  better  animal  that  would  work.     Mr.  Davidson  replied: 
**  All  right,  but  don't  trade  any  more."    The  defense  closed. 

Wallace  Davidson  testified,  for  the  State,  in  rebuttal,  that  he 
was  present  and  heard  the  conversation  between  Davidson  and 
defendant  on  the  Saturday  referred  to  by  previous  witness.  If 
defendant  said  any  thing  to  Davidson  about  trading  off  the 
brown  horse,  witness  did  not  hear  it.  He  saw  Davidson  and  de- 
fendant again  in  conversation,  a  week  or  two  after  he  heard  that 
defendant  had  traded  off  the  brown  horse.  Witness  did  not 
think  the  horse  was  then  dead.  On  the  trial  of  the  civil  suit  at 
Shepherd,  the  defendant,  while  on  the  stand,  denied  that  he 
signed  the  mortgage,  but  said  some  thing  about  having  signed 
a  note  with  security. 

C.  H.  Davidson  testified,  for  the  State,  in  rebuttal,  that  the  de- 
fendant never,  at  any  time  or  place,  told  witness  voluntarily  of 
the  horse  trade,  and  £^sked  his  consent  to  it.  Witness  first  heard 
of  the  trade  a  month  or  two  after  it  was  made,  when  he  asked 
defendant  about  it.  '  It  was  his  impression  that  the  horse  was 
th'en  dead.  The  witness  never  consented  to  the  trading  off  of 
the  mortgaged  horse,  nor  did  he  ever  agree  to  accept  the  Wig- 
gins horse  in  the  place  of  the  mortgaged  horse.  Defendant 
denied,  when  on  the  stand  at  the  trial  of  the  civil  suit,  that  he 
ever  executed  the  mortgage,  or  that  he  was  in  debt  to  witness, 
though  he  acknowledged  the  execution  of  the  note,  and  said 
some  thing  about  security  in  connection  with  it.  Witness  had 
caused  search  to  be  made  for  the  cattle  described  in  the  mort- 
gage, but  had  been  unable  to  find  them.  Defendant  had  never 
paid  witness  a  cent  on  the  note,  nor  delivered  any  of  the  cattle 
described  in  the  mortgage.  Witness  sued,  but  did  not  procure 
the  indictment  of  the  defendant  because  defendant  would  not 
pay  him.  He  testified  to  the  truth  when  he  was  summoned  be- 
fore the  county  attorney  and  magistrate,  and  was  required  to 
make  complaint. 

A.  R.  Chapman  testified,  for  the  State,  in  rebuttal,  that  he 
represented  the  defendant  in  the  trial  of  the  civil  suit.  Defend- 
ant testified  on  that  trial  that  he  executed  a  note  with  security, 
to  Davidson,  but  did  not  sign  the  mortgage.  Defendant  claimed 
that,  on  a  fair  settlement,  he  would  owe  Davidson  but  little  if 
any  thing.  The  civil  suit  was  still  pending  in  the  district  court 
of  San  Jacinto  county,  on  appeal.    On  the  trial  below  it  was  a 
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suit  on  the  note,  and  the  defense  interposed  was  nothing^  more 
than  a  general  denial. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

No  brief  for  the  appellant. 

t/.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  It  is  alleged  in  the  indictment  that  the  de- 
fendant did  Unlawfully,  with  intent  to  defraud,  etc.,  sell  and 
dispose  of  a  brown  horse,  about  ten  years  old,  branded  on 
shoulder  DC,  having  theretofore  executed  and  delivered  to  O.H. 
Davidson  a  mortgage,  in  writing,  upon  said  horse,  etc.  The 
mortgage  introduced  in  evidence  describes  the  horse  as  it'is  de- 
scribed in  the  indictment. 

There  is  no  positive  evidence  as  to  the  brand  upon  the  horse 
sold  by  defendant.  One  witness  testified  that  he  thought  said 
horse  was  branded  H.  In  the  charge  of  the  court  we  find  the 
following  paragraph:  **If  you  believe  the  defendant  executed 
the  mortgage  described  in  the  indictment  and  offered  in  evi- 
dence, and  he  described  the  property  in  making  such  mortgage, 
and  that  Davidson  relied  on  such  description,  and  that  defend- 
ant described  the  horse  in  such  mortgage  as  being  branded  DC, 
and  you  find  the  horse  so  described  was  sold  by  defendant  with 
the  fraudulent  intent  alleged  in  the  indictment,  then  it  is  not 
material  to  this  case,  and  makes  no  difference  whether  the  horse 
was,  or  is,  actually  branded  DC  or  not,  or  what  the  age  of  the 
horse  is,  provided  it  was  in  fact  the  horse  owned  by  defendant, 
and  .mortgaged  by  him  to  'said  Davidson,  and  described  in  the 
mortgage  offered  in  evidence." 

This  paragraph  of  the  charge  is,  we  think,  in  violation  of  that 
fundamental  rule  of  the  law  which  requires  that  the  allegation 
and  the  proof  must  correspond.  Having  alleged  the  brand,  age 
and  color  of  the  horse,  such  allegations  becaaie  material,  be- 
cause descriptive  of  the  identity  of  the  animal,  and,  under  the 
long  established  rule  of  the  law,  it  devolves  upon  the  State  to 
prove  these  allegations  strictly.  (Allen  v.  The  State,  STexasCt. 
App  ,  360;  Simpson  v.  The  State,  10  Texas  Ct.  App.,  681;  Davis 
V.  The  State,  13  Texas  Ct.  App,,  215.) 

If  the  horse  was  incorrectly  described  in  the  mortgage,  the  in- 
dictment, after  alleging  the  description  of  the  animal  as  con- 
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tained  in  the  mortgage,  should  have  further  alleged  that  such 
description  was  incorrect,  stating  wherein  it  was  incorrect,  and 
also  alleging  a  true  description  of  the  horse  which  was  mort- 
gaged and  afterwards  sold.  This  would  have  avoided  a  variance 
between  the  allegation  and  the  proof. 

We  consider  it  unnecessary  to  notice  other  questions  presented 
in  the  record.  Because  of  the  erroneous  charge  above  men- 
tioned, the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  16,  1886. 


[No.  4097.] 
Thomas  Gaither  v.  The  State. 

1.  Theft  — Verdict  — Judgment— Variance  — Case  Stated.— The  first 

count  in  the  indictment  charged  the  appellant  with  the  theft  of  a  year- 
ling. The  second  count  charged  him  with  receiving  stolen  property, 
knowing  it  to  have  been  stolen.  The  iudgment  of  the  court  recites  that 
*  *  *  *^tbe  indictment  being  read,  the  defendant  to  the  charge 
thereon  of  theft  of  a  yearling,  neat  cattle,  pleaded  not  guilty,  and  the 
jury,  after  hearing  the  evidence,  argument  of  counsel,  and  charge  of  the 
court,  retired  in  charge  of  the  proper  officer  to  consider  of  their  verdict, 
and  after  due  deliberation,"  eto.» — rendered  a  verdict  finding  the  defend- 
ant guilty  as  **  charged  in  the  second  count  of  the  indictment."  The 
sentence  of  the  court  followed  the  terms  of  the  judgment,  and  con- 
demned the  defendant  for  the  offense  of  ''theft  of  cattle."  Held\  that 
the  variance  between  the  verdict  and  the  judgment  and  sentence  is  fatal, 
the  verdict  finding  the  defendant  guilty  of  receiving  stolen  property,  as 
charged  in  the  indictment,  and  the  judgment  and  sentence  condemning 
him  for  the  theft  of  the  cattle. 

2.  Theft  and  RscBiviNe  Stolen  Property  are  separate  and  distinct 

offenses,  for  neither  of  which  can  a  conviction  be  had  upon  an  indictment 
charging  the  other., 

8.  Same — Judgment.— One  of  the  requisites  of  a  final  judgment  is  that  it 
shall  show,  in  ca^e  of  conviction,  that  it  is  considered  by  the  court  that 
the  defendant  is  judged  to  be  guilty  of  the  offense  as  found  by  the  jury; 
or,  in  case  of  acquittal,  that  the  defendant  be  discharged.  In  this  case, 
the  judgment  and  sentence  are  without  the  support  of  a  verdict. 

4.  Same — Plea. — It  is  essential  to  the  validity  of  a  conviction  that  the 
defendant  pleaded  to  the  indictment,  or  that  a  plea  of  not  guilty  was 
entered   for  him.     The  recital  in  the   judgment  that  the  defendant 
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pleaded  not  guilty  to  the  theft  of  the  cattle,  shows  specifically  that  he 
did  not  plead  to  the  second  count  in  the  indictment,  upon  which  count 
the  verdict  found  him  guilty.  Hence,  the  conviction  is  without  a  plea 
upon  which  to  stand. 
5.  Practice— EviDBNCR.— It  is  a  statutory  rule  of  evidence  that  when  a 
detailed  act,  declaration,  conversation,  or  writing  is  given  in  evidence, 
any  other  act,  declaration,  9r  Writing  which  is  necessary  to  make  it  fully 
understood,  or  to  explain  the  same,  may  also  he  given  in  evidence.  See 
the  opinion  in  extenso  for  evidence  which  it  is  held  should  have  been 
admitted  under  this  rule. 

Appeal  from  the  District  Court  of  Falls.  Tried  below  before 
the  Hon.  Eugene  Williams. 

The  indictment  in  this  case  contained  two  counts.  The  first 
charged  the  appellant  with  the  theft  of  a  yearling,  the  property 
of  R.  W.  Johnson,  in  Falls  county,  Texas,  on  the  first  day  of 
April,  1884.  The  second  count  charged  him  with  receiving  the 
said  animal,  knowing  it  to  be  stolen.  The  verdict  found  the 
appellant  guilty  as  charged  in  the  second  count,  and  assessed  his 
punishment  at  two  years  in  the  penitentiary. 

Robert  W.  Johnson  was  the  first  witness  for  the  State.     He 
testified  that,  in  1884,  he  lived  in  Falls  county,  near  the  Bell 
county  line.     In  the  spring  of  that  year,  the  witness's  herd  of 
about  one  hundred  and  fifty  head  of  cattle  ranged  on  the  Hoolier, 
Indian  Grove,  and  Deer  creeks,  in  Falls  county.     The  brand  of 
the  witness  was  TIT  in  the  side,  and  his  mark  was  a  crop  and 
split  in  the  right  ear,  and  an  under  hit  in  the  left.     The  witness 
and  his  brother  kept  their  cattle  up  and  fed  them  through  the 
winter  of  1883  and  1884.     They  were  turned  back  on  the  range 
on  or  about  January  1,  1884.     Witness  saw  them  on  the  range 
every  few  days  during  the  months  of  February  and  March,  1884. 
Among  the  cattle  belonging  to  the  witness  was  a  bull  yearling, 
of  three-fourths  Durham  blood,  and  a  red  roan,  half  Durham 
heifer  yearling,   both  being  plainly  branded  TIT  on  the  side. 
Witness  knew  these  animals  by  their  flesh  marks,  as  well  as  by 
their  brands.     In  March,  1884,  the  witness  bought  the  half  inter- 
est of  his  brother  in  all  of  the  cattle  owned  by  them  jointly, 
except  the  beef  cattle.     The  bull  yearling  and  heifer  described 
disappeared  from  the  witness's  range  on  or  about  March  — ,  1884, 
which  was  after  the  witness's  purchase  of  his  brother's  interest 
Witness  searched  the  range  thoroughly  for  them,  and  followed 
some  drovers  to  pasture  in  McLennan  county.    Witness  did  not 
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find  or  hear  of  the  animals  until  late  in  October,  1884,  when  D. 
J.  La  Prelle  told  him  that  they  were  in  his  brother's  pasture,  in 
the  southern  part  of  Falls  county.  Towards  the  close  of  the  said 
October,  the  witness,  John  Frost,  and  Jake  Morris  went  to  La 
Prelle's  pasture  and  found  the  two  yearlinji^s  described,  together 
with  one  of  Jake  Morris's  yearlings,  which  disappeared  about 
the  time  that  witness's  did.  Witness  at  once  recognized  his 
yearlings  by  their  flesh  marks.  The  brand  on  the  bull  yearling 
had  been  changed  to  WEV.  The  change  was  made  by  trans- 
forming the  first  T  into  a  W  with  top  bar,  by  addjng  side 
strokes  to  the  I,  making  an  E,  and  an  upward  stroke  to  the  last 
T,  making  a  triangle  or  closed  V.  The  TIT  brand  on  the  heifer 
had  been  changed  to  WR.  Parts  of  the  old  brands  were  distin- 
guishable under  the  new.  The  dun  bull  yearling  had  been 
altered  to  a  steer  yearling.  The  animals  were  unmarked  when 
they  disappeared,  but  were  marked  when  found,  but  witness  could 
not  remember  the  rr*ark.  La  Prelle's  brand  had  been  burned 
on  them  low  down  on  the  hip.  The  brand  on  Jake  Morris's  year- 
ling had  been  changed  from  the  original,  an  X  and  comma,  by 
lengthening  the  left  lower  stroke  of  the  X  to  m^ke  a  kind  of  a 
Y,  and  by  changing  the  comma  into  hieroglyphics  impossible  to 
describe.  Traces  of  the  old  brand  were  discernible  under  the 
new  brand.  The  cattle  were  taken  bv  witness  and  Morris  back 
to  the  range  and  again  placed  in  their  respective  brands.  The 
two  yearlings  belonging  to  the  witness  were  taken  from  his  pos- 
session without  his  knowledge  or  consent. 

Cross-examined,  the  witness  testified  that  he  did  not  Know  the 
defendant  at  the  time  the  animals  disappeared.  Witness  lived 
about  twelve  miles  from  Chilton,  and  about  twenty-five  miles 
from  La  Prelle's  pasture.  Witness  bought  his  brother's  interest 
in  the  stock  a  very  short  time  before  the  animals  were  missed. 
His  brother  went  west  just  before  the  cattle  were  missed.  Wit- 
ness never  saw  the^  defendant  on  his,  witness's,  range  before  the 
cattle  were  missed.  About  a  week  or  ten  days  after  the  ani- 
mals were  recovered,  defendant  and  one  Mark  Harwell,  neither 
of  whom  witness  knew,  overtook  him  on  the  road  near  his,  wit- 
ness's, home.  Witness  was  on  foot,  driving  a  cow,  and  Harwell 
and  defendant  were  on  horse  back.  They  introduced  themselves, 
and  brought  up  the  matter  of  the  yearling  by  asking  if  the  wit- 
ness was  the  man  who  claimed  and  got  the  yearling  from  La 
Prelle's  pasture.*  At  this  point  the  defense  proposed  to  prove  by 
the  witness  the  conversation  which  then  ensued  between  the  dv- 
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f endant  and  the  said  witness.  The  State  objected,  and  the  court 
sustained  the  objection.  This  ruling  of  the  trial  court  is  the  sub- 
ject matter  of  the  last  head  note  of  this  report.  Continuing,  the 
witness  said  that  he  knew  Jim  Carr,  who,  for  a  time  during  1884, 
lived  about  six  miles  distant  from  the  witness.  Witness  occa- 
sionally saw  the  said  Carr  on  the  range  during  the  spring. 
Witness's  brother,  R.  A.  (Absey)  Johnson,  went  west  a  few  days 
after  he  sold  his  interest  in  the  stock  to  the  witness.  His  said 
brother  was  now  at  his,  defendant's,  home,  in  Falls  county, 
Texas.  . 

Jake  Morris  testified,  for  the  State,  that  he  lost  a  yearling  from 
the  same  range  from  which  R.  W.  Johnson  lost  the  two  de- 
scribed in  the  indictment,  and  at  about  the  same  time.  Witness 
testified,  as  Johnson  did,  to  the  discovery  of  the  said  animals  in 
La  Prelle's  pasture,  with  the  brands  changed  in  the  manner  de- 
scribed by  Johnson.  Witness  knew  the  defendant  lived  at  or 
near  Chilton,  about  ten  miles  from  witness's  house.  In  the  fall 
of  1884,  prior  to  the  recovery  of  the  cattle  as  described  by  wit- 
ness and  Johnson,  the  witness  was  in  the  Hoolier  and  Indian 
Grove  creek  ranges,  hunting  cattle  with  D.  J.  La  Prelle.  They 
saw  some  of  the  TIT  brand  cattle,  and  La  Prelle  asked  witness 
who  gave  that  brand.  Witness  told  him  that  R.  W.  Johnson 
did.  He,  La  Prelle,  then  asked  who  gave  the  X — comma  brand, 
and  witness  told  him  that  he,  witness,  gave  that  brand.  La 
Prelle  then  said  that  he  thought  he  had  some  cattle  in  each  of 
those  brands  in  his  pasture.  Witness  knew  no  such  man  as  W. 
N.  Johnson. 

Cross-examined,  the  witness  said  that  he  never  knew  of  the 
defendant  owning  any  stock,  and  had  never  seen  the  defendant 
hunting  stock  on  the  range  of  witness  and  R.  W.  Johnson.  In 
1884  the  witness  lived  between  three  and  four  miles  distant  from 
R.  W.  Johnson.  R.  W.  Joiinson  had  one  older  and  one  younger 
brother  whom  the  witness  knew.  Witness  could  not  say  that 
he  had  ever  seen  Absey  Johnson  when  the  yearlings  disap- 
peared.    Witness  knew  the  defendant  in  the  spring  of  lb84. 

Don  J.  La  Prelle  testified,  for  the  State,  that  he  lived  in  Falls 
county  in  1884,  and  knew  tlie  defendant  and  one  Mark  Harwell. 
On  or  about  May  8,  1884,  witness  and  some  other  persons  went  to 
the  house  of  Harwell  to  get  him  to  assist  in  looking  for  one  of 
the  witness's  cows,  which  he  told  the  witness  was  on  his  range. 
On  that  occasion  Harwell  contracted  to  sell  the  witness  some 
yearlings^  which  he  described  by  marks  and  brands.    During 
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the  year  1883  the  witness  loaned  the  defendant  ten  dollars, 
which  loan  the  defendant  promised  to  liquidate  with  a  yearling:. 
He  had  not  satisfied  that  debt  on  the  said  May  8, 1884.  He  went 
with  witness  and  Harwell  on  the  cow  hunt  on  that  day.  Neither 
'  the  cow  witness  was  hunting  for,  nor  the  yearlings  Harwell  pro- 
posed to  sell  witness,  were  found,  but  a  red  roan  half  Durham 
heifer  yearling,  branded  KB,  was  found,  which  the  defendant 
claimed,  and  delivered  to  the  witness  in  liquidation  of  the  ten 
dollar  loan  described.  Witness  told  defendant  that,  as  he  had 
waited  a  year  for  his  money,  the  defendant  ought  to  let  him  have 
a  two  year  old.  The  heifer  was  past  a  year  old,  and  was  worth 
from  twelve  to  fourteen  dollars.  He,  witness,  took  that  year- 
ling, with  other  of  his  cattle  he  found  on  that  trip,  to  his  pasture. 
Witness  did  not  remember  that  defendant  told  him  where  he  got 
that  yearling.  About  two  weeks  afterwards,  during  the  ab- 
sence of  the  witness,  the  defendant,  by  his  own  confession,  put 
in  his,  witness's,  pasture,  the  animals  claimed  by  R.  W.  John- 
son, in  this  case,  and  the  animal  claimed  by  Jake  Morris,  and 
one  or  two  others  which  witness,  on  his  return,  found  in  his  said 
pasture.  Witness  first  saw  the  animals  claimed  by  Johnson  and 
J.  W.  Morris  in  his  pasture,  when,  a  few  days  after  his  return 
from  the  cpw  hunt,  he  went  into  the  pasture  to  brand  his  un- 
branded  stock.  Those  animals  were  not  in  the  pasture  when 
witness  started  on  the  cow  hunt,  a  few  days  before.  Witness 
examined  the  animals,  and  discovered  that  their  then  brands 
had  been  run  over  the  original  brands,  as  described  by  the  wit- 
nesses Johnson  %nd  Morris.  Witness  was  able,  by  wetting  the 
hair,  to  trace  the  original  brands.  He  did  not  then  know  to 
whom  the  original  brands  belonged.  While  on  a  cow  hunt  with 
Jake  Morris,  in  the  fall  of  1884,  witness  saw  some  graded  Dur- 
ham cattle  in  the  TIT  and  the  X — comma  brands,  bearing  a  gen- 
eral resemblance  to  the  animals  in  his  pasture,  and  asked  Morris 
who  gave  those  brands,  and  then  told  Morris  of  the  animals  in 
his  pasture. 

On  the  cow  hunt  in  May,  1884,  when  the  defendant  delivered 
the  heifer  yearling  to  witness  in  payment  of  the  ten  dollar  loan, 
the  witness  heard  Harwell  claim  that  yearling  as  his  property, 
and  agree  to  let  defendant  have  it  to  pay  his  debt  to  witness. 
The  witness  had  seen  the  bill  of  sale  executed  by  the  defendant 
to  La  Prelle  Brothers,-  conveying  the  several  animals  described. 
The  bill  of  sale  did  not  describe  the  bull  yearling  correctly.  It 
described  that  animal  as  a  dun  heifer  branded  WEV— ,'omit;iii^ 
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the  top  bar.  The  witness  was  not  present  when  the  bill  of  sale 
was  executed.  It  was  given  to  his  brother,  John  La  Prelle,  who 
had  never  seen  the  cattle.  The  witness  could  not  say  that  the 
defendant  was  or  was  not  acquainted  with  marks  and  brands. 
When  the  witness  bought  the  KB  yearling  from  the  defendant 
on  May  8,.  1884,  the  animal's  hair  was  long,  and  witness  did  not 
notice  that  an  old  brand  had  been  run  over.  He  did  not  ascer- 
tain that  fact  until  the  animal  shed  its  hair  in  the  spring.  All 
of  the  cattle  described  were  put  in  the  witness's  brand  late  in 
May,  1884.  Witness,  as  an  expert  stock  man,  could  tell  the  dif- 
ference between  a  brand  run  on  with  a  rod,  and  brands  made 
with  a  stationary  branding  iron.  All  of  the  fresh  brands  had 
been  run  on  with  a  rod  over  old  brands.  TIT  was  easily  changed 
to  WEV  with  an  over  bar.  The  R.  W.  Johnson  steer  yearling 
had  been  recently  altered  from  a  bull  when  witness  got  it. 

Johii  La  Prelle  testified,  for  the  State,  that  on  the  fourth  day 
of  June,  1884,  the  defendant,  in  Marlin,  Falls  county,  Texas,  ex- 
ecuted to  him,  for  La  Prelle  Brothers,  a  bill  of  sale  to  three  cer- 
tain yearlings,  which  he  said  were  turned  into  their  pasture  some 
time  before.  Defendant  wrote  the  description  of  the  animals  in 
the  bill  of  sale.  Witness  had  never  seen  the  animals,  and  could 
not  say  whether  the  bill  of  sale  described  them  correctly  or  not. 
The  purchase  price  was  credited  on  defendant's  account.  The 
bill  of  sale  was  then  read  in  evidence  as  follows: 

*'The  State  of  Texas,  ) 
"  County  of  Falls.      J 
"Know  all  men  by  these  presents,  that  I,  the  undersigned,  do 
this  day  and  date,  bargain,  sell  and  deliver  to  La  Prelle  Bros. 
head  of described  as  follows: 


NO. 

COLOR 

SEX 

AGhE 

BRAND 

1 

Eled 

Heifer 

1 

BK 

1 

Yellow 

Heifer 

1 

WEV 

MARK 


Over  bit  and  under  bit  in  the  right,  and 
crop  off  left  ear. 

Under  slope  off  right,  and  crop  off  left  ear. 


for  which  I  hereby  acknowledge  the  receipt  of  thirty  dollars,  in 
full  payment  for  the  same;  and  I  furthermore  warrant,  and 
agree  to  defend  the  title  as  above  described  against  any  claimant 
whatever. 
**  This  fourth  day  of  June,  1884.  '*  Tom  Gaithbr." 
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J.  W.  Frost  testified,  for  the  State,  exactly  as  did  the  prose- 
cuting witness  R.  W.  Johnson,  for  whom  he  worked.  Witness 
knew  no  such  person  as  W.  N.  Johnson.    The  State  closed. 

A.  Q.  DeBardeleben  was  the  first  witness  for  the  defense.  He 
testified  that  he  lived  about  a  half  a  mile  from  defendant's  house, 
near  Chilton,  in  Falls  county,  Texas,  during  the  year  1884.  The 
defendant  put  some  new  ground  in  to  cultivation  during  the 
spring  of  that  year.  Witness  knew  that  the  defendant  stayed 
closely  at  home  during  the  month  of  March,  1884.  Defendant 
may  have  gone  to  Marlin  as  often  as  three  times  during  the 
spring  of  1884.  Witness  could  not  say  that  defendant  was  not 
absent  from  his  home  as  long  as  a  day  at  a  time  during  the 
spring  of  1884.  Defendant  was  scarce  of  farm  stock,  and  kept 
his  horses  busy  during  the  month  of  March,  1884,  and  witness 
did  not  think  that  he  went  cattle  hunting  during  that  month. 

W.  J.  Wright  testified,  for  the  defense,  that  in  1884  he  lived 
about  three  miles  from  the  residence  of  defendant  and  Harwell. 
Late  in  March,  1884,  a  man  who  gave  his  name  as  Newt  John- 
son, and  one  James  Carr,  whom  the  witness  knew,  brought  five 
head  of  yearlings  to  witness's  place,  and  asked  for  the  witness's 
brother,  Will  Wright,  to  whom  he  said  he  had  contracted  the 
yearlings.  Witness  told  him  that  his  brother  was  then  in  Temple, 
and  that  he  could  not  say  when  he  would  be  back.  Johnson  ex- 
pressed great  disappointment,  and  asked  witness  to  pen  his  year- 
lings in  the  lot,  and  turn  them  out  with  his  cattle,  and  hold  them 
until  his  return.  He  and  Carr  then  left,  and  returned  a  few  days 
afterwards,  and  again  asked  for  witness's  brother  Will,  who 
was  not  at  the  house.  They  then  went  away.  Among  the  year- 
lings brought  to  witness's  house  by  the  said  Johnson  and  Carr, 
was  one  dun  steer  yearling  branded  WEV,  with  an  over  bar; 
another  was  a  red  heifer  yearling  branded  WR;  another  was 
branded  Y  and  some  indescribable  hieroglyphics.  The  brand  on 
the  remaining  yearling  the  witness  could  not  remember.  Wit- 
ness turned  those  yearlings  out  with  his  cattle,  as  Johnson  re- 
quested him  to  do,  and  they  remained  on  the  range  for  some 
time  afterwards.  The  dun  steer  and  red  heifer  frequently  came 
up  with  the  witness's  cattle,  but  the  other  yearlings  never  did. 
Witness's  brother  did  not  buy  the  yearlings,  and  witness  told 
Johnson  that  Mark  Harwell  would.  Johnson  asked  witness  to 
tell  Harwell  that  he  would  like  to  sell  the  yearlings  to  him. 
Johnson  was  a  tall,  slender  man,  between  twenty  and  twenty- 
five  years  of  age.     He  had  dark  hair,  and  the  witness  thought, 


\ 
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a  light  mustache.  He  rode  a  brown  or  bay  horse  on  both  visits 
to  witness's  house.  Carr  was  of  lighter  complexion  and  heavier 
build  than  Johnson,  and  rode  a  dun  pony.  Witness  then  knew 
that  an  indictment  for  horse  theft  was  pending  against  Carr  in 
the  district  court  of  Falls  county. 

Cross-examined,  the  witness  said  that  the  animals  brought  to 
his  house  by  Johnson  and  Carr  did  not  look  to  him  like  fine  stock. 
They  had  then  been  branded  not  exceeding  a  week.  Witness 
could  not  tell  that  the  brands  had  been  changed.  Witness  did 
not  see  Johnson  and  Carr  get  the  cattle  up  on  their  second  visit 
to  his  house,  and  did  not  know  that  they  did  so.  It  was  about 
the  last  of  March,  1884,  when  Johnson  and  Carr  came  to  the 
witness's  house  with  the  yearlings.  Carr  called  Johnson  '*  Newt." 
Carr  was  then  living  on  Deer  creek.  Jake  Morris  lived  on  the 
Hoolier,  about  twelve  miles  from  the  witness.  The  same  brand 
was  on  no  two  of  the  yearlings,  and  the  dun  steer  seemed  to 
have  been  freshly  altered.  The  animals  were  all  freshly  marked, 
but  witness  did  not  remember  the  marks.  Witness  never  saw 
the  man  Johnson  prior  to  his  first  mentioned  visit,  and  has  not 
seen  him  since  his  last  visit  to  his,  witness's,  house. 

John  Greer  testified,  for  the  defense,  that  he  lived,  in  March, 
1884,  between  Wright's  place  and  the  Hoolier  and  Indian  Grove 
creeks.  While  hunting  horses  one  evening  late  in  the  said 
March,  witness  saw  James  Carr,  and  a  man  whom  he  did  not 
know,  driving  five  or  six  yearlings,  one  of  which  was  a  dun 
steer  branded  WEV  with  an  upper  bar,  towards  Wright's  place, 
from  the  direction  of  the  Hoolier.  Carr  asked  if  he  was  travel- 
ing right  to  get  to  Wright's  house,  and  witness  told  him  that  he 
was.  Carr  was  riding  a  dun  pony,  and  the  stranger,  who  was  a 
tall,  slender  man,  a  horse,  and  not  a  mule.  Witness  had  never 
seen  either  Carr  or  the  stranger  since. 

Mark  Harwell  testified,  for  the  defense,  that,  on  or  about  the 
first  day  of  April,  1884,  he  contracted  with  a  man  named  John- 
son for  the  purchase  of  some  yearlings.  The  witness  had  to 
work  the  road  on  the  day  they  were  to  be  delivered,  and  asked 
the  defendant  to  receive  the  animals  for  him  Defendant  was 
then  on  the  way  to  the  house  of  the  witness's  mother.  When 
witness  got  home  in  the  evening  he  found  defendant,  James 
Carr,  Johnson,  T.  C.  De  Graff  en  ried,  and  Tom  Ellison  at  his 
house.  There  were  five  head  of  yearlings  in  the  bunch,  which 
the  witness  described  as  did  the  witness  W.  J.  Wright.  Witness 
found,  on  reaching  home,  that  defendant  had  taken  a  bill  of  sale 
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of  two  of  the  yearlings  to  himself,  and  had  given  Johnson  an 
order  on  him,  witness,  for  the  eighteen  dollars  purchase  money. 
Witness  bought  the  other  three,  paying  nine  dollars  per  head 
for  them.  Witness  and  defendant  sold  the  animals  described  to 
La  Prelle  Brothers,  and  they  were  driven  to  La  Prelle's  ranche 
by  defendant  and  Ellison,  except  one  of  them,  which  defendant 
sold  to  D.  J.  La  Prelle  on  the  range.  Witness  had  seen  the  cat- 
tle on  the  range  before  he  bought.  He  often  asked  about  their 
ownership,  and  was  as  often  asked  by  others.  James  Carr,  who 
left  the  country  soon  after  the  cattle  transaction,  lived  near  Jake 
Morris's  place,  and  knew  the  country  well.  Witness  did  not 
know  Johnson,  and  first  saw  him  when  he  contracted  to  buy  the 
yearlings,  and  last  saw  him  when  he  paid  for  the  yearlings.  He 
told  witness  that  he  lived  in  Bell  county.  The  brands  on  the 
yearlings  were  fresh  when  the  witness  first  saw  them,  and  wit- 
ness did  not  then  discover  that  they  were  run  over  old  brands, 
nor  did  he  ascertain  that  fact  until  they  shed  oflf.  Witness  was 
not  at  home  when  the  bill  of  sale  from  Johnson  to  the  defendant 
was  written.  The  hand  writing  of  the  bill  of  sale,  the  witness 
thought,  was  defendant's.  Witness  was  then  in  the  defendant's 
debt,  and  had  authorized  him  to  draw  on  him.  Tete  Fountain 
and  Bud  Gaither  were  at  the  witness's  house  on  the  evening  the 
cattle  named  were  delivered.  Tom  Ellison  was  sick  in  bed. 
Carr  claimed  no  interest  in  the  cattle,  but  said  that  the  cattle 
were  all  right,  and  that  the  defendant  lived  in  Bell  county, 
Texas,  on  Elm  creek.  Witness  was  in  Marlin  on  the  fourth  day 
of  June,  1884,  and  saw  the  defendant  there.     He  was  drinking. 

Cross-examined,  the  witness  testified  that  he  lived  on  Deer 
creek,  about  nine  miles  from  Marlin,  on  the  public  road  leading 
from  Marlin  to  Durango.  Witness  lived  about  ten  miles  from 
Jake  Morris.  Johnson  lived  about  fifteen  miles  from  the  La 
Prelle  pasture.  A  negro  named  Masters  came  to  witness's  house 
on  the  evening  of  the  cattle  transaction  with  Johnson.  Another 
negro  named  Ebenezer  Williams  was  at  work  all  of  that  day  on 
witness's  crib.  The  defendant  lived  at  Chilton,  about  three  miles 
from  the  witness.  He  was  witness's  brother-in-law.  Witness 
was  on  the  prairie  with  La  Prelle  and  defendant  on  May  8,  1884, 
when  defendant  sold  La  Prelle  the  BK  yearling.  Witness  did 
not  claim  that  yearling,  and  tell  defendant  he  could  use  it  to  pay 
his  debt  to  La  Prelle. 

W.  J.  Armstrong  testified,  for  the  defense,  that  he  lived  on  the 
•'Carolina"  place,  near  the  witness  Wright's.    Two  yearlings. 
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one  a  dun,  branded  WEV,  ran  with  witness's  and  the  Hedrick 
and  Wright  cattle,  for  a  time  after  the  latter  part  of  March,  1384. 
They  were  marked,  and  their  brands  were  fresh.  They  were 
graded  cattle. 

Mrs.  Mark  Harwell  testified,  for  the  defense,  that  some  time 
in  April,  1884,  Carr  and  a  man  named  Johnson  brought  some 
yearlings  to  her  husband's  house,  which  her  husband  and  defend- 
ant bought. 

Ebenezer  Williams  testified,  for  the  defense,  that  he  worked 
for  Mr.  Harwell  on  a  house  on  his  place,  in  April,  1884.  The 
house  was  near  the  lot.  On  one  of  the  days,  while  witness  was 
at  work,  a  man  named  Johnson  and  another  man  brought  some 
yearlings  to  Harwell's  house,  and  turned  them  into  the  lot. 
One  of  the  yearlings  was  a  dun  and  another  was  a  red  ani- 
mal. 

Gus  Tomlinson  testified,  for  the  defense,  that  he  saw  a  dun. 
steer  yearling  branded  WEV,  and  a  red  heifer  yearling  branded 
WR,  on  the  range  near  the  Carolina  place,  in  March,  1884.  The 
hair  was  then  long,  and  the  brands,  which  were  fresh,  looked  to 
have  been  '*  run  on."  Witness  next  saw  those  animals  in  April, 
on  the  same  range,  and  he  next  saw  them  in  the  possession  of 
R.  W.  Johnson,  Jake  Morris  and  John  Frost,  at  the  Grange  store 
at  Camden,  Texas. 

T.  C.  De  Groflfenried  testified,  in  substance,  that  he  was  present 
at  Mark  Harwell's  house,  early  in  April,  1S84,  when  the  men, 
Johnson  and  Carr,  brought  the  yearlings  described  to  Harwell's 
house,  and  sold  them  to  defendant  and  Harwell,  as  stated  by 
Harwell  on  the  stand.  Harwell  paid  Johnson  in  silver  and  cur- 
rency for  the  five  head  of  yearlings,  taking  up  defendant's  order 
for  eighteen  dollars.  The  bill  of  sale  from  Johnson  to  defendant 
was  written  by  defendant  and  signed  by  W.  N.  Johnson,  and 
was  attested  by  the  witness  and  Tom  Ellison. 

Tom  Ellison  corroborated  the  testimony  of  this  witness. 

The  defense  next  introduced  in  evidence  the  bill  of  sale,  dated 
April  1,  1884,  signed  by  W.  N.  Johnson  and  attested  by  De  Graf- 
fenried  and  Ellison,  purporting  to  convey  to  defendant  a  dun 
steer  yearling  branded  WEV,  and  a  red  heifer  yearling  branded 
KB.    The  defense  closed. 

W.  Sylvester  testified,  for  the  State,  in  rebuttal,  that  aslateas 
April  10,  1884,  he  saw  two  yearlings,  a  dun  steer  branded  WIJV, 
and  a  red  heifer  branded  WRB,  near  the  Carolina  place.  He 
then  went  to  Colonel  Gaither's  place,  and  asked  defendant  who 
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owned  them,  and  he  said  that  he  did  not  know.  Defendant  and 
witness  were  both  drinking,  l)ut  neither  was  drunk. 

Robert  Moore  testified,  for  the  State,  in  rebuttal,  that  James 
Carr  commenced  work  for  him  on  the  twenty-ninth  day  of 
March,  1884,  and  worked  steadily  for  two  months,  losing  but  one 
day,  which  was  the  nineteenth  day  of  April.  On  each  and  every 
other  day  of  the  time  between  March  29,  1884,  and  two  months 
thereafter,  Carr  was  on  the  witness's  place,  eight  miles  distant 
from  Harwell's.  During  the  first  ten  days  of  his  service,  Carr 
broke  wild  horses  for  witness. 

McClatchey  testified,  for  the  defense,  that  he  lived  near  Du- 
rango,  about  eight  miies  from  Robert  Moore's  place,  and  about 
nine  miles  from  the  defendant's  place.  Witness  saw  James  Carr 
several  times  during  the  spring  of  1884,  hunting  stock  in  the 
vicinity  of  his,  witness's,  residence.  On  one  occasion  two  negroes 
were  with  the  said  Carr,  riding  wild  horses,  which  the  witness 
thought  belonged  to  Robert  Moore. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Oltorf  A  Harlan  and  Martin  db  Dickenson,  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  Appellant  was  convicted  upon  an. 
indictment  containing  two  counts,  the  first  for  theft,  and  the 
second  for  receiving  stolen  property  knowing  it  to  have  been 
stolen. 

We  here  copy  in  full  the  judgment  of  the  court,  as  follows: 
"  On  this  tenth  day  of  February,  A.  D.  1886,  this  cause  coming 
on  to  be  heard,  came  the  State  of  Texas,  by  her  county  attorney, 
and  announced  ready  for  trial.  Thereupon  came  a  jury  of  good 
and  lawful  men,  to-wit:  L.  W.  Kelley  and  eleven  others,  who 
were  selected,  empaneled,  and  sworn  according  to  law,  and  the 
indictment  being  read,  the  defendant  to  the  charge  therein  of 
theft  of  a  yearling  neat  cattle,  '  plead  not  guilty,'  and  the  jury, 
after  hearing  the  evidence,  argument  of  counsel,  and  charge  of 
the  court,  retired,  in  charge  of  the  proper  officer,  to  consider  of 
their  verdict,  and  after  due  deliberation  returned  into  open 
court,  the  defendant  being  present,  the  following  verdict,  to-wit: 
*  We,  the  jury,  find  the  defendant  guilty  as  charged  in  the  sec- 
ond count  of  the  indictment,  and  assess  his  punishment  at  two 
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(2)  years'  confinement  in  the  penitentiary.  L.  W.  Kelley,  fore- 
man.' Wherefore  it  is  considered  \)y  the  court  that  the  defend- 
ant is  guilty  (of  the  theft  of  a  yearling  neat  cattle)  as  charged  in 
the  indictment,  and  as  found  by  the  verdict  of  the  jury.  It  is 
therefore  ordered,  adjudged,  and  decreed,  by  the  court,  that  the 
defendant,  Thomas  Gaither,  be  condemned  to  imprisonment  in 
the  State  penitentiary  for  a  period  of  two  years,  in  accordance 
with  the  verdict  of  the  jury  and  judgment  of  the  court,  and  that 
he  be  remanded  to  the  custody  of  the  sheriff  of  Falls  county,  and 
by  him  to  be  safely  confined  in  the  common  jail  of  Falls  county 
to  await  the  further  orders  of  this  court." 

The  sentence  of  the  court  followed  the  terms  of  this  judgment, 
and  appellant  was  condemned  to  imprisonment  in  the  peniten- 
tiary for  the  offense  of  "the  theft  of  a  yearling."  It  is  manifest 
that  the  judgment  and  sentence  are  not  supported  by  the  verdict. 
The  verdict  found  the  defendant  guilty  on  the  second  count  of 
the  indictment,  which  was  a  charge  for  receiving  stolen  prop- 
erty, knowing  it  to  be  stolen.  The  judgment  and  sentence  were 
for  theft  of  an  animal  as  charged  in  the  first  count  of  the  indict- 
ment. 

It  is  now'well  settled  in  this  State  that  theft  and  receiving 
stolen  property,  knowing  it  to  be  stolen,  are  two  separate,  dis- 
tinct, and  specific  offenses,  and.  that  under  an  indictment  for 
theft,  a  party  can  not  be  convicted  of  receiving  stolen  property, 
and  vice  versa.  (Brown  v.  The  State,  15  Texas  Ct.  App.,  581, 
and  authorities.) 

One  of  the  requisites  of  a  final  judgment,  as  declared  by  our 
statutes,  is  that  the  said  judgment  must  show,  in  the  case  of  a 
conviction,  that  it  is  considered  by  the  court  that  the  defendant 
is  adjudged  to  be  guilty  of  the  offense  as  found  by  the  jury;  or, 
in  case  of  acquittal,  that  the  defendant  be  discharged."  (Code 
Crim.  Proc»,  Art.  791,  subdiv.  9.)  This  mandate  of  the  law  has 
not  been  complied  with  in  the  judgment  rendered  in  this  case. 
In  a  felony  case  the  trial  must  be  by  jury,  and  it  is  the  verdict  of 
the  jury  which  gives  validity  and  effect  to  the  judgment  as  to 
the  character  of  the  crime  which  has  been  committed;  and 
where  the  jury  have  determined  the  crime  upon  the  special  issues 
fairly  submitted  to  them  by  the  court,  it  is  well  settled  that  the 
court  can  not  look  beyond  the  verdict  to  any  fact  apparent  in 
the  record  to  aid  the  judgment.  (Ledyard  v.  Brown,  27  Texas, 
393;  Raines  v.  Calloway,  Id.  679.)  In  this  case  there  is  a  fatal 
variance  between  the  verdict  and  the  judgment  and  sentence^ 
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and  the  latter  are  virtually  without  a  verdict,  which  is  absolutely 
essential  to  their  support,  and  consequently  they  cannot  be  per- 
mitted to  stand. 

Another  fatal  objection  to  this  conviction  is  that  the  verdict  of 
the  jury  as  rendered,  even  if  the  judgment  had  been  in  accord- 
ance with  said  verdict,  can  not  stand,  because  the  judgment  as 
above  set  forth  shows  that  the  defendant  never  pleaded  to  the 
second  count  in  the  indictment,  that  is  for  ''receiving  stolen 
property,"  of  which  said  verdict  finds  him  guilty,  but,  on  the 
contrary,  said  judgment  expressly  declares  that  **the  indictment 
being  read,  the  defendant  to  the  charge  therein  of  theft  of  a  year- 
ling neat  cattle^  plead  not  guilty J*^  If  defendant  had  pleaded 
generally  "not  guilty"  to  the  indictment,  that  would  have  been 
sufficient  to  put  in  issue  all  the  counts  charged  in  the  indictment. 
But  a  plea  as  to  one  count  alone,  specifically  stating  the  count, 
must  be  held  as  intending  to,  and  as  in  fact,  only  embracing  said 
count,  and  especially  when  the  other  counts  charge  separate  and 
distinct  offenses,  as  in  this  instance.  It  is  a  rule  too  well  estab- 
lished to  require  a  citation  of  authority  at  this  late  day  that 
unless  the  record  on  appeal  shows  affirmatively  that  a  defend- 
ant on  trial  of  a  criminal  offense  pleaded  to  the  charge  preferred 
against  him,  and  upon  which  the  prosecution  is  predicated,  a 
judgment  of  conviction  will  be  set  aside,  because  where  there  is 
no  issue  for  the  jury  to  try,  or  for  the  court  to  determine,  there 
being  no  plea  to  the  second  count  of  the  indictment,  the  verdict 
rendered  by  the  jury  was  upon  an  issue  that  had  never  been 
made  by  a  plea,  and,  consequently,  had  the  judgment  been  in 
accordance  with  the  verdict,  it  would  have  been  set  aside  for 
this  reason  also. 

Looking  to  the  conduct  of  another  trial  of  this  case,  we  are 
of  opinion  that  the  court  erred  in  excluding  the  testimony  pro- 
posed to  be  elicited  on  cross  examination  of  the  State's  witness 
R.  W.  Johnson,  as  shown  by  defendant's  second  bill  of  excep- 
tions. Johnson  was  the  alleged  owner  and  prosecutor.  On  his 
examination  in  chief  he  stated  that,  about  three  or  four  weeks 
after  he  had  recovered  the  stolen  yearling,  he  met  appellant  and 
one  Mark  Harwell,  and  had  a  conversation  with  them  about  the 
yearlings.  The  defendant's  counsel  asked  him  to  state  the  con- 
versation, to  which  the  State's  counsel  objected,  because  the 
conversation  was  brought  about  by  defendant,  and  showed  that 
it  was  not  the  first  time  that  defendant  had  learned  of  the  charge 
against  him,  and  that  the  declarations  made  by  defendant  in 
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said  conversation  would  be  self  serving,  and  therefore  inadmis- 
sible. The  court  excluded  the  testimony.  This  ruling,  we  are  of 
opinion,  was  erroneous.  The  State's  witness  had  detailed  an  act 
of  the  defendant,  to-wit,  "that  Gaither  had  met  witness  in  the 
road  near  his  residence,  had  introduced  himself  and  Mark  Har* 
well  to  witness,  and  that  Gaither,  this  appellant,  befi:an  the  con- 
versation by  asking  about  the  yearling  that  had  been  recovered 
by  witness,  the  subject  not  having  been  mentioned  by  wit- 
ness." 

The  statutory  rule  upou  the  subject  is  that  when  a  detailed  act, 
declaration,  conversation  or  writing  is  given  in  evidence,  any 
other  act,  declaration  or  writing  which  is  necessary  to  make  it 
fully  understood,  or  explain  the  same,  may  also  be  given  in  evi- 
dence. (Code  Crim.  Proc,  Art.  751;  Davis  v.  The  State,  3  Texas 
Ct.  App.,  91;  Greene  v.  The  State,  17  Texas  Ct.  App.,  395;  Har- 
rison V.  The  State,  20  Texas  Ct.  App.,  585;  Rainey  v.  The  State, 
Id.,  470.) 

There  are  other  irregularities  in  the  record  which  we  do  not 
deem  it  essential  to  notice,  save  by  way  of  remark  that  other 
material  errors  complained  of  and  not  discussed  by  us  are  of  a 
character  deemed  not  likely  to  occur  on  another  trial. 

For  the  errors  above  discussed^  the  judgment  is  reversed  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  19,  1886. 
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Clem  Pierce  v.  The  State. 

1.  Practice.— Char(4B  of  the  Court  is  not  revisable  for  immaterial  error 
unless  the  same  was  excepted  to  at  the  proper  time. 

2.  Same—Simple  Assault— Deadly  Weapon.— Whether  or  not  the  weapon 
used  in  committing  an  assault  is  in  fact  a  deadly  one  is  a  matter  of  proof, 
and  depends  in  some  cases  upon  its  use  or  the  manner  of  its  use.  If  the 
weapon  (a  pistol  in  this  case)  was  used  to  strike  with  only,  the  assault 
would  not  be  aggravated  unless  the  evidence  shows  taat  when  used  in 
that  manner  it  was  a  deadly  weapon;  or  that,  by  means  of  such  oMt 
serious  bodily  injury  was  inflicted;  or  that  the  assault  was  committed 
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with  premeditated  design,  and  by  the  use  of  means  calculated  to  injQlot 
great  bodily  injury.  The  proof  failing  to  establish  the  deadly  character 
of  the  pistol  when  used  as  a  weapon  to  strike  with,  the  presumption  ob- 
tains that  it  was  not,  as  used,  a  deadly  weapon;  and  the  proof  failing 
further  to  establish  any  of  the  other  conditions  enumerated,  the  issue  of 
simple  assault  arises,  and  should  have  been  submitted  in  charge  to  the 
jury.  Failure  to  so  charge,  however,  in  the  absence  of  exception  or  addi- 
tional requested  charge,  is  not  ground  for  reversal.  See  the  opinion  in 
extenso  on  the  question. 

8.  Same — Self  Defense. — See  the  statement  of  the  case  for  evidence  ?ield  to 
demand  of  the  trial  court  a  charge  upon  the  law  of  self  defense  as  em- 
braced in  Article  570  in  connection  with  Article  571,  and  Articles  672  and 
578  of  the  Penal  Code.  Note  the  charges  upon  the  subject  of  self  defense 
given  in  this  case  and  Iield  so  far  deficient  as  to  require  a  reversal  of  the 
conviction  notwithstanding  the  same  were  not  excepted  to  at  the  proper 
time. 

4  Practice. — The  law  of  the  State  recognizes  no  **  reasonable  rules  or  reg- 
ulations^' for  the  protection  of  a  gambling  house.  Under  the  facts  of 
this  case  the  assault  cannot  be  justified  upon  the  plea  that  the  accused 
had  the  right  to  eject  the  iniured  party  from  the  gambling  room. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  be- 
fore the  Hon.  R.  Maltbie. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to 
murder  one  Amos  Reed,  in  Grayson  county,  Texas,  on  the 
fifteenth  of  February,  1885.  A  term  of  four  years  in  the 
penitentiary  was  the  penalty  assessed  against  the  appellant. 

Amos  Reed  was  the  first  witness  for  the  State.  He  testified 
that,  on  Sunday  morning,  February  15,  1885,  between  the  hours 
of  eleven  a.  m.  and  twelve  m.,  he  went  into  the  defendant's 
gaining  house,  which  was  situated  up  stairs  in  a  building  on 
West  Houston  street,  in  the  city  of  Sherman.  Witness,  John 
Brown,  Amos  Saunders,  and  Mat  Heath  played  one  game  of 
cards  in  the  card  room.  The  witness  lost  the  only  quarter  of  a 
dollar  he  had.  After  that  game  was  played-out,  another  game 
was  made  up  between  the  same  parties,  except  the  witness.  A 
number  of  persons  besides  those  engaged  in  the  game  were  then 
in  the  room.  Witness  could  remember  that  Chuff  Robinson, 
Jim  Nicholson,  and  Bill  Martin  were  among  those  present. 
When  the  game  was  made  up,  or  at  least  when  it  was  commenced 
to  be  played,  some  one  of  the  party  called  on  those  in  the 
house,  and  not  engaged  in  the  game,  to  leave  the  room,  remark- 
ing in  the  same  connection  that  the  room,  during  the  progress  of 
a  game,  could  be  occupied  only  by  those  engaged  in  it.    Several 
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of  the  parties  not  engaged  in  the  game  hesitated  before  comply- 
ing with  the  request  to  leave  the  room,  and  Jim  Brown,  who  was 
in  the  employ  of  the  defendant,  was  requested  by  some  one  in 
the  game  to  make  those  not  engaged  in  the  game  leave  the  room. 
Brown  requested  those  not  present  to  leave  the  room,  and  all 
save  witness  and  Bill  Martin  went  out.  Witness  told  Brown  he 
wanted  to  stay  in  the  room  until  the  game  was  played,  because 
Heath  had  promised,  whether  winning  or  losing,  to  give  him 
a  quarter  as  soon  as  the  game  was  over.  Such  an  arrangement 
did  not  meet  the  approval  of  the  parties  playing,  and  they  called 
the  defendant,  who' was  then  in  another  part  of  the  house,  to 
put  witness  out.  Defendant  thereupon  requested  all  parties  not 
engaged  in  the  game  to  leave  the  room,  remarking  that  the  room 
was  for  the  accommodation  only  of  those  playing.  Witness 
refused  to  leave  and  told  defendant  that  he  was  waiting  to  get 
a  quarter  that  Heath  had  promised  him  at  the  conclusion  of  the 
game.  Defendant  insisted  that  witness  should  leave.  Witness 
refused  to  go  until  he  got  the  piece  of  money  promised  him. 
Defendant  thereupon  thrust  the  witness  through  the  room  door 
into  the  hall.  When  the  witness  turned  facing  the  door  he  saw 
the  defendant  standing  in  the  door,  with  one  hand  against  it,  £ks 
if  to  prevent  the  witness  going  into  the  room  a^ain.  Defendant 
remarked  that  he  would  mash  the  witness's  mouth.  Witness 
told  him  to  do  it,  and  complained  to  defendant  that  he  was  not 
being  treated  right.  Defendant  thereupon  thrust  his  hand  into 
his  hip  pocket,  drew  a  pistol,  raised  his  left  hand  before  his  face, 
and  discharged  his  pistol  under  his  left  arm.  Witness  was 
knocked  senseless  to  the  floor  just  outside  the  gambling  room 
door.  The  ball  struck  the  witness  on  the  right  side  of  the  face, 
opposite  the  lower  part  of  the  nose,  ranged  backwards  and 
lodged  about  the  lower  part  of  the  right  ear,  where  it  still  is. 
Witness  expected  to  die,  and  was  confined  to  his  bed,  in  the  care 
of  Doctor  Gunby,  between  six  weeks  and  two  months.  Witness 
had  but  recently  recovered  suflSciently  from  an  ax  cut  on  the  foot 
to  walk  without  crutches,  and,  when  shot,  was  still  lame.  The 
defendant  was  greatly  his  superior  in  strength  and  size. 

Cross-examined,  the  witness  testified  that  he  did  not  thrust  his 
hand  into  his  pocket  when  he  turned  around  at  ,the  door,  when 
pushed  out  by  the  defendant.  He  had  no  knife,  nor  did  he 
draw  one  on  the  defendant.  He  did  not  strike  at  the  defend- 
ant with  his  hand,  knife,  or  any  thing  else.  Witness  did  noth- 
ing when  put  out  of  the  room,  except  to  turn  around,  and,  when 
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defendant  threatened  to  mash  his  mouth,  to  tell  him  to  do  it 
then;  and  that  he,  defendant,  was  not  treating  him,  witness, 
right.  The  defendant  did  not,  nor  did  he  have  any  occasion,  to 
ward  off  any  blows  struck  by  the  witness.  Witness  made  no 
effort  to  strike  the  defendant.  Witness  lost  his  only  twenty-five 
cents  on  the  first  game,  and  was  waiting  to  be  staked  for  the 
third  game  by  Mat  Heath.  Defendant  requested  witness  to 
leave  the  room  several  times  before  putting  him  out.  Witness 
had  often  visited  the  defendant's  gaming  house  before  this 
trouble,  and  had  participated  in  many  games  played  therein. 
Witness  knew  Major  Boswell.  He  did  not  tell  Major  Boswell,  at 
Levy's  corner,  in  Sherman,  about  a  week  before  this  trouble, 
that  he  had  been  long  losing  at  the  game  played  at  the  defend- 
ant's house,  and  that  neither  the  defendant  nor  other  parties 
would  help  him  when  he  was  '*  broke,"  and  that  the  next  time 
the  defendant,  or  any  body  else,  fooled  with  him,  witness,  in 
that  house,  he  intended  to  cut  his  guts  out. 

John  Brown  testified,  for  the  State,  that  he  was  in  the  first 
game  played  in  defendant's  house,  before  the  difficulty  between 
defendant  and  Amos  Reed  occurred.  The  game  was  **  six  up 
and  seven  out "  with  cards,  the  stake  being  twenty-five  cents 
each.  Witness,  Amos  Reed,  Amos  Saunders,  and  Mat  Heath, 
were  the  parties  playing.  Witness  did  not  know  which  of  the 
four  won  the  '*pot,"  but  knew  that  he  and  Reed  both  lost.  At 
the  conclusion  of  that  game,  another  game  was  made  up,  and  a 
number  of  parties,  non-players,  had  collected  in  the  room.  Some 
one  in  the  game  requested  those  not  playing  in  the  game  to  leave 
the  room.  Jim  Brown,  who  was  working  for  the  defendant,  was 
then  requested  to  put  out  all  parties  not  interested  in  the  game. 
A  number  of  persons,  including  Amos  Reed,  refused  to  leave  the 
room.  Defendant  was  then  called  into  the  room,  and  requested 
to  clear  it  of  all  persons  not  playing.  Witness  and  several 
others  went  out.  Reed,  who  was  standing  in  the  corner  of  the 
room,  said  that  he  intended  to  have  a  piece  of  money  before  he 
left.  Defendant  and  other  parties  made  several  appeals  to  Reed 
to  leave  the  room.  Reed  as  often  replied  that  he  wanted  a  piece 
of  money  before  he  left,  and  that  Mat  Heath  had  promised  to 
stake  him  at  the  end  of  the  game.  It  was  about  this  time  that 
witness  left  the  room,  and  walked  down  the  hall  to  light  his  pipe. 
Having  lit  his  pipe  the  witness  walked  back  up  the  hall,  and  at 
the  door  of  the  gaming  room  met  Reed  coming  out,  pursued  by 
the  defendant.     When  he  reached  the  hall  Reed  turned  around, 
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facing  the  defendant.  Some  words  passed  between  them,  when 
defendant  said  that  he  would  mash  Reed's  mouth.  Defendant  then 
thrust  his  right  hand  into  his  hip  pocket  and  caught  the  handle 
of  his  pistol.  The  pistol  appeared  to  catch  on  the  lining  of  the 
pocket.  He  succeeded,  presently,  in  disengaging  it,  drew  it, 
placed  his  left  arm  in  front  of  his  face  and  breast,  leveled  the 
pistol  on  Reed,  and  fired,  the  ball  striking  Reed  on  the  right  side 
of  the  nose.  Reed  fell  senseless  to  the  floor,  and  witness  and 
others,  if  not  all  of  the  negroes,  ran  down  stairs.  Witness  did 
not  see  what  became  of  the  defendant. 

Cross-examined,  the  witness  testified  that  Bill  Martin  was  one 
of  the  persons  in  the  room  who  did  not  take  part  in  the  game. 
Nicholson  and  others  went  out  with  the  defendant,  when  re- 
quested to  leave.  Witness  heard  the  noise  or  disturbance  in  the 
room  while  he  was  lighting  his  pipe.  Reed  had  no  knife  that 
the  witness  saw,  nor  did  he  strike  or  attempt  to  strike  the  de- 
fendant before  the  shot  was  fired.  Defendant  fired  from  the  side 
of  the  door  way  next  to  the  gaming  room.  Defendant's  left  arm 
was  resting  on  the  door  facing  just  before  the  shot  was  fired. 
Reed  was  making  no  demonstration  towards  the  defendant  when 
the  shot  was  fired. 

M.  O.  Callahan,  the  keeper  of  the  Grayson  county  jail,  testi- 
fied, for  the  State,  that  he  and  ex-sheriff  Everhart  went  in  search 
of  the  defendant  just  after  the  shooting.  They  found  him  un- 
der a  platform  in  the  rear  of  the  building  in  which  the  shooting 
occurred.  He  said  that  he  hid  under  the  platform  because  he 
was  afraid  of  being  mobbed.  Some  one  handed  the  witness  the 
pistol  in  evidence,  as  the  defendant's  pistol.  That  weapon  was 
a  self  cocking  five  shooter  bull  dog  pistol.  One  chamber  was 
empty  when  the  witness  received  it.     The  State  rested. 

John  Nicholson  was  the  first  witness  for  the  defendant.  He 
testified  that  he  was  in  the  defendant's  gaming  room  just  before 
the  difficulty  between  Reed  and  defendant  occurred.  He  heard 
Reed  refuse  to  leave  the  room  when  requested,  and  heard  some 
one  of  the  parties  engaged  in  the  game  appeal  to  Jim  Brown  to 
clear  the  room  of  non-players.  Witness  and  others  passed  out 
of  the  room  when  Brown  made  the  request  for  them  to  do  so. 
Defendant  was  sent  for  when  Reed  refused  to  leave  the  room. 
Witness  heard  defendant  ask  all  not  engaged  in  the  game  to 
leave  the  room.  He  heard  Reed  refuse  to  leave,  and  when  he 
reached  the  billiard  hall  he  heard  the  noise  or  scuffling  attend- 
ing the  defendant's  effort  to  expel  Reed.     He  also  heard  the  re- 
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port  of  the  pistol,  but  did  not  see  the  pistol  fired.  Defendant 
appealed  to  Reed  as  many  as  a  half  a  d.ozen  times  to  leave  the 
room.  Reed  as  often  replied  that  he  would  not  leave  until  he  got 
a  piece  of  money.  Witness  did  not  know  what  became  of  the 
defendant  after  the  shot  was  fired. 

Bill  Martin  testified,  for  the  defense,  that  he  stepped  into  the 
defendant's  gaming  room  a  few  moments  before  the  shooting  oc- 
curred. He  found  Heath,  Saunders,  Robinson,  and  some  one 
else,  engaged  in  a  game  of  cards,  and  Reed,  Nicholson,  and 
others,  standing  around.  Some  one  of  the  parties  playing  in  the 
game  asked  Jim  Brown,  the  defendant's  employe,  to  ask  all  per- 
sons not  playing  to  leave  the  room.  Brown  did  so,  and  Reed  re- 
fused to  go.  Defendant  was  then  sent  for  to  clear  the  room.  He 
asked  Reed  as  many  as  a  dozen  times  to  leave  the  room,  and 
Reed  as  often  refused  to  leave.  Defendant  told  Reed  that  the 
room  was  for  the  use  of  players  only.  Reed  stood  in  the  north 
corner  of  the  room,  refusing  to  go  out,  with  his  hand  in  his  pocket. 
Defendant  finally  put  his  hand  on  Reed's  shoulder  and  pushed 
him  across  the  room  to,  and  out  of  the  door,  into  the  hall. 
When  he  got  into  the  hall  Reed  turned,  facing  the  defendant, 
and  drew  a  knife  from  his  pocket.  He  then  advanced  upon  the 
defendant,  and  struck  at  him  two  or  three  times  with  the  knife. 
Defendant  retreated  backwards,  while  Reed  advanced  and 
struck  at  him.  Finally  he  drew  his  pistol,  raised  it  in  a  striking 
attitude,  and  told  Reed  that  he  would  knock  his  head  off.  In  an 
effort  to  club  Reed  with  the  pistol,  the  pistol  was  discharged. 
Reed  was  striking  at  the  defendant  with  his  knife  when  the  shot 
was  fired.  All  of  the  negroes,  save  witness  and  Chuff  Robinson, 
fled  from  the  house.  Witness  afterwards  saw  Reed's  barlow 
knife  lying  on  the  floor,  but  did  not  know  what  became  of  it. 
The  pistol  was  projected  from  the  defendant's  hand  when  the 
shot  was  fired,  and  fell  to  the  floor  near  the  wall.  Witness  did 
not  see  John  Brown  standing  in  the  hall  at  the  time  of  the  shoot- 
ing. 

Cross-examined,  the  witness  testified  that  he  and  the  defend- 
antr  were  not  friends.  They  had  not  been  on  speaking  terms  for 
two  years  prior  to  the  shooting.  Their  trouble  grew  out  of  a  case 
tried  in  the  Federal  court,  at  Dallas.  Witness  had  discussed 
this  case,  and  his  knowledge  of  the  facts,  with  no  one  except 
Bill  Douglass,  and  not  with  him  since  the  day  of  the  shooting. 
Witness  at  no  time  told  the  State's  attorney  that  he  knew  noth- 
ing of  the  case.    On  the  contrary,  he  refused  to  talk  to  the 
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State's  attorney  at  all  about  the  case.  Defendant's  attorneys 
sent  several  times  for  the  witness  to  call  on  them  at  their  office, 
but  witness  refused  to  go. 

Amos  Saunders  testified,  for  the  defense,  substantially  as  did 
the  previous  witness,  as  to  the  two  games  of  cards,  and  the  re- 
peated efforts  of  Brown  and  the  defendant  to  gfet  Reed  to  leave 
the  room.  He  stated  in  addition,  that,  just  before  the  last  time 
defendant  asked  Reed  to  leave,  he,  witness,  told  Reed  to  go,  and 
to  wait  for  him  outside,  when  he,  witness,  would  give  him  a 
quarter.  Reed  refused.  Defendant  then  pushed  him  out  of  the 
door.  When  he  got  into  the  hall  Reed  turned,  drew  his  hand 
from  his  pocket,  and  struck  at  defendant  two  or  three  times. 
Defendant  held  up  his  left  arm  to  ward  off  the  blows,  drew  his 
pistol,  and  struck  at  Reed  with  it.  The  pistol  was  discha/*ged, 
and*' flew"  out  of  the  defendant's  hai^ds.  Witness  saw  no 
knife  in  the  hand  of  Reed. 

Cross-examined,  the  witness  testified  that  he  played  at  cards 
some  times,  but  was  not  a  professional  gambler.  He  was  a  black 
smith  by  trade,  and  had  worked  for  Fowler  for  eight  or  ten 
years.  Witness  did  not  lose  his  job.  He  was  not  working  at 
present,  but  could  get  work  any  time  he  pleased.  The  witness 
had  no  interest  in  the  defendant's  gambling  house.  Reed  did 
not  advance  upon  defendant,  nor  did  the  defendant  retreat.  De- 
fendant, had  not  kept  a  gambling  house  since  the   shooting. 

Mat  Heath  testified,  for  the  defendant,  substantially  as  did  the 
witness  Amos  Saunders. 

Major  Boswell  testified,  for  the  defense,  that  he  had  a  conver- 
sation with  Reed,  a  few  days  before  the  shooting,  at  Levy's  cor- 
ner, in  the  city  of  Sherman,  in  the  course  of  which  Reed  said 
that  he  had  lost  all  of  his  money  in  defendant's  house;  that  it 
looked  like  he  never  could  win  again;  that  neither  defendant 
nor  others  would  let  him  have  any  money  after  losing,  and  that 
the  first  time  the  defendant  or  any  other  son-of-a-b — h  in  his 
house  bothered  him,  he.  Reed,  would  cut  his  guts  out. 

The  charges  of  the  court  referred  to  in  the  third  head  note  of 
this  report,  read  as  follows: 

"Tenth.  *  *  *  *  But  if  you  believe  the  said  Reed  either 
assaulted  said  Pierce,  or  made  any  hostile  demonstration  tow- 
ards him,  and  that  said  Pierce,  in  order  to  repel  such  attack^ 
struck  said  Reed  with  said  pistol,  and  that  said  pistol  was  not  a 
deadly  weapon  in  the  mode  and  manner  of  its  use,  and  that  said 
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pistol  was  accordingly  discharged  and  wounded  said  Reed,  you 
will  find  the  defendant  not  guilty. 

"Eleventh.  If  you  believe  from  the  evidence  that  by  reason 
of  some  act  done  or  word  spoken,  coupled  with  the  acts  of  the 
said  Reed,  it  reasonably  appeared  to  the  said  Pierce  that  the  said 
Reed  was  then  about  to  take  his  life,  or  to  inflict  serious  bodily 
injury  upon  him,  the  said  Pierce,  then,  under  such  circumstances, 
the  defendant  would  have  the  right  to  take  the  life  of  the  said 
Reed;  and  if  jou  believe  that  the  above  state  of  facts  existed, 
you  will  find  the  defendant  not  guilty.  It  is  not  necessary  in 
order  for  this  defendant  to  justify,  for  him  to  have  been  in 
actual  danger;  but  it  would  be  suflScient  if  you  believe  from  the 
evidence  that  the  defendant  really  believed  that  he  was  in  real 
danger;  and  in  passing  upon  the  evidence,  you  will  view  it  from 
the  standpoint  of  the  defendant,  and  find  the  facts  as  you  be- 
lieve they  appeared  to  him." 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

J.  D.  Woods  and  A.  C.  Turner,  for  the  appellant. 

J.  H,  BurtSy  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  JS'our  distinct  issues  are  fairly  presented  by 
the  evidence.  1.  An  assault  with  intent  to  murder.  2.  An  ag- 
gravated assault.  3.  A  simple  assault;  and  4,  self  defense.  The 
first  issue  was  suflSciently  and  correctly  submitted  to  the  jury  by 
the  charge  of  the  court. 

As  to  the  second  issue,  whilst  the  charge  of  the  court  in  rela- 
tion thereto  is  not  literally  correct,  and  is  perhaps  somewhat 
awkwardly  expressed,  still  we  think  it  is  substantially  correct, 
and  there  being  no  exceptions  thereto,  taken  at  the  time  of  the 
trial,  we  are  not  called  upon  to  revise  immaterial  errors  therein. 

As  to  the  third  issue,  there  was  no  charge  whatever.  There  is 
evidence  tending  to  show  that  defendant  was  striking,  or  at- 
tempting to  strike,  the  injured  party  with  a  pistol,  when  the  pis- 
tol was  accidentally  discharged,  whereby  the  injury  complained 
of  was  infiicted.  If  the  pistol  was  used  by  the  defendant  to 
strike  with  only,  the  assault  would  not  be  aggravated,  unless  the 
evidence  showed  that  when  used  in  that  manner  it  was  a  deadly 
weapon;  or  that,  by  means  of  such  use  serious  bodily  injury 
had  been  infiicted;  or  that  the  assault  was  committed  with  pre- 
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meditated  design,  and  by  the  use  of  means  calculated  to  inilict 
great  bodily  injury.  (Penal  Code,  Art.  496.)  There  is  no  proof 
establishing  either  of  these  conditions.  There  is  no  proof  that 
the  pistol  was  a  deadly  weapon  when  used  to  strike  with,  and 
in  the  absence  of  such  proof  it  would  be  presumed  that  it  was 
not  that  character  of  weapon  when  so  used.  When  a  gun  or 
pistol  is  used  to  strike  with,  it  is  not  necessarily  a  deadly  weapon, 
but  would  be  such,  or  not,  according  to  its  size,  or  the  manner 
of  using  it,  and  its  character  is  usually  to  be  determined  by  the 
jury.  (Hunt  v.  The  State,  6  Texas  Ct.  App.,  663;  Wilson  v.  The 
State,  15  Texas  Ct.  App.,  150.)  If,  therefore,  the  pistol  when  used 
to  strike  with  was  not  a  deadly  weapon,  and  while  being  so  used 
was  accidentally  discharged,  whereby  serious  bodily  injury  was 
inflicted,  and  if  the  assault  was  not  committed  with  premedi- 
tated design  and  by  the  use  of  means  calculated  to  inflict  serious 
bodily  injury,  and  if  no  serious  bodily  injury  was  inflicted  by 
striking  with  the  pistol,  then  such  assault  would  be  of  no  higher 
grade  than  a  simple  assault;  for  ''no  act  done  by  accident  is  an 
bflfense  except  in  certain  cases  specially  provided  for,  where 
there  has  been  a  degree  of  carelessness  or  negligence  which 
the  law  regards  as  criminal"  (Penal  Code,  Art.  44),  as  in  the  case 
of  negligent  homicide.     (Penal  Code,  Art.  578,  et  seq.) 

We  think  the  court  should  have  submitted  the  issue  of  sipaple 
assault  to  the  jury  under  the  facts  of  this  case,  but  this  omis- 
sion in  the  charge  not  having  been  excepted  to,  and  no  addi- 
tional charge  presenting  the  issue  having  been  requested  by  the 
defendant,  we  would  not  for  this  error  disturb  the  conviction, 
because  it  does  not  appear  to  us  probable  that  the  defendant  was 
injured  or  prejudiced  by  the  failure  of  the  court  to  submit  said 
issue. 

As  to  the  fourth  issue,  the  court  charged  upon  it,  but  not  fully 
and  accurately.  The  evidence  demanded  a  charge  upon  the  law 
of  self  defense  as  embraced  in  Articles  570  and  572  of  the  Penal 
Code;  and  in  connection  with  Article  570,  Article  571  should  have 
been  given  in  charge.  (Kendall  v.  The  State,  8  Texas  Ct.  App., 
569;  Foster  v.  The  State,  11  Texas  Ct.  App.,  105;  Jones  v.  The 
State,  17  Texas  Ct.  App.,  602;  Stevenson  v.  The  State,  Id.,  618; 
Risby  V.  The  State,  Id.,  518.)  Again,  the  court  omitted  to  give 
in  charge  Article  573  of  the  Penal  Code,  which  was  a  material 
error.  (Bell  v.  The  State,  17  Texas  Ct.  App.,  550;  Arto  v.  The 
State,  19  Texas  Ct.  App.,  126.)  Upon  this  issue  of  self  defense 
we  think  the  charge  of  the  court  is  materially  defective,  and  its 
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deficiency  is  of  that  character  which  is  fatal  to  the  conviction, 
although  not  excepted  to  at  the  time  of  the  trial.  Because  of 
the  error  upon  the  issue  of  self  defense,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

As  to  the  right  of  the  defendant  to  forcibly  eject  the  injured 
party  from  the  gambling  room,  we  are  of  the  opinion  that  he 
had  no  such  right  under  the  facts  of  this  case,  and  cannot  jus- 
tify his  assault  upon  that  plea.  The  law  knows  no  reasonable 
rules  or  regulations  for  the  protection  of  a  gambling  room,  and 
games  played  in  violation  of  law. 

In  all  other  respects  except  those  above  motioned,  we  think 

the  conviction  is  a  legal  one,  but  for  the  reason  before  named 

the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
Opinion  delivered  June  19,  1886. 


[No.  6058.] 
Elliot  Dooley  v.  The  State. 

FoRGBRY— Term  Defined.— '' Pecaniary  obligation,"  as  that  term  is  ap- 
plied to  a  forged  instrument  in  the  statutory  definition  of  forgery,  means 
*^  every  instrument  having  money  for  its  objeor,  and  every  obligation  for 
the  breach  of  which  a  civil  action  for  damages  may  be  lawfully  brought." 
The  alleged  forged  instrument  in  this  case  was  a  telegram,  dispatched  in 
the  name  of  one  McK.,  at  San  Antonio,  to  one  E.,  at  Austin,  annoancing 
the  death  of  one  L.,  and  asking  a  remittance  of  money  "for  her  remains." 
Held,  that  the  instrument  comes  within  the  statute  and  is  the  subject  of 
forgery.    See  the  opinion  on  the  question. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before 
the  Hon.  G.  H.  Noonan. 

This  was  a  conviction  for  forgery,  the  details  of  which  are 
sufficiently  set  out  in  the  opinion  of  the  court.  A  term  of  two 
years  in  the  penitentiary  was  the  penalty  assessed  by  the  jury. 
The  record  brings  up  no  statement  of  tacts. 

Brenneman  cfc  Bergstrom  filed  an  able  brief  and  argument  for 
the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 
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On  Motion  fob  Rbhbabing. 

WiLLSON,  Judge.  There  is  but  one  question  deserving  atten- 
tion in  this  case,  and  that  is:  Is  the  instrument  alleged  to  have 
been  forged  by  the  defendant  such  an  one  as  comes  within  our 
statute  of  forgery?  The  instrument  is  a  telegram,  dated  at  San 
Antonio,  Texas,  addressed  to  Mrs.  L.  E.  Edwards,  at  Austin, 
Texas,  purporting  to  be  signed  by  J.  W.  McKnight,  and  is  in  the 
following  words:  "  Laura  is  dead.  Send  seventy-five  dollars  for 
her  remains.  Georgia  and  mother  will  come  with  the  baby. 
Send  money  to  8.  B.  Wilcox,  No.  210  East  Commerce  street."  It 
is  insisted  by  the  counsel  for  defendant  that  this  instrument,  if 
it  had  been  genuine,  would  not  have  created,  increased,  dimin- 
ished, discharged,  or  defeated  any  pecuniary  obligation,  and  is 
not,  therefore,  the  subject  of  forgery. 

Our  statute  defines  the  term  "pecuniary  obligation,"  used  in 
the  definition  of  forgery.  It  **  means  every  instrument  having 
money  for  its  object,  and  every  obligation  for  the  breach  of 
which  a  civil  action  for  damages  may  be  lawfully  brought," 
(Penal  Code,  Art.  437.)  It  is  very  clear  to  our  minds  that  money  was 
the  object  of  the  instrument  in  question.  It  was,  in  legal  effect, 
an  order  by  McKnight  upon  Mrs.  Edwards,  in  favor  of  Wilcox, 
for  seventy-five  dollars  in  money.  Its  object  was  to  have  Mrs. 
Edwards  send  to  Wilcox  that  amount  of  money.  Wilcox  may 
have  advanced  that  amount  of  money  upon  this  order;  and,  if 
so,  McKnight,  had  the  order  been  genuine,  would  certainly  have 
been  liable  to  Wilcox  upon  said  order;  and  likewise  Mrs.  Ed- 
wards would  have  become  liable  thereon  had  she  accepted  it. 
Also,  if  the  order  had  been  genuine,  but  the  facts  therein 
stated  false,  and  Mrs.  Edwards  had  sent  the  money  as  requested, 
very  clearly  McKnight  would  have  been  liable  to  her  upon  the 
order  for  the  money  so  sent,  and  for  the  fraud  practiced  in  ob- 
taining it.  We  are  clearly  of  the  opinion  that  the  instrument 
comes  within  tlie  meaning  of  the  statute,  and  is  such  an  one 
that,  if  it  were  true,  would  create  a  pecuniary  obligation. 
(Morris  v.  The  State,  17  Texas  Ct.  App.,  660;  Costley  v.  The 
State,  14  Texas  Ct.  App.,  15^;  Boler  v.  The  State,  13  Texas  CL 
App.,  650.) 

The  defendant's  motion  for  a  rehearing  is  refused. 

Affirmed,  and  motion  for  rehearing  overruled. 

Opinion  delivered  June  23,  1886. 
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[No.  4072.] 

M.  Shubbrt  v.  The  State. 

Practice— Autrefois  Acquit  and  Cowviot— Case  Approved.— See  the 
opinion  for  an  approval  of  Wright^s  case,  17  Texas  Court  of  Appeals,  162, 
on  the  doctrines  of  autrefois  acquit  and  autrefois  convict.  See  also  the 
statement  of  the  case  for  a  plea  of  former  acquittal,  which,  being:  bad 
upon  its  face,  was  properly  stricken  out;  and  for  a  plea  of  former  convic- 
tion which,  being  in  all  respects  a  valid  plea,  and  alleging  in  due  form 
facts  which,  if  proved,  would  constitute  a  bar  to  this  prosecution,  enti- 
tled the  accused  to  a  hearing  upon  the  same;  wherefore  the  trial  court 
erred  in  striking  it  out,  and  refusing  to  hear  evidence  in  support  of  the 
same. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  be- 
fore the  Hon.  A.  8.  Walker. 

The  conviction  in  this  case  was  for  the  theft  of  three  certain 
horses,  the  property  of  Michael  Heimer.  A  term  of  seven  years 
in  the  penitentiary  was  the  penalty  assessed  against  the  appel- 
lant. 

On  page  320  of  the  thirteenth  volume  of  these  Reports  will  be 
found  the  report  of  the  case  of  Shubert  v.  The  State  (the  appel- 
lant in  that  case  being  the  same  Shubert  who  appeals  in  this 
case),  convicted  for  the  offense  of  wilfully  driving  from  its  ac- 
customed range  one  certain  horse,  the  property  of  P.  P.  Cage  & 
Brothers. 

The  appellant's  special  pleas  in  bar  of  this  prosecution  read  as 
follows: 


21    5511 
S7    tf»0 


The  latter  alone  on  trial. 


"  The  State  op  Texas 

V. 

"A.  Elmer  and  M.  Shubert. 

**Now  comes  the  defendant,  M.  Shubert,  and  for  special  plea  in 
bar  herein,  says  that  the  State  ought  not  further  to  prosecute 
this  case  against  him,  because,  he  says,  that  heretofore,  to- wit: 
On  the  thirteenth  day  of  October,  1885,  in  the  district  court  of 
Travis  county,  Texas,  there  was  duly  and  legally  presented  and 
filed  in  said  last  named  court,  a  valid  indictment  against  him  as 
follows,"  (setting  out  the  indictment  involving  the  Cage  horse, 
for  a  description  of  which  indictment  see  20  Texas  Court  of  Ap- 
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peals,  320,  and  also  setting  out  the  verdict  indorsed  thereupon, 
to-wit:  '*We,  the  jury,  find  the  defendant  guilty  on  the  first 
count  in  the  indictment,  and  assess  his  penalty  at  two  years* 
confinement  in  the  penitentiary.  T.  L.  Wren,  foreman.'*)  "  The 
file  number  thereof  in  said  last  named  court  being  7687,^  and  that 

on,  to-wit:  the day  of  ,  A.  D.  1885,  the  said  accusation 

against  the  said  defendant,  M.  Shubert,  in  said  cause  and  num- 
ber, was  legally  tried  on  its  merits,  in  said  last  named  court  by 
a  jury,  and  the  said  M.  Shubert  was,  by  the  verdict  of  said  jury, 
and  by  the  judgment  of  said  last  named  court,  duly  and  legally 
acquitted  of  the  accusation  of  theft,  as  set  out  and  charged  in 
said  indictment  number  7687,  which  said  verdict  and  judgment 
of  acquittal  are  as  follows,  to-wit:"  (Here  was  inserted  the 
judgment  of  the  district  court  of  Travis  county,  in  said  cause,  by 
which  the  defendant  was  adjudged  guilty  of  unlawfully  remov- 
ing the  Cage  horse  from  its  accustomed  range,  but  not  guilty  of 
theft  of  the  horse  as  charged  in  the  second  count  of  the  indict- 
ment.) 

"And  which  said  judgment  still  remains  in  full  force  and 
effect,  and  not  in  the  least  reversed  and  made  void,  and  is  the 
judgment  of  a  court  of  competent  jurisdiction. 

"And  the  said  M.  Shubert,  in  fact  says  that  he,  the  said  M. 
Shubert,  and  the  said  M.  Shubert  so  accused  as  last  aforesaid,  are 
one  and  the  same  person,  and  not  other  and  different  persons; 
and  that  the  offense  of  theft,  of  which  he,  the  said  M.  Shubert, 
was  so  acquitted  as  aforesaid,  and  the  offense  charged  against 
him  in  the  indictment  herein,  and  for  which  he  is  now  being 
prosecuted,  is  one  and  the  same  transaction  and  offense,  and  not 
other  and  different  transactions  and  offenses,  and  this  he,  the 
said  M.  Shubert,  is  ready  to  verify;  wherefore  he  prays  judg- 
ment of  the  court. 

"And  the  defendant  further  answering  by  special  plea  in  bar, 
says:  That  in  the  said  indictment  on  which  he  was  acquitted  of 
theft  purCy  contained,  as  will  be  seen  from  it  as  herein  set  out, 
three  counts.  That  the  said  case,  as  was  charged  in  said  indict- 
ment, was -submitted  to  the  jury  as  charged  in  the  indictment, 
neither  of  the  counts  therein  being  abandoned,  neither  was 
there  any  election  by  the  State  to  try  him,  defendant,  singly,  on 
either  one  of  the  said  counts;  that  the  jury,  after  the  said  case 
was  submitted  for  consideration  and  verdict,  failed  to  find  him 
guilty  of  theft  pure,  as  charged  in  the  indictment,  but  did  find 
him  guilty  of  fraudulently  driving  a  horse  from  its  accustomed 
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range,  under  such  circumstances  as  to  constitute  theft,  and 
brought  in  a  verdict  accordingly;  that  the  failure  to  find  him 
guilty  of  theft  pure,  as  charged  in  said  indictment,  was  an  ac- 
quittal of  theft  pure,  as  fully  as  if  the  jury  had  so  said  in  their 
verdict  by  terms  in  hcec  verba;  and  all  this  he  is  ready  to  verify. 

"And  defendant,  further  answering  by  special  plea  in  bar  of 
this  prosecution,  says  that  he  refers  to  the  foregoing  parts  of 
this  answer  for  names,  dates,  counts,  instruments,  indict- 
ments, verdicts,  judgments,  personal  identity,  etc.,  and  all 
other  matters  therein  set  up,  and  here  reaffirms  the  same  in  gen- 
eral and  particular;  and  then,  further  answering,  says  that  he, 
in  said  court,  on  said  indictment,  before  a  jury,  was  duly  and 
legally  convicted  of  the  offense  charged  against  him  in  this  in- 
dictment now  presented,  in  this:  The  evidence  showed,  if  any- 
thing, against  this  defendant,  but  one  taking  of  the  several  ani- 
mals embraced  in  this  said  other  indictment;  that  he  ob- 
tained said  animals,  if  at  all,  at  the  one  and  same  time  and 
place,  and  not  at  different  times  and  places,  and  that,  in  truth 
and  in  fact,  there  was  but  one  offense,  if  any,  against  the  State, 
and  but  one  guilty  act;  that  he,  as  aforesaid,  has  been  convicted 
of  fraudulently  driving  stock  from  accustomed  range,  under  cir- 
cumstances constituting  theft;  that  said  conviction,  verdict  and 
judgment  stand  in  full  force  and  effect,  fixing  felony  on  this  de- 
fendant, which  have  in  no  way  been  reversed,  and  to  no  extent 
set  aside,  or  in  the  least  made  void.  So  defendant,  pleading  in 
bar  to  this  prosecution,  says  that  he  has  been  before  convicted 
in  a  court  of  competent  jurisdiction  for  identically  the  self  same 
offense  with  which  he  is  charged  in  the  indictment  on  which 
this  prosecution  is  founded  and  is  now  pending.  All  of  which  he 
is  ready  to  verify,  and  asks  the  judgment  of  the  court. 

"M.  Shubert. 

"  Sworn  to  and  subscribed  this  twenty -third  day  of  April,  A. 
D.,  1886. 

"James  P.  Hart,  clerk. 
"By  W.  H.  Shelley,  deputy." 

The  disposition  of  the  case  renders  a  statement  of  the  evidence 
unnecessary. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

Walton,  Hill  &  Walton  filed  an  able  brief  for  the  appellant. 
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J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  Defendant's  plea  of  former  acquittal  was 
bad  upon  its  face,  and  was  properly  stricken  out  upon  exception 
made  thereto  by  the  State.  (Wright  v.  The  State,  17  Texas  Ct. 
App,,  152.) 

But  his  plea  of  former  conviction  was  in  all  respects  a  valid 
plea,  alleging  in  due  form  facts  which,  if  proved,  would  consti- 
tute a  bar  to  the  present  prosecution.  (Wright  v.  The  State,  17 
Texas  Ct.  App.,  152.)  This  plea  should  not  have  been  stricken 
out,  but  the  defendant  should  have  been  allowed  to  introduce 
evidence  in  support  of  it;  and  if  any  evidence  had  been  adduced 
in  support  of  it,  the  issues  made  by  it  should  have  been  submit- 
ted to  and  passed  upon  by  the  jury.  (Grisham  v.  The  State,  19 
Texas  Ct.  App.,  604.) 

Because,  in  our  opinion,  the  court  erred  in  striking  out  the 
defendant's  plea  of  former  conviction,  the  judgment  is  reversed 
and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  22,  1886. 


[No.  5103.] 
J.  Benton  v.  The  State, 

Theft — Fact  Case.— See  the  statemeut  of  the  case  for  evidence  held  insuffi- 
cient to  support  a  conviction  for  the  theft  of  a  yearling,  in  as  much  as  it 
fails  to  establish  the  ownership  in  another  than  the  accused,  who  adduced 
proof  that  it  was  his  property. 

Appeal  from  the  District  Court  of  Erath.  Tried  below  before 
the  Hon.  T.  L.  Nugent. 

The  indictment  charged  the  defendant  and  one  W.  J.  Bay, 
jointly,  v^ith  the  theft  of  one  head  of  cattle,  the  property  of 
L.  White,  in  Erath  county,  Texas,  on  the  fifteenth  day  of  July, 
1883.  The  appellant  being  alone  upon  trial,  was  convicted,  and 
his  punishment  was  assessed  at  a  term  of  five  years  in  the  peni- 
tentiary. 
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L.  White  was  the.  first  witness  for  the  State.  He  testified  that 
in  the  summer  of  1882,  a  yellow  and  white  ^'pided"  two  year 
old  stray  steer  came  to  his  place  in  Erath  county,  Texas,  and 
remained  about  the  place  until  July  15,  1883,  when  the  defend- 
ant appeared,  claimed  and  took  it  away.  A  month  or  two  prior 
to  the  last  mentioned  date,  the  witness  estrayed  the  animal  be- 
fore justice  of  the  peace  Moore.  A  day  or  two  before  the  defend- 
ant got  the  steer,  his  co-defendant,  W.  J.  Ray,  and  Bill  Benton, 
defendant's  son,  came  to  witness's  house  inquiring  for  the  ani- 
mal. Witness  showed  them  the  animal.  That  animal  was 
marked  with  a  cross  and  a  split  in  the  right  and  a  split  in  the 
left  ear,  but  was  unbranded.  Defendant's  mark,  or  the  mark 
claimed  by  him,  was  a  cross  and  two  splits  in  the  right  and  a 
split  and  overbit  in  the  left  ear.  The  brand  claimed  by  him  was 
+E.  Ray  and  Bill  Benton  came  with  defendant  to  witness's 
house  on  the  day  before  the  animal  was  taken  away.  Defend- 
ant claimed  the  steer  as  his.  Witness  said:  ''Mr.  Benton,  the 
steer  is  not  in  either  your  mark  or  brand."  Defendant  replied 
that  one  of  the  splits  in  the  right  ear  must  have  grown  up.  The 
steer  was  then  roped,  and  witness  made  a  careful  examination 
of  its  right  ear,  but  could  find  no  scar  or  other  sign  of  a  second 
split.  The  one  split  was  down  the  middle  of  the  ear.  Witness 
then  told  defendant  that  there  was  no  sign  of  a  second  split  in 
the  ear.  Defendant  then  examined  the  ear,  but  failed  to  find 
any  sign  of  a  second  split.  Witness  disputed  defendant's  title 
to  the  steer,  and  defendant  again  asserted  his  title,  claiming  that 
the  second  split  must  have  grown  up.  Witness  declined  to  sur- 
render the  animal  until  defendant  proved  his  ownership  accord- 
ing to  law.  On  the  next  day  he,  his  son  Bill,  and  said  Ray  re- 
turned with  the  affidavits  of  Ray  and  Bill  Benton,  verified  before 
Esquire  Moore,  to  the  effect  that  the  animal  belonged  to  defend- 
ant, and  witness  surrendered  it.  The  steer  was  taken  from  wit- 
ness's possession  without  his  consent.  Neither  Ray  nor  Bill  Ben- 
ton, at  any  time,  in  witness's  presence,  examined  the  steer's  ears. 

Cross-examined,  the  witness  testified  that  when  he  examined 
the  steer's  ears,  he  found  a  small  nick  in  the  upper  part  of  the 
left  ear,  which  looked  some  thing  like  an  over  bit,  but  witness 
was  unable  to  say  whether  that  nick  was  made  by  a  dog  or  by  a 
person  in  an  effort  to  make  a  mark.  Witness  had  never  observed 
that  nick  until  he  caught  the  steer,  as  related.  He  posted  the 
steer  as  marked  with  a  cross  and  split  in  the  right  and  a  split  in 
the  left  ear.    Witness  had  never  heard  of  a  cut  in  the  ear  of  a 
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COW  or  steer  growing  up.  He  could  not  swear  that  such  growth 
was  impossible,  but  from  his  experience  he  regarded  it  as  wholly 
improbable.  Such  growth  would  surely  leave  a  seam  or  scar. 
Defendant  called  witness's  attention  to  the  nick  on  the  left  ear, 
and  claimed  it  to  be  the  mark  of  an  over  bit.  Witness  replied 
that  it  might  be  the  mark  of  a  dog's  teeth. 

F.  M.  Irving  testified,  for  the  State,  that  he  knew  the  defend- 
ant, his  son,  his  co-defendant,  W.  J.  Ray,  J.  C.  Ray,  W.  J.'s 
brother,  a  witness  in  this  case,  and  the  witnesses  Bud  Wilson 
and  Jackson  Phillips.  In  the  year  1881,  the  witness  and  all  the 
parties  named,  including  the  prosecuting  witness,  L.  White, 
lived  in  the  same  neighborhood.  Witness  knew  the  animal 
involved  in  this  prosecution.  It  came  up  with  the  witness's  cat- 
tle in  the  spring  of  1881,  and  was  then  an  unmarked  and  un- 
branded  yearling  bull.  On  the  eighth  day  of  April,  1881,  the 
witness  for  the  first  time  observed  that  the  animal  had  been 
marked  and  altered,  and  the  bru^h  of  its  tail  cut  off.  It  had, 
when  the  witness  saw  it  on  the  said  April  8,  been  but  recently 
(a  few  hours)  marked  and  castrated,  the  blood  still  flowing  from 
its  ears.  It  was  then  about  one  and  a  half  miles  from  the  de- 
fendant's house,  its  general  course  tending  from  the  defendant's 
house.  Witness  did  not  know  who  marked  and  altered  it.  The 
animal,  while  it  ran  with  witness's  cattle,  was  considered  an 
estray  by  all  who  knew  it.  It  disappeared  from  the  witness's 
range  in  the  fall  of  1881,  and  witness  did  not  see  it  again  until 
during  July,  1883.  when  he  saw  it  in  the  defendant's  range,  with 
defendant's  brand  on  it.  The  summer  of  1881  was  a  very  dry 
one,  and  the  only  water  accessible  to  witness's  range  was  in  a 
hole  near  the  defendant's  cow  pen,  at  which  hole  the  witness's 
cattle  watered  while  the  stray  yearling  ran  with  them.  When 
the  witness  found  that  the  animal  had  been  marked  and  altered 
he,  knowing  it  to  be  an  estray,  carefully  examined  its  ears  to 
ascertain  the  mark  in  which  it  had  been  put.  The  mark  was  a 
crop  and  one  split  in  the  right  and  a  single  split  in  the  left  ear. 
The  jingle  split  was  immediately  in  the  center  of  the  ear,  where 
it  was  usual  with  cattle  men  to  put  single  splits.  Witness  saw 
the  animal  after  it  was  taken  by  defendant  from  White,  but  did 
not  examine  the  ear  to  see  if  a  split  had  grown  up. 

Cross-examined,  the  witness  said  that  the  feelings  entertained 
by  him  towards  the  defendant  were  not,  at  one  time,  of  the  most 
friendly  character.  He  and  defendant  had  some  trouble  about 
some  land,  and  defendant  made  some  remarks  about  witness  in 
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connection  with  this  case.  Witness  was  not  now  on  friendly 
terms  with  defendant,  but  had  no  ill  feeling  towards  him. 
Witness  observed  the  animal  closely  when  he  saw  that  it  had 
been  marked  and  altered,  because  he  thought  then  that  the 
defendant  was  trying  to  **get  away  with  it."  Witness  was  a 
merchant,  and  the  post  master  of  Sparta  village.  His  feelings 
towards  the  defendant  were  not  such  as  would  influence  him  to 
injure  defendant  by  his  testimony. 

Jackson  Phillips  testified,  for  the  State,  that  he  lived  about  a 
quarter  of  a  mile  from  the  defendant's  house,  and  lived  there  in 
1881.  He  knew  the  steer  in  controversy.  It  came  into  the  neighbor- 
hood early  in  the  spring  of  1881,  an  unmarked  and  unbranded 
bull  yearling.  Witness  saw  it  late  during  that  spring,  when  it 
had  beeti  castrated,  its  tail  swabbed,  and  its  ears  marked,  as 
described  by  the  witnesses  White  and  Irving.  One  day,  before 
the  animal  was  marked  and  castrated,  witness  met  defendant 
and  Tige  Littlefield,  and  described  the  animal  to  them,  and  asked 
who  owned  it.  One  of  them,  witness  thought  the  defendant, 
replied  that  he  did  not  know.  T^hey  refused  to  go  with  witness 
to  examine  it.  The  animal  was  recognized  as  an  estray  in  the 
neighborhood,  which  it  left  in  the  fall  of  1881. 

Cross  examined,  witness  stated  that  he  was  unable  to  say  posi- 
tively whether  it  was  Littlefield  or  the  defendant  who  said  that 
he  did  not  know  who  owned  the  yearling,  but  it  was  his  impres- 
sion that  it  was  the  defendant.  Witness  had  frequently  heard 
the  animal  involved  in  this  trial  called  the  **  Roberts  yearling," 
after  Frank  Roberts,  now  deceased.  It  was  not  considered  the 
property  of  said  Roberts,  but  was  always  regarded  as  an  estray. 
Witness  and  defendant  were  on  good  terms. 

Bud  Wilson  testified,  for  the  State,  that  he  first  saw  the  year- 
ling involved  in  this  case  shortly  after  it  was  marked  and  cas- 
trated, as  described  by  previous  witnesses.  It  was  then  a  noted 
animal^  and  regarded  generally  as  an  estray.  Witness  saw  it 
again  on  the  defendant's  range,  after  the  defendant  got  it  from 
White. 

Cross-examined,  witness  testified  that,  in  the  spring  of  1881, 
after  the  animal  was  marked,  he  heard  it  frequently  called  the 
Roberts  yearling  or  maverick.  Witness  heard  of  defendant  let- 
ting Roberts  have  a  yearling  to  pay  a  debt  duo  by  Roberts  to 
Cunningham  &:  White,  but  had  no  personal  knowledge  of  such 
fact;  nor  did  he  know  whether  or  not  this  was  the  yearling  so 
furnished  Roberts  by  the  defendant.    The  animal,  even  while  it 
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was  sometimes  called  the  Roberts  yearling,  was  considered  by 
the  general  public  as  an  estray,  and  not  as  Roberts's  property. 

J.  C.  Ray  testified,  for  the  State,  that  he  was  the  brother  of  W. 
J.  Ray,  jointly  indicted  with  the  defendant  for  the  theft  of  the 
animal  described  in  the  indictment.  He  was  acquainted  with 
the  defendant,  near  whose  house  he  lived  in  1881.  Witness  saw 
the  yearling  involved  in  this  case  when,  in  the  spring  of  1881,  it 
came  into  the  neighborhood,  an  unmarked  and  unbranded  bull 
yearling.  It  was  regarded  generally  as  an  estray.  Witness  saw 
it  again  after  it  was  marked  and  altered,  as  described  by  previ- 
ous witnesses.  Witness  knew  Frank  Roberts  in  his  life  time. 
Roberts  was  a  nephew  of  John  Steen,  an  absent  witness  in  this 
case.  A  short  time  after  Steen  went  before  the  grand  jury  to 
testify  about  the  theft  of  this  yearling,  the  witness  had  a  con- 
versation with  the  defendant,  in  the  course  of  which  defendant 
asked  witness  to  see  Steen  and  tell  him  that  he  had  better  hush 
up  about  the  steer  matter,  unless  he  wanted  to  bring  disgrace 
upon  his  sister  and  his  dead  nephew, — his  sister  being  the  mother 
of  Frank  Roberts,  deceased.  .Defendant  was  not  related  to 
Steen,  Roberts,  deceased,  nor  Mrs.  Roberts.  Witness  had  a  sec- 
ond conversation  with  defendant  after  the  indictment  was  found. 
He  told  witness  in  that  conversation  to  write  to  his  brother,  W. 
J.  Ray,  and  tell  him  not  to  return  to  Erath  county  until  the  re- 
sult of  his,  defendant's,  trial  was  known.  Witness  wrote  to  his 
brother  as  advised  by  the  defendant.  He  advised  his  brother  to 
leave  soon  after  he  was  accused  of,  but  before  he  was  indicted 
for  this  offense.  Witness's  brother  had  been  in  defendant's  em- 
ploy but  a  short  time  when  this  theft  was  charged  to  have  been 
committed,  and  knew  but  little  of  defendant's  cattle. 

Cross-examined,  witness  stated  that,  though  the  yearling  was 
sometimes  called  the  Roberts  yearling,  it  was  generally  regarded 
as  an  estray.  Witness's  unkind  feeling  for  the  defendant  re- 
sulted from  the  defendant's  treatment  of  him  in  a  land  trans- 
action, his,  defendant's,  talk  about  him  in  regard  to  this  case,  and 
•  his  agency  in  getting  witness's  brother  into  this  "scrape,"  to- 
gether with  the  treatment  the  witness  received  from  the  hands 
of  defendant's  sons. 

Re-examined,  the  witness  testified  that  the  defendant's  s6ns, 
or  one  of  them,  and  another  man,  attempted  to  rob  and  kill  the 
witness  about  one  and  a  half  vears  before  this  trial.  Witness's 
brother,  W.  J.  Ray,  was  about  twenty-one  years  of  age  when  he 
proved  the  yearling  for  defendant.    It  was  the  defendant's  son, 
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Tom  Benton,  now  serving  a  term  in  the  penitentiary,  who  at- 
tempted to  rob  and  kill  the  witness.  Witness's  feelings  would 
not  influence  him  to  bear  false  testimony  against  the  defendant. 

The  State  next  introduced  in  evidence  the  affidavit  of  W.  J. 
Ray,  upon  which  the  animal  was  recovered  by  defendant  from 
White.  The  affidavit  recites  the  ear  marks  of  the  animal  as  a 
crop  and  split  in  the  right  ear  and  a  split  in  the  left. 

Dan  Rogers,  Ira  Milliken,  Jack  Riddle,  W.  W.  Cain,  and  sev- 
eral others  testified,  for  the  State,  that  they  were  experienced 
stockmen,  and  had  never  known  a  split  in  the  ear  of  a  beef,  cow, 
or  other  neat  cattle,  to  grow  up.  If  such  growth  was  possible, 
it  was,  nevertheless,  improbable.    The  State  rested. 

Bill  Benton,  the  defendant's  son,  was  his  first  witness.  He 
testified  that  he  knew  the  animal  involved  in  this  prosecution, 
and  knew  it  to  be  the  property  of  the  defendant,  and  to  have 
been  raised  by  him.  The  said  animal  strayed  oflf  earty  in  the 
spring  of  1881.  Witness  marked  and  altered  the  animal  in  the 
defendant's  cow  lot  in  the  spring  of  1881,— during  the  month  of 
April,  according  to  his  test  recollection.  It  was  then  past  a  year 
old.  Witness's  father,  the  defendant,  his  brother  Tom,  John 
Bradford,  and  perhaps  others  were  present  when  witness  marked 
and  altered  the  animal.  ^  The  witness  put  it  in  the  mark  of  his 
father — a  crop  and  two  splits  in  the  right  and  an  overbit  and  one 
split  in  the  left  ear.  Witness  turned  it  out  on  the  range  in  the 
summer  of  1881,  whence  it  disappeared,  and  witness  heard  of  it 
no  more  until  in  the  summer  of  1883,  when  Dan  Crossland  re- 
ported that  he  saw  it  on  Buck  creek,  and  attempted  to  drive  it, 
but  it  escaped  through  some  brush.  Shortly  afterwards  the  wit- 
ness saw  it  on  the  prairie,  but  left  it,  as  he  was  then  going  from 
home.  In  July,  1883,  witness  was  informed  that  L.  White  had 
posted  one  of  his  father's  steers,  and  he  and  W.  J.  Ray  went  to 
see  about  it.  White  was  found  in  his  field,  and  witness  told  him 
that  he  had  come  to  see  his  father's  steer  which  he,  White,  had 
posted.  White  replied  that  he  had  two  steers  posted,  and  asked 
witness  to  describe  his  father's  animal.  Witness  described  the 
animal,  and  White  said  that  the  flesh  marks  corresponded,  but 
that  the  marks  did  not.  Witness  told  White  that  his  father's 
steer  was  not  branded.  Witness,  Ray  and  White  then  went  to 
look  at  the  steer.  They  found  it  in  the  woods,  about  one  and  a 
half  miles  distant  from  White's  house.  From  a  point  about  fifty 
yards  distant  the  witness  pointed  out  tHe  steer,  but  White  again 
said  that  the  marks  would  not  correspond  with  witness's  father's 
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mark.  The  witness  replied  that  he  had  marked  the  animal  in 
his  father's  mark,  and  then  he  went  home  and  told  his  father  he 
had  found  the  steer.  A  few  days  thereafter,  defendant,  witness, 
and  Ray  went  to  White's  to  get  the  steer.  They  drove  the  steer 
up,  roped  it,  and  examined  its  ear  marks.  There  was  but  one 
split  in  the  right  ear,  but  a  plain  scar  showed  where  a  second 
one  had  grown  up.  The  scar  was  difficult  to  find,  but  when 
found  was  perfectly  plain.  There  was  a  plain  over  bit  in  the  left 
ear.  White  claimed  that  the  over  bit  in  the  left  ear  was  such  a 
mark  as  the  teeth  of  a  dog  might  have  made,  and  refused  to  sur- 
render the  animal  unless  it  was  proved  according  to  law.  He, 
White,  refused  to  examine  the  scar.  Witness,  Ray  and  defend- 
ant then  went  to  Esquire  Moore  to  prove  up  the  animal.  Mr. 
Moore,  to  whom  all  the  parties  were  strangers,  required  a  cer- 
tificate of  credibility  before  he  would  issue  process  for  the  ani- 
mal on  an  affidavit.  The  party  then  returned  home,  and  Ray 
went  to  Esquire  Butler  and  got  a  certificate  of  credibility,  with 
which  Ray  and  defendant,  a  few  days  later,  went  to  Moore, 
made  the  necessary  proof,  and  secured  the  necessary  papers, 
upon  which  White  surrendered  the  yearling.  The  animal  was 
then  put  in  defendant's  brand  and  turned  into  the  field.  It  was 
finally  butchered  and  sold.  In  1881  Fra^ik  Roberts  got  a  steer 
from  defendant  to  pay  a  debt  to  Cunningham  &  White,  which 
the  witness  understood  to  be  the  steer  involved  in  this  trial. 

Cross-examined,  witness  stated  that  no  other  animals  were 
marked  at  the  time  that  this  yearling  was  marked  and  altered* 
It  was  not  marked  and  altered  at  the  spring  marking  of  defend- 
ant's calves,  because  it  had  escaped  from  the  field  in  which  the 
said  calves  were  kept.  It  was  not  branded  when  it  was  marked 
and  altered,  for  the  reason  that  the  morning  was  too  damp  to 
build  a  fire  to  heat  the  branding  iron.  As  a  matter  of  fact,  the 
witness  could  not  remember  why  it  was  not  branded  on  that 
morning.  Witness  did  not  know  who  swabbed  the  yearling's 
tail.  He  could  not  remember  that  the  tail  was  swabbed  when 
the  animal  was  marked  and  altered,  but  knew  that  he  was  not 
in  the  habit  of  swabbing  the  tails  of  animals  that  he  marked. 
The  witness  knew  the  animal  well,  and  saw  it  on  the  range  as 
late  as  the  fall  of  1881.  Witness  said  on  his  examination  in  chief 
that  the  yearling  disappeared  in  the  summer  of  1881,  but  would 
say  now  that  it  disappeared  in  the  fall  of  1881.  When  witness 
and  Ray  first  went  to  White's  house,  White  did  not  ask  witness 
his   father's    mark    and    brand.      Witness,    Ray,    and  White, 
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were  not  on  their  way  to  find  the  stder  when  the  witness  for  the 
first  time  told  White  that  one  of  the  steers  his  father  had  lost  was 
unbranded.  White  did  not  tell  the  witness  that  the  animal  was 
unbranded  before  witness  told  him  that  his  father's  missing  ani- 
mal was  unbranded.  Witness  first  told  White  that  one  of  the 
splits  in  the  right  ear  must  have  grown  up,  after  they  reached 
the  animal.  Witness,  at  White's  house,  where  he,  Ray,  and  de- 
fendant went  after  the  steer,  took  the  animal's  right  ear  in  his 
hand,  turned  it  wrong  side  out,  and  discovered  the  scar  left  by 
the  growing  up  of  one  of  the  splits.  White  did  not  examine  the 
ear.  Witness  did  not  make  the  affidavit  of  ownership  of  the 
steer.  Ray  had  been  in  the  defendant's  employ  about  five 
months  when  he  made  the  affidavit  of  ownership  for  defendant, 
but  had  been  in  the  neighborhood  over  a  year,  and  knew  defend- 
ant's stock  well.  Witness  and  Ray  took  a  trip  oflE  together  in 
the  winter  of  1882-1883,  hunting  work.  The  witness  did  not,  in 
the  summer  of  1881,  go  with  his  brother  to  the  pen  of  F.  M.  Irv- 
ing, look  at  the  yearling  defendant  got  from  White,  and  say  that 
it  was  not  his  father's,  and  that  his  father  did  not  own  an  ani- 
mal in  any  wise  similar  to  it.  He  did  not  look  at  a  spotted  year- 
ling, branded  with  a  heart,  in  Irving's  pen,  and  say  that  it  did 
not  belong  to  defendant.  Irving  did  not  then  have  in  his  pen 
the  yearling  involved  in  this  trial.. 

Ada  Benton,  defendant's  daughter,  testified,  in  his  behalf,  that 
the  animal  described  in  the  indictment  was  born  in  the  summer 
of  1880,  of  a  cow  which  was  given  to  the  witness  by  her  uncle. 
Witness's  brother  William  marked  it  in  the  spring  of  1881,  when 
it  wafif  past  a  year  old.  Defendant,  witness's  brother  Tom,  and 
John  Bradford,  were  present  when  the  animal  was  marked. 
This  animal  was  not  branded  with  the  other  calves,  because  it 
was  not  up  at  that  time.  The  animal  then  belonged  to  the  wit- 
ness, but  was  subject  to  the  defendant's  use  or  sale.  The  same 
animal  was  recovered  from  Mr.  White,  but  had  then  been  traded 
by  witness's  father.  Witness  owned  several  head  of  young 
stock,  all  in  her  father's  mark  and  brand. 

Cross-examined,  the  witness  testified  that  she  was  not  present 
when  the  animal  was  marked  and  altered,  and  had  no  personal 
knowledge  of  the  fact  that  it  was  marked  and  altered.  She 
knew  nothing  about  the  tail  being  swabbed.  It  was  not  swabbed 
when  witness  saw  it.  Witness  knew  the  animal  well,  and  knew 
that  the  animal  which  issued  from  the  cow  given  her  by  her 
uncle,  and  the  animal  recovered  by  her  father  from  White,  were 


562  21  Texas  Court  of  Appeals.  [Austin 


Statement  of  the  case. 


one  and  the  same.  The  animal  disappeared  in  1882,  and  witness 
saw  no  more  of  it  until  it  was  recovered  from  White.  Witness 
traded  it  to  defendant  in  1882.  Up  to  that  time  neither  the  defend- 
ant nor  other  person  had  witness's  consent  to  use  or  dispose  of 
the  animal. 

Mrs.  Benton,  the  defendant's  wife,  testified,  in  his  behalf,  that 
the  animal  described  in  the  indictment  was  the  calf  of  a  cow 
given  her  daughter  Ada  by  her  uncle,  and  was  raised  by  the  de 
fendant.  This  animal  was  not  marked  and  branded  with  the 
other  young  animals  in  the  spring  of  1881,  because  it  had  escaped 
from  the  field  and  was  then  at  large.  It  was  about  the  place 
frequently,  but  for  some  reason  was  not  marked  until  late  in  the 
spring.  It  was  then  turned  out  upon  the  range,  from  which,  af- 
ter a  time,  it  disappeared,  and  was  not  seen  again  by  the  witness 
until  some  time  in  the  fall  of  1882.  During  that  fall  the  witness, 
being  grape  hunting,  saw  it  between  two  and  three  miles  from 
home,  with  some  cattle  owned  by  Mr.  White  and  Martin  Hart. 
Witness  knew  it  at  once.  The  defendant  afterwards,  in  the 
summer  of  1883,  brought  the  same  animal  home  from  L.  White's 
place,  and  branded  it,  and  soon  afterwards  killed  it  and  sold  the 
beef.  Defendant,  in  1881,  let  Frank  Roberts  have  this  animal  to 
pay  a  bill  he  owed  White  &  Cunningham  for  merchandise.  Rob- 
erts transferred  the  yearling  by  bill  of  sale,  but  afterwards  de- 
fendant substituted  a  cow,  and  got  back  the  bill  of  sale. 

Cross-examined,  the  witness  said  that  she  was  absolutely  sure 
that  this  animal  was  the  same  one  defendant  let  Roberts  have  to 
pay  the  White  &  Cunningham  debt,  which  defendant  afterwards 
got  Oack,  by  substituting  a  cow.  Witness  did  not  tell  h6r  hus- 
band about  seeing  the  yearling  in  the  fall  of  1882. 

John  Bradford  testified,  for  the  defense,  that  in  April,  1881,  he 
saw  William  Benton,  in  the  defendant's  cow  pen,  mark  and  alter 
a  bull  yearling  which  corresponded  in  flesh  marks  with  the  ani- 
mal described  in  the  indictment.  Witness  did  not  know  that  he 
had  ever  seen  that  animal  since,  but  in  the  fall  of  1883  he  saw  a 
three  year  old  steer  in  defendant's  field,  in  the  defendant's  brand, 
which  he  thought  was  the  same. 

Cross-examined,  witness  said  that  it  was  not  raining,  nor  was 
it  damp  on  the  morning  when  the  yearling  was  marked  and 
altered.  He  did  not  remember  whether  or  not  the  animal's  tail 
was  cut  off  at  that  time. 

Dan  Crossland  testified,  for  the  defense,  that  he  was  somewhat 
familiar  with  the  defendant's  stock.    Witness  and  Bill  Benton 
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were  hunting  stock  together  on  Buck  creek  in  the  spring  of 
1882.  They  got  separated,  and  during  that  separation  witness 
found  a  two  year  old  steer  which  he  thought  he  recognized  as  be- 
longing to  defendant.  He  tried  to  drive  that  animal,  but  it  es- 
caped. It  wae,  the  witness  thought,  the  same  animal  which  he 
saw  a  year  later  in  defendant's  field,  in  the  defendant's  brand; 
and  its  flesh  marks  corresponded  with  those  of  the  animal  re- 
ferred to  in  this  indictment.  He  told  Bill  Benton  about  seeing 
the  animal  on  Buck  creek. 

J.  L.  Cunningham  testified,  for  the  defense,  that  in  1881  he 
represented  the  firm  of  White  &  Cunningham  in  the  sale  of 
merchandise  at  Sparta,  Texas.  A.  F.  Roberts  got  in  debt  to 
the  firm,  and  paid  the  debt  with  a  bill  of  sale  of  a  year- 
ling, which  yearling  was  to  be  delivered  in  August.  Witness 
never  saw  that  yearling,  but  did  not  think  the  bill  of  sale  de- 
scribed it  by  fiesh  marks.  Witness  understood  that  that  yearling 
was  the  one  for  the  theft  of  which  this  defendant  is  now  prose- 
cuted. Witness  went,  in  August,  1881,  to  get  the  yearling,  and 
hunted  it  with  Bill  Benton,  but  failed  to  find  it.  Defendant  gave 
a  cow  in  its  place,  and  took  up  the  bill  of  sale. 

Cross-examined,  the  witness  testified  that  the  bill  of  sale  was 
in  the  hands  of  the  defendant  or  his  attorneys.  It  was  his  recol- 
lection that  the  defendant  was  indicted  before  he  substituted  the 
cow  for  the  yearling  and  took  up  Robert's  bill  of  sale. 

Several  witnesses,  shown  to  be  experienced  stock  men,  testified, 
for  the  defense,  that  they  had  known  instances  of  splits  in  the 
ears  of  neat  cattle  growing  up.  In  each  case  the  scar  was  dis- 
coverable on  close  inspection. 

Q.  W.  Jones,  the  purchaser  of  the  carcass  of  the  yearling  after 
its  slaughter,  and  John  Dillard,  one  of  his  employes,  who  was 
with  him  at  the  purchase,  testified,  for  the  defense,  that  the 
right  ear  of  the  steer,  after  its  death,  showed  plainly  one  split  and 
also  the  scar  of  a  split  that  had  grown  up.     The  defense  closed. 

L.  White,  recalled,  testified,  for  the  State,  in  rebuttal,  that 
when  Ray  and  Bill  Benton  first  came  to  see  him  about  the  year- 
ling, he  asked  the  latter  what  his  father's  marks  and  brand  was. 
Bill  Benton  replied  that  his  brand  was  +E,  and  his  mark  a  crop 
and  two  splits  in  the  right  and  an  overbit-  and  split  in  the  left 
ear.  Thereupon  witness  told  him  that  he  did  not  have  his  fath- 
er's steer  posted;  that  the  steer  he  had  posted  was  not  branded 
at  all,  and  was  not  in  his  father's  mark.    Witness  went  with  Bill 
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Benton  and  Ray,  and  called  the  former's  attention  to  the  fact 
that  the  right  ear  of  the  animal  contained  but  one  split.  Bill 
Benton  remarked  that  one  of  the  splits  must  have  grown  up. 
Ray  had  nothing  to  say  about  the  ste(  r  on  this  occasion.  Neither 
Ray  nor  Bill  Benton  spoke  of  nor  about  the  steer  when  defend- 
ant came  with  them  on  the  next  day.  Bill  Benton  did  not 
examine  the  steer's  ear  on  the  occasion.  Only  witness  and  de- 
fendant examined  it. 

F.  M.  Irving  testified,  for  the  State,  in  rebuttal,  that  in  the 
summer  of  1881  he  had  the  animal  referred  to  in  the  indictment 
in  his  pen,  and  sent  for  defendant  to  come  and  see  if  he  owned 
the  animal.  Bill  and  Tom  Benton  came  and  examined  the  ani- 
mal thoroughly,  and  said  positively  that  they  owned  no  such 
animal.  Witness  never  had  in  his  pen  such  an  animal  as  that 
described  by  Bill  Benton  as  being  branded  with  a  heart,  at  a 
time  when  Bill  and  Tom  Benton  came  to  his  pens. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Frank  dk  Devine  and  Lee  Young,  for  the  appellant. 

J,  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  To  sustain  this  conviction  it  is  essential 
that  there  should  be  proof,  clear  and  certain,  that  the  alleged 
stolen  animal  was  the  property  of  some  other  person  than  the 
defendant,  at  the  time  it  was  taken  by  him.  The  evidence  be- 
fore us  fails  to  show  this  important  fact  with  that  degree  of  cer- 
tainty which  the  law  demands.  On  the  contrary,  there  is  very 
positive  testimony  that  the  animal  belonged  to  the  defendant  at 
the  time  he  took  it,  and  at  the  time  it  was  regarded  as  an  estray, 
and  was  estrayed  by  White. 

By  direct  testimony  the  defendant  proved  that  the  animal  was 
the  offspring  of  a  cow  which  belonged  to  his  daughter,  and  that 
he  had  traded  with  his  daughter  for  said  animal  before  the  same 
was  taken  by  him;  that  said  animal  was  marked  in  his  mark 
while  it  was  a  calf,  and  remained  on  his  place,  and  with  his  cat- 
tle, until  it  was  about  one  year  old,  when  it  disappeared,  and  was 
not  again  seen  by  him  until  he  found  it  in  the  possession  of 
White,  when  it  was  about  three  year^  old. 

We  are  of  the  opinion  that  the  evidence  does  not  support  the 
conviction.     If  the  defendant  is  in  fact  guilty  of  the  theft  it  is 


Term,  1886.]  Burnby  v.  The  State.  666 

Statement  of  the  oaa/Q, 

better  that  he  should  escape  punishtnent  than  that  he  should  be 
punished  upon  uncertain  and  insufficient  proof. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  23,  1886. 


[No.  5095.  J 
Tom  Burney  v.  The  State. 

1.  Assault  With  Intent  to  Rape— Charge  of  the  Court.— See  the 

opinion  in  extenso  for  a  charge  of  the  court  in  a  prosecution  for  assault 
with  intent  to  rape,  held  error,  because,  .though  couched  in  the  language 
of  the  code,  and  correct  in  the  abstract,  it  erroneously  imposes  upon  the 
defendant  the  burden  of  proving  himself  innocent  of  any  unlawful  intent 
to  perpetrate  any  offense. 

2.  Same.- An  assault  with  intent  to  commit  rape  can  be  established  only  by 

proof  of  force,  or  attempted  force.  Proof  of  threats,  as  a  means  resorted 
to  in  order  to  accomplish  sexual  connection  with  a  female  against  her 
will,  will  authorize  only  a  conviction  for  an  attempt  to  rape.  See  the 
opinion  in  extenso  on  the  question,  and  note  a  charge  of  the  court  held 
error  because,  in  effect,  it  authorized  the  jury  to  convict  of  assault  with 
intent  to  rape  upon  proof  of  an  attempt  to  commit  rape. 

3.  Samb.— Indictment  for  assault  with  intent  to  commit  rape  will  not  sup- 

port a  conviction  for  an  attempt  to  commit  rape. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below 
before  the  Hon.  Eugene  Williams. 

The  conviction  in  this  ca^e  was  for  an  assault  with  intent  to 
commit  a  rape  upon  one  Maggie  Schuster,  in  McLennan  county, 
Texas,  on  the  twenty -fourth  day  of  March,  1886.  The  penalty 
assessed  bv  the  verdict  of  the  jury  was  a  term  of  three  years  in 
the   penitentiary. 

Maggie  Schuster  was  the  first  witness  for  the  State.  She  testi- 
fied that  she  was  in  the  employ  of  Mr.  Eikel  as  household  and 
kitchen  servant,  and  had  an  apartment  at  his  residence,  on  Aus- 
tin street,  in  Waco,  McLennan  county.  Witness  occupied  a 
room  about  fifteen  feet  distant  from  the  room  occupied  by  Mr. 
and  Mrs.  Eikel  as  their  sleeping  apartment.     Witness  knew  the 
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defendant  to  be  the  man  who  entered  her  room  on  the  night  of 
March  24,  1886.  She  first  saw  the  defendant  about  two  weeks 
before  the  night  of  March  24,  1886.  He  passed  witness  on  the 
street  and  bade  her  **good  evening."  Witness  responded  "good 
evening,"  as  she  always  did  to  any  one  speaking  to  her  similarly 
under  similar  circumstances.  Witness  thought  no  more  of  the 
incident  until,  reaching  A.  J.  Taylor's  house,  she  looked  back  and 
saw  the  defendant  behind  her.  Witness  went  on,  and  just  as 
she  was  going  in  at  Eikel's  gate  the  defendant  asked  her  if  she 
would  not  meet  him  at  the  gate  at  nine  o'clock  on  that  night. 
Witness  went  on  in  to  the  house.  While  the  witness  was  at 
work  in  the  kitchen  that  night  some  one  knocked  at  the  kitchen 
door.  Witness,  having  no  idea  who  it  was,  invited  the  knocker 
to  "come  in."  Defendant  stepped  in  to  the  kitchen  and  began 
talking  to  the  witness.  He  said  that  he  was  tired,  and  asked  for 
a  chair,  which  witness  gave  him.  He  then  proceeded  to  talk  to 
the  witness,  telling  her  that  he  was  in  love  with  her.  Witness 
then  tried  to  prevail  on  defendant  to  leave,  telling  him  that  Mr. 
Eikel  would  come  into  the  kitchen  and  discover  him.  Defendant 
refused  to  leave.  About  that  time  the  front  door  bell  rang. 
Witness  went  to  answer  the  bell,  and  defendant  got  up  and 
went  oflf. 

Witness  went  to  bed  about  ten  o'clock  on  the  night  of  March 
24,  1886,  She  was  awakened  at  a  later  hour  by  the  presence  of 
some  one  in  her  room.  That  person  put  his  hand  on  the  wit- 
ness's body  and  asked:  "Don't  you  know  me?"  Witness,  too 
much  frightened  to  have  her  wits  about  her,  replied:  "No." 
Recovering  herself,  she  ordered  defendant  to  leave  the  room  on 
pain  of  her  calling  for  Mr.  Eikel.  Defendant  refused  to  go,  but 
placed  his  arm  about  witness's  waist  and  his  knee  on  the  side  of 
the  bed,  and  attempted  to  force  his  way  into  the  bed  with  wit- 
ness. Witness  then  begged  and  implored  him  to  leave  the  room, 
but  to  no  purpose.  She  then  got  as  near  to  the  wall  as  she  could, 
and  told  the  defendant  that  if  he  did  not  leave  the  room  instantly 
she  would  scream  and  call  Mr.  and  Mrs.  Eikel.  The  defendant 
thereupon  caught  the  witness  by  the  throat,  and  told  her  if  she 
screamed  or  called  he  would  cut  her  throat  and  shoot  her.  Witness 
was  too  much  frightened  to  scream.  Defendant  finally  sprang 
through  the  window  and  left.  There  was  no  possible  doubt  in 
the  witness's  mind  as  to  the  identity  of  the  defendant.  She  could 
see  him  plainly  by  the  moonlight  which  streamed  into  the  room 
through  the  window,  and,  moreover,  she  knew  him  by  his  voice. 
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Witness's  door  was  locked  and  her  window  was  down  when  she 
went  to  bed  that  night.  When  she  was  awakened  by  the  defend- 
ant the  window  was  up.  Witness  did  not  give  the  defendant 
permission  to  enter  her  room.  The  witness  could  not  tell  the 
hour  of  night  when  she  was  awakened  by  the  presence  of  the 
defendant  in  her  room.  She  knew,  however,  that  the  moon  was 
shining  and  that  the  chickens  were  crowing. 

Cross-examined,  the  witness  said  that,  when  she  woke  up,  on 
the  night  in  question,  she  saw  at  once  that  her  window  was  up, 
and  was  propped  with  a  stick.  No  light  was  then  burning  in 
the  room,  but  the  moon  light  was  bright  enough  to  enable  her  to 
see.  Defendant  had  on  dark  clothes,  and  was  scented  with  the 
same  kind  of  perfume  he  had  on  his  person  on  the  occasion  of 
his  visit  to  the  kitchen.  When  he  attempted  to  force  his 'way 
into  witness's  bed  he  spoke  of  the  ringing  of  the  front  door  bell 
on  the  night  of  his  visit  to  the  kitchen.  Witness  saw  the  defend- 
ant once  between  his  visit  to  the  kitchen  and  the  night  he  came 
into  her  room.  Mrs.  Eikel  sent  witness  to  a  shoe  shop  kept  by 
an  Italian,  with  a  pair  of  shoes  to  be  repaired.  As  witness  was 
going  into  the  shop  the  defendant  stopped  at  the  door  and  asked 
her  if  she  did  not  want  a  pair  of  shoes  which  he  pointed  out 
among  the  Italian's  stock.  Witness  replied  that  she  did  not 
want  the  shoes,*  and  after  he  left  she  asked  the  Italian  who  that 
fellow  was.  The  Italian  replied  that  he  was  a  "fool  mulatto." 
Up  to  this  time  witness  had  not  suspected  that  defendant  was 
other  than  a  white  man.  Witness  was  an  unmarried  German 
woman,  twenty-two  years  of  age.  She  came  to  Waco  from 
Tehuacana  hills,  about  four  months  prior  to  this  trial,  since  which 
time  she  had  been  living  in  the  family  of  Mr.  Eikel.  Witness 
never  permitted  gentlemen  to  visit  her  private  room.  She  made 
no  out  cry  when  defendant  left  her  room  by  way  of  the  window. 
She  told  no  one  of  the  occurrence  on  that  night,  but  she  told 
Mrs.  Eikel  about  eight  o'clock  on  the  next  morning.  She  was 
too  much  mortified  and  ashamed  to  tell  Mr.  Eikel.  She  did  not 
then  know  that  the  defendant  could  be  punished  for  intruding 
himself  into  her  room.  He  made  no  bruises  on  the  witness  when 
he  caught  her  by  the  throat.  He  did  nothing  more  when  he 
came  into  her  room  than  the  witness  has  stated.  Witness  gave 
Mr.  Eikel  a  description  of  the  defendant  on  the  ne;ct  morning. 
Two  different  parties,  at  different  times,  were  brought  to  the 
witness  for  identification,  neither  of  whom  was  the  defendant. 
Defendant  was  finally  arrested  by  Mr.  Jenkins. 
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J.  Eikel  testified,  for  the  State,  in  substance,  that  Miss  Maggie 
Schuster,  the  alleged  assaulted  party,  had  been  a  domestic  in 
his  employ  for  about  four  months  at  the  time  of  this  trial.  Miss 
Schuster,  on  the  morning  after  the  alleged  assault,  was  in  very 
evident  distress  of  mind,  and  continued  so  for  several  days.  She 
did  not  tell  the  witness  of  the  occurrences  of  the  night  before, 
but,  on  his  return  home  at  noon,  witness's  wife  related  the  cir- 
cumstance to  him.  Miss  Schuster  described  the  intruder  to  the 
witness,  and  witness  reported  the  matter  to  constable  Jenkins. 
Jenkins  arrested  two  mulatto  men,  whom  he  brought  before  Miss 
Schuster,  but  she  declared  neither  of  them  to  be  the  right  man. 
On  the  second  day  after  the  occurrence.  Miss  Schuster  came 
home  from  town,  and  reported  that  she  had  seen  the  man  on  the 
street.  Witness  took  Miss  Schuster  to  town  with  him,  found 
Jenkins,  and  soon  had  the  defendant  in  custody.  Miss  Schuster 
identified  him  as  soon  as  she  saw  him.  Miss  Schuster's  conduct 
since  she  had  been  in  the  witness's  employ  had  been  unexcep- 
tionable. She  had  not  received  the  attention  of  gentlemen  so 
far  as  witness  knew,  except  two  visits  from  a  gentleman  friend 
who  lived  at  Tehuacana  Hills. 

Constable  Lee  Jenkins  testified,  for  the  State,  in  substance, 
that,  on  the  morning  after  the  alleged  assault  upon  Miss  Schuster, 
Mr.  Eikel  reported  it  to  him,  and  gave  him  a  description  of  the 
party  accused  by  Miss  Schuster.  Witness  arrested  two  parties 
whom  he  thought  to  conform  to  that  description,  but  discharged 
them  upon  Miss  Schuster's  declaration  that  neither  was  the  man. 
On  the  morning  of  the  second  day  after  the  alleged  assault,  Mr. 
Eikel  told  the  witness  that  Miss  Schuster  had  seen  her  assailant 
on  the  street  on  that  morning,  and  gave  witness  a  description  of 
the  man  as  he  was  then  dressed.  After  looking  around  for  a 
while,  witness  found  the  defendant.  He  returned  to  Eikel  and 
told  him  to  bring  the  youug  lady  to  a  certain  point  on  Austin 
street,  where  he  would  have  the  party  he  had  "spotted"  engaged 
in  conversation.  The  witness  then  went  back  to  defendant  and 
engaged  him  in  conversation  about  a  certain  counterfeiting  casa 
He  told  defendant  that  Eikel  wanted  to  see  him  about  that  case, 
and  would  be  along  presently.  About  this  time  defendant  said: 
"Yonder  comes  Mr.  Eikel,  now,  and  he  has  got  a  woman  with 
him."  Defendant  thereupon  said  that  he  was  cold,  and  wanted 
to  step  in  to  the  barber  shop  near  by,  to  get  his  coat,  he  being 
in  his  shirt  sleeves.  When  Eikel  and  Miss  Schuster  came  op, 
the  latter  said;    '' That  is  the  naan."    Defendant  replied:   ''I  am 
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not  the  man.     I  can  prove  an  alibi."    Witness  had  then  told  de- 
fendant that  the  charge  against  him  was  an  assault  upon  Miss 
Schuster,  but  had  not  told  him  when  the  assault  was  alleged  to 
have  been  committed. 

Mr.  Kernendo  testified,  for  the  State,  that  a  few  days  before 
the  alleged  assault,  Miss  Schuster  came  to  his  shoe  shop  which 
was  situated  next  to  the  defendant's  barber  shop.  About  the 
time  Miss  Schuster  reached  the  witness's  door,  the  defendant 
said  something  about  the  large  shoe  sign  which  hung  in  front  of 
witness's  shop.  A  few  moments  later,  witness  infortaed  Miss 
Schuster  that  the  defendant  was  a  negro.    The  State  closed. 

Justice  of  the  peace  Sleeper  testified,  for  the  defense,  that  Miss 
Schuster  made  complaint  before  him  against  the  defendant,  a 
day  or  two  after  the  alleged  assault.  Witness  could  not  remem- 
ber that  Miss  Schuster  attempted  to  locate  the  exact  hour  of  the 
assault,  but  she  left  upon  the  mind  of  the  witness  the  impression 
that  the  assault  occurred  about  one  o'clock.  Something  was  said 
about  somebody  coming  home  on  a  train  and  entering  the  gate 
at  Eikel's  about  one  o'clock,  the  noise  made  by  the  gate  fright- 
ening the  assailant  off.  Witness  could  not  testify  that  Miss 
Schuster  undertook  to  fix  the  hour  of  the  assault. 

Sam  Washington  testified,  for  the  defense,  that  he  was  in  Mr. 
Eikel's  employ  at  the  time  of  the  alleged  assault  upon  Miss 
Schuster.  On  the  evening  of  the  next  day  Mr.  Eikel  asked  wit- 
ness, among  other  employes,  if  he  had  seen  a  certain  party  loaf- 
ing around  doing  nothing,  whom  he  described  as  a  man  dressed 
in  a  light  brown  suit,  with  a  peculiar  scar  looking  mark  about 
his  mouth.  Witness  told  Mr.  Eikel  that  he  had  seen  no  such 
person. 

Frank  Johnson  testified,  for  the  defense,  that  he  saw  the  de- 
fendant at  the  "  O.  K."  barbershop  in  Waco,  between  half  past 
nine  and  ten  o'clock  on  the  night  of  the  alleged  assault.  He  was 
dressed  in  a  suit  of  dark  clothes.  Witness  left  the  barber  shop 
at  about  ten  o'clock,  at  which  time  the  defendant  was  still 
there. 

Charles  Thompson,  the  proprietor  of  the  "O.  K."  barber  shop, 
testified,  for  the  defense,  that  the  defendant  came  to  his  shop 
about  nine  o'clock  on  the  night  of  the  alleged  assault  upon  Miss 
Schuster.  Witness  left  the  defendant  at  the  shop  at  about  ten, 
going  off  with  Frank  Johnson.  He  returned  at  about  half  past 
eleven  and  found  defendant  and  some  other  boys  still  there,  and 


570  21  Texas  Court  op  Appeals.  [Austin 


Statement  of  the  case. 


he  left  them  there  at  about  twelve  when  he,  witness,  went  back 
to  Frank  Johnson. 

Tanty  Thompson  testified,  for  the  defense,  that  he  met  the  de- 
fendant at  the  *'  O.  K."  barber  shop  at  about  half  past  eight 
o'clock  on  the  night  of  the  alleged  assault.  The  parties  present, 
who  remained  at  the  shop  after  it  was  closed  up  for  the  night, 
were  the  witness,  the  defendant,  Hiram  Watson,  Will  Mullins, 
Mose  Anthony,  Jesse  Evans,  Pete  Perry  and  Frank  Thompson. 
The  parties  named  engaged  in  the  game  of  shooting  "craps," 
and  kept  it  up  until  three  o'clock  in  the  morning.  When  the 
hour  of  three  was  struck  by  the  town  clock,  some  one  of  the 
parties  proposed  to  adjourn  the  game,  and  the  proposition  pre- 
vailed. Witness  saw  John  Wilkes  and  Frank  Johnson  at  the 
shop  on  that  night.  They  left  about  nine  o'clock.  Charley 
Thompson,  the  proprietor  of  the  shop,  came  to  the  shop  at  about 
half  past  eleven  o'clock,  when  the  game  of  **  craps"  was  suspen- 
ded, as  none  of  the  parties  wanted  to  be  detected  playing  the 
game  in  the  shop.  Witness  tried  to  get  defendant  to  go  home 
with  him,  as  it  was  after  three  o'clock,  and  near  day  light.  De- 
fendant declined,  remarking  that,  as  he  was  winner  on  the  game 
and  was  tired,  he  could  afford  to  take  a  hack  and  go  home.  He 
then  got  in  Jesse  Evans's  hack  and  rode  off. 

Hiram  Watson,  William  Mullins,  Frank  Thompson,  and  Jesse 
Evans,  testified,  for  the  defense,  substantially  as  did  the  witness 
Tanty  Thompson,  Evan?  stating,  in  addition,  that  he  drove  the 
defendant  home  in  his  hack,  and  put  the  defendant  out  at  his 
home,  about  half  past  three  o'clock. 

Sallie  Vaughan,  the  defendant's  mother,  testified,  in  his  be- 
half, that  she,  defendant,  and  his  wife,  lived  in  the  same  house, 
occupying  different  rooms.  Defendant  came  home  between 
three  and  half-past  three  o'clock  on  the  night  of  the  alleged  as- 
sault upon  Miss  Schuster.  Of  that  fact  the  witness  was  abso- 
lutely certain,  as  she  heard  the  clock  strike  three  a  few  minutes 
before  the  defendant  passed  through  her  room  en  route  to  his, 
and  told  her  that  he  had  been  out  with  the  boys.  Defendant  en- 
tered the  house  at  the  door  leading  into  witness's  room,  and 
passed  thence  into  his  own  room,  through  the  door  connecting 
the  two  rooms.  Witness  heard  defendant  and  his  wife  talking 
after  defendant  got  in  to  his  room.  His  wife  reproached  him  for 
staying  out  so  late.  Witness  had  a  sick  child,  and  was  fre- 
quently up  during  the  night,  administering  medicine.  Witness 
called  to  defendant's  wife  just  as  the  clock  struck  three,  and 
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asked  her  if  defendant  had  yet  got  home.  Defendant  did  not 
leave  home  after  he  returned  at  half  past  three  o'clock. 

Defendant's  wife  testified,  in  his  behalf,  that  she  went  to  bed 
on  the  night  of  the  alleged  assault  at  about  nine  o'clock,  but  did 
not  close  her  eyes  in  sleep  until  the  defendant's  return,  at  about 
half  past  three  o'clock  in  the  morning.  Defendant  went  imme- 
diately to  bed  on  his  return,  and  did  not  Iea\re  the  house  again 
until  next  dav. 

Cross-examined,  witness  testified  that  the  door  between  the 
room  occupied  by  her  and  defendant,  and  that  occupied  by  de- 
fendant's mother,  was  closed  and  locked  throughout  that  night. 
Defendant  did  not  pass  through  his  mother's  room  in  to  his  and 
the  witness's  room,  but  was  admitted  by  the  witness  through  the 
kitchen.  If  defendant's  mother  was  out  of  bed  during  the  night 
the  witness  did  not  know  it.  Witness  did  not  know  that  there 
was  a  sick  child  on  the  place  that  night,  nor  did  she  hear  defend- 
ant's mother  up,  giving  medicine.  Witness  said  nothing  to  the 
defendant  when  he  came  home  and  went  to  bed.  She  did  not  re- 
proach him  for  staying  out  late.  Defendant's  mother  did  not,  at 
any  time  on  that  night,  ask  witness  if  defendant  had  come  home. 
Being  questioned  particularly,  the  witness  reiterated,  with  em- 
phasis, that  the  defendant  went  into  his  room  through  the 
kitchen,  and  not  through  his  mother's  room,  and  that  he  did  not 
speak  to  his  mother,  nor  she  to  him.     The  defense  closed. 

J.  Eikel  testified,  for  the  State,  that  his  house  was  situated  on 
Austin  street,  between  Eighth  and  Ninth  streets,  about  two 
blocks  from  where  the  defendant  lived  on  Eighth  street,  and 
that  a  person  could  go  from  one  house  to  the  other  in  five  min- 
utes. The  almanac  disclosed  that  the  moon  rose  on  the  night  of 
the  assault  at  three  minutes  past  eleven  o'clock. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

W.  8,  Baker  and  Clark  <fc  Dyer,  for  the  appellant. 

J".  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  This  is  an  appeal  from  a  convic- 
tion in  the  court  below  for  assault  with  intent  to  commit  rape. 

In  the  ninth  paragraph  of  the  charge  of  the  court  to  the  jury, 
they  were  instructed  that,  "When  an  injury  is  caused  by  vio- 
lence to  the  person  the  intent  to  injure  is  presumed,  and  it  rests 
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with  the  person  inflicting  the  injury  to  show  the  accident  or  in- 
nocent intention.  The  injury  intended,  which  raises  the  presump- 
tion referred  to  in  this  paragraph,  may  be  either  bodily  pain,  con- 
straint, a  sense  of  shame,  or  other  disagreeable  emotions  of  the 
mind;  but  from  such  assault,  no  specific  intent  to  "have  carnal 
knowledge  in  a  manner  to  constitute  rape  is  presumed  by  law, 
but  such  intent  must  appear  from  the  evidence." 

In  Thomas's  case,  16  Texas  Court  of  Appeals,  535,  which  was 
an  appeal  from  a  conviction  for  assault  with  intent  to  rape, 
where  a  somewhat  similar  charge  was  given,  this  court  says: 
"Whilst  the  paragraph  is  in  almost  the  exact  words  of  the  code 
(Penal  Code,  Art.  485),  and,  in  the  abstract,  is  unquestionably 
correct,  still  we  think  it  was  error  to  give  it  in  this  case.  The 
burden  was  upon  the  State,  to  show  beyond  a  reasonable  doubt, 
that  the  defendant  committed  the  assault,  and  that  he  committed 
it  with  the  specific  intent  of  raping  the  person  of  the  assaulted." 

Again,  the  court  charges  the  jury:  "If  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that,  in  the  county  of  Mc- 
Lennan, and  State  of  Texas,  on  the,  or  about  the  twenty-fourth 
day  of  March,  1886,  the  defendant  did  then  and  there  unlawfully 
and  feloniously  use,  or  attempt  to  use  unlawful  violence  upon 
the  person  of  said  Maggie  Schuster,  or  did  then  and  there  make 
any  threatening  gesture  showing  in  itself,  or  by  words  accom- 
panying it,  an  immediate  intention,  coupled  with  an  ability  to 
use  unlawful  violence  upon  said  Maggie  Schuster,  without  her 
consent,  by  force  or  threats,  as  force  and  threats  have  been 
herein  defined,  and  that  said  Maggie  Schuster  was  then  and 
there  a  female,  you  will  find  the  defendant  guilty  of  an  assault 
with  intent  to  commit  rape  as  charged  in  the  indictment,  and 
assess  his  punishment  at  confinement  in  the  penitentiary  not 
less  than  two  nor  more  than  seven  years;  and,  unless  you  so  be- 
lieve, you  will  find  the  defendant  not  guilty  of  the  offense."  This 
charge  was  erroneous  in  that,  in  effect,  it  told  the  jury  that  the 
offense  of  assault  with  intent  to  commit  rape  could  be  estab- 
lished by  proof  of  threats,  whereas  such  offense  cannot  be  estab- 
lished by  proof  of  threats,  but  only  on  proof  of  force,  or  at- 
tempted force.  The  offense  of  an  attempt  to  commit  rape  may, 
it  is  true,  be  sustained  on  proof  of  threats.,  but  an  assault  with 
intent  to  commit  rape  can  not.  The  offense  of  an  attempt  to 
commit  rape  may  be  predicated  upon  force,  threats,  or  fraud;  but 
threats  or  fraud  have  no  part  in  an  assault  with  intent  to  com- 
mit rape,  which  must  be  the  result  of  force  or  attempted  force 
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alone.  In  other  words,  where  it  is  attempted  by  threats  or 
fraud,  such  as  are  spoken  of  in  the  statutory  definition  of  the  of- 
fense, and  such  terms  are  defined  in  connection  with  the  offense 
by  Articles  528,  530,  and  531,  Penal  Code,  an  indictment  will  lie 
alone  for  an^attempt  to  commit  rape;  but  if  force  is  an  element 
in  the  attempted  commission  of  rape,  then,  indeed,  resort  may 
be  had  to  the  statute  of  assault  with  the  intent  to  commit  the 
offense.     (Art.  503,  Penal  Code.) 

"  An  assault  with  intent  to  commit  any  other  offense  is  consti- 
tuted by  the  existence  of  the  facts  which  brings  the  offense 
within  the  definition  of  an  assault,  coupled  with  an  intention  to 
commit  such  other  offense."    (Penal  Code,  Art.  506.) 

A  person  can  not  be  convicted  of  an  attempt  to  rape  under  an 
indictment  for  assault  with  intent  to  rape.  (Brown  v.  The  State, 
7  Texas  Ct.  App.,  5»;9.)  It  may  be  that,  under  the  charge  of  the 
court  as  above  quoted,  the  jury  have  been  misled  in  to  finding 
appellant  guilty  upon  a  state  of  facts  which  would  alone  be  ap- 
plicable to  establish  the  offense  of  an  attempt  to  rape. 

For  these  errors  in'  the  charge  of  the  court  to  the  jury,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded, 
-  Opinion  delivered  June  23,  1886, 


[No.  4087.] 
F.  C.  Vaughn  v.  The  State. 

Theft— BuRDKN  of  Proof— Pact  Case.— If,  when  his  possession  of  the 
alleged  stolen  property  is  first  challenged,  the  aconsed  makes  a  reasona- 
ble and  probably  true  explanation  of  the  same,  the  harden  rests  upon 
the  State  to  disprove  the  explanation.  See  the  statement  of  the  cajse  for 
evidence  held  insufiQcient  to  support  a  conviction  for  cattle  theft,  in  view 
of  the  explanation  of  the  accused,  and  the  evidence  taken  as  a  whole. 

Appeal  from  the  District  Court  of  Coryell.     Tried  bislow  be- 
fore the  Hon.  T.  L.  Nugent.  , 

The  conviction  was  for  the  theft  of  one  head  of  cattle,  the 
property  of  C.  V.  Cavitt,  in  Coryell  county,  Texas,  on  the  twen- 
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ty-third  day  of  November,  1883      A  term  of  two  years  in  the 
penitentiary  was  the  penalty  assessed  against  the  appellant. 

W.  H.  Taylor  was  the  first  witness  for  the  State.  He  testified 
that  in  November,  1883,  he  and  defendant  lived  near  each  other 
in  the  neighborhood  of  Eagle  Springs,  in  Coryell  county,  Texas. 
About  day  light  on  the  morning  of  the  twenty-third  of  said 
month,  the  witness  heard  the  report  of  a  gun  fired  in  the  vicinity 
of  Eagle  Springs.  The  report  was  followed  by  the  bellowing  of 
a  calf,  and  that,  in  turn,  by  the  bellowing  of  other  cattle.  After 
eating  his  breakfast  the  witness  went  to  a  store,  in  the  village  of 
Eagle  Springs.  While  there,  the  defendant's  son,  a  lad  ten  or 
eleven  years  of  age,  came  into  the  store  and  asked  for  some  salt. 
Witness  asked  the  boy  if  he  had  been  getting  some  fresh  meat 
at  his  house.  The  boy  replied  that  they  had  not.  Witness  re- 
mained in  the  village  two  or  three  hours,  and  went  to  the  point 
where  he  heard  the  calf  bellow.  He  found  the  hide  of  the  calf 
of  a  JC  cow  hanging  from  the  limb  of  a  tree  in  a  very  dense 
thicket.  It  was  secured  to  the  limb  with  a  fish  line.  A  few  yards 
beyond  the  tree  on  which  he  found  the  hide  hanging,  the  witness 
found  the  fore  foot  of  a  calf  that  had  been  recently  killed. 
About  fifty  yards  further  from  the  hide,  he  found  the  entrails  of 
the  animal.  Upon  making  these  discoveries  witness  went  back 
to  Eagle  Springs  and  reported  the  facts  to  J.  D.  Henderson,  the 
constable  of  that  precinct.  Witness  and  one  Howard,  directed 
by  the  said  Henderson,  returned  to  a  point  near  the  tree  on  which 
the  hide  was  hanging.  This  was  between  twelve  and  one  o'clock. 
They  had  been  but  a  short  time  in  ambush  when  they  saw  a  man 
who  proved  to  be  the  defendant  going  towards  the  hide.  When 
he  emerged  from  the  brush  into  the  open  near  witness  and  How- 
ard, they  covered  him  with  their  guns,  and  told  him  that  they 
were  instructed  by  Henderson  to  arrest  any  one  found  in  the 
thicket  in  the  vicinity  of  the  hide.  Defendant  asked  why  he 
was  placed  under  arrest.  Witness  replied  that  a  calf  had  been 
killed  there  on  that  morning.  Defendant  replied  that  if  that  was 
all  they  might  as  well  turn  him  loose,  as  he  could  and  would  tell 
them  all  about  it.  He  then  said:  *'  I  killed  the  calf;  you  can  go 
your  way,  and  I  will  go  mine."  He  then  explained  that  when  he 
got  up  early  on  that  morning  he  saw  a  hawk  sitting  on  a  small 
tree,  but  ten  feet  high,  and  that  the  hawk  was  evidently  maneu- 
vering to  capture  some  small  chickens  under  the  tree;  that  he 
returned  to  his  house  to  get  his  shot  gun,  but  was  told  by  his  wife 
that  the  gun  was  loaned  out;  that  he  then  got  his  Winchester 
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rifle,  returned  and  aimed  it  at  the  hawk;  that  just  as  he  was 
about  to  fire  the  hawk  flew,  and  that  as  he  lowered  the  gun  it 
was  discharged;  that  he  then  heard  the  bellowing  of  a  calf,  and 
went  around  the  thicket  whence  the  noise  came,  and  found  the 
calf  plunging  forward  and  floundering  around,  and  that  it  finally 
fell  forward  on  its  head  and  broke  its  d — d  neck.  The  thicket, 
he  said,  was  between  him  and  the  calf,  and  that  the  calf  was 
shot  in  the  nose,  on  the  left  side,  below  the  brain,  lie  said  that, 
after  finding  that  he  had  shot  the  calf,  he  went  to  his  neighbor, 
Mr.  Lawrence,  to  tell  him  about  the  matter,  but  that  Mr.  Law- 
rence was  not  at  home;  that  he  then  went  to  the  house  of  Mey- 
ers and  told  him  about  it,  and  that  he,  his  son-in-law,  John  Nor- 
ris,  and  Meyers  then  skinned  the  calf.  He  said,  further,  that 
while  he,  Norris  and  Meyers  were  cutting  up  the  meat,  Lawrence 
came  by  in  a  wagon,  when  he  told  him  how  the  accident  had 
happened,  and  gave  him  a  quarter  of  the  beef.  He  said  that  he 
told  his  wife,  family,  Lawrence,  Meyers  and  Norris,  that  he  was 
going  to  see  the  owner  of  the  calf  and  pay  him  for  it;  that  he 
used  the  beef  upon  the  suggestion  of  his  wife,  daughters  and 
son-in-law,  who  urged  that  paying  for  the  calf  would  make  the 
matter  all  right. 

Cross-examined,  the  witness  testified  that  ho  and  Howard  did 
not  accuse  the  defendant  of  killing  the  calf  before  they  arrested 
him.  Defendant  was  in  arrest  when  he  told  witness  and  How- 
ard how  he  happened  to  kill  the  calf.  They  asked  him  no  ques- 
tions before  they  arrested  him.  Witness  could  not  state  the  dis- 
tance from  the  defendant's  house  to  the  tree  on  which  the  hide 
was  found  hanging.  The  distance,  however,  was  considerable. 
The  calf  was  slaughtered  about  seventy-five  yards  from  where 
the  hide  was  found.  The  slaughter  place  was  in  an  open  space 
surrounded  by  timber.  Witness  and  Howard  did  not  go  up  to 
the  defendant's  house,  nor  did  they  make  any  search  for  the 
beef.  Defendant  said  that  the  beef  was  at  his  house.  He  did  not 
hesitate  when  asked  where  the  calf's  head  was,  but  went  into 
the  brush  and  brought  it  out.  It  showed  that  the  calf  had  been 
shot  centrally  through  the  forehead.  Neither  the  foot  nor  the 
entrails  were  covered  up  when  found.  The  foot  and  entrails 
were  each  about  fifty  yards  from  the  hide,  but  in  different  direc- 
tions from  it.  Both  the  foot  and  the  entrails  were  found  in 
dense  thickets  of  small  timber  and  brush.  When  witness  and 
Howard  first  saw  defendant  near  the  hide,  they  did  not  call  to 
him.     On  the  contrary,  the  defendant  saw  them  and  joined  them 
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of  his  own  accord.  Witness's  feelings  towards  defendant  were 
unfriendly.  Soon  after  the  shot  was  fired  in  the  morning,  sev- 
eral head  of  cattle,  including  the  mother  of  the  deceased  calf,  all 
bellowing,  fled  towards  witness's  house.  Witness  knew  Clar- 
ence V.  Cavitt,  the  alleged  owner  of  the  deceased  calf.  Cavitt, 
when  the  calf  was  killed,  lived  three  or  four  miles  distant  from 
the  defendant's  house.  Witness  knew  the  calf  killed  to  be  the 
calf  of  Cavitt's  JC  cow. 

Henry  Howard  was  next  introduced  by  the  State.  His  narra- 
tive began  at  the  point  when  he  and  Taylor  went  to  the  hide  and 
arrested  defendant.  In  detail,  from  that  point,  he  testified  sub- 
stantially as  did  Taylor. 

C.  V.  Cavitt  testified,  for  the  State,  that  he  owned  the  cattle 
in  Coryell  county  in  the  JC  brand.  He  owned  the  cow  in  that 
brand,  which,  after  the  killing  of  the  calf,  was  pointed  out  to 
him  by  Taylor  as  the  mother  of  the  calf.  He  never  saw  that 
calf,  and  never  saw  the  mother  until  she  was  pointed  out  to  him 
by  Taylor.  Witness  never  gave  his  consent  to  defendant,  or 
any  body  else,  to  take  or  kill  that  calf.  Witness's  father,  some 
years  ago,  owned  a  large  stock  of  cattle,  that  ranged  in  Bell, 
McLennan,  and  Coryell  counties.  That  stock  was  branded  JC. 
When,  a  few  years  ago,  his  father  gathered  his  stock  and  removed 
to  a  ranch  out  west,  he  left  a  considerable  remnant  of  cattle  brand- 
ed JC  on  the  range  in  the  counties  named,  which  remant  he  gave 
to  witness,  since  which  time  witness  has  owned  the  said  rem- 
nant, and  controlled  them.  Witness's  father  was  now  dead,  but 
his,  witness's,  brothers  and  sisters  have  always,  since  he  owned 
them,  recognized  witness's  title  to  the  JC  cattle  in  Coryell 
county. 

The  State  next  introduced  in  evidence  the  record  of  marks  and 
brands  of  Coryell  county,  which  showed  JC  to  be  the  recorded 
brand  of  J.  C.  Cavitt,  the  father  of  C.  V.  Cavitt.  The  State 
closed. 

John  Norris  was  the  first  witness  for  the  defendant.  He  testi- 
fied that  he  was  the  defendant's  son-in-law,  and  lived  in  the 
same  house  with  him  in  November,  1883.  On  the  morning  that 
the  calf  was  killed  witness  heard  the  defendant  come  into  the 
house  and  ask  his  wife  for  his  shot  gun.  His  wife  told  him  that 
his  shot  gun  was  not  at  home.  Witness  saw  the  defendant  get 
his  Winchester  rifle  and  flre  it  at  a  hawk.  The  gun  was  fired 
just  as  the  hawk  flew.  The  hawk  was  sitting  on  a  bush  in  the 
thicket,  about  five  feet  from  the  ground.     Witness  went  off,  and 
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presently  came  back  and  said  that  he  had  played  h — ^1  and  killed 
the  Cavitt  calf.  Witness  and  defendant  then  went  to  where  the 
body  of  the  calf  was  lying.  The  animal  had  been  shot  on  the 
left  side  of  the  nose,  about  two  inches  below  the  brain.  It  was 
not  yet  dead,  and  defendant  cut  its  throat.  The  calf  did  not 
bellow,  but  the  ground  showed  signs  of  a  struggle.  Defendant 
ran  the  other  cattle  away  from  the  calf,  and  said  that  he  was 
going  to  leave  the  body  where  it  was.  Witness  advised  him 
to  skin  it,  use  the  meat,  and  see  Cavitt  and  pay  for  it.  De- 
fendant refused  to  do  so,  until  advised  to  the  same  effect 
by  his  wife  and  daughter  and  Mr.  Meyers.  Immediately 
after  breaksast  defendant  went  to  Lawrence's  house  to  re- 
late the  facts  to  him.  Not  finding  Lawrence  at  home,  he 
went  to  Meyers's  house  and  told  him.  Meyers  returned  with 
defendant,  and  witness,  defendant,  and  Meyers  went  to  and 
skinned  the  calf.  The  calf  was  slaughtered  in  an  open  glade, 
about  fifty  yards  distant  from  the  house.  From  that  point  the 
beef  and  hide  were  taken  to  a  tree  with  limbs  strong  enough  to 
hold  their  weight.  Lawrence  came  by  in  a  wagon  while  the  beef 
was  being  cut  up,  and  the  defendant  told  him  how  the  calf  was 
killed.  Defendant  gave  Lawrence  a  quarter  of  the  beef,  Myers 
another  portion,  and  put  the  balance  away  in  his  smoke  house. 
After  dinner  defendant  ordered  his  horse  saddled  to  ride  to  Eagle 
Springs,  for  the  purpose  of  reporting  the  transaction.  While  his 
horse  was  being  saddled,  defendant  wont  to  bring  the  hide  to  the 
house.    Witness  next  saw  him  under  arrest  in  Eagle  Springs. 

Cross-examined,  the  witness  said  that  the  hawk,  when  shot  at 
by  the  defendant,  was  not  higher  from  the  ground  than  five  feet. 
Defendant  could  not  see  the  calf  from  where  he  stood  when  the 
shot  was  fired.  The  calf  was  not  shot  centrally  thfough  the 
forehead,  but  the  ball  entered  the  head  at  the  left  side  of  the 
nose,  just  below  the  brain.  There  were  trees  at  the  point  where 
the  calf  was  slaughtered,  upon  which  the  hide  could  have  been 
hung,  but  they  were  not  near  so  suitable  for  that  purpose  as 
those  at  a  greater  distance  to  which  the  hide  was  taken. 

Mrs.  Norris,  testifying  that  she  was  an  eye  witness  to  the 
whole  transaction,  corroborated  her  husband  in  every  partic- 
ular. 

William  Lawrence  testified,  for  the  defense,  that  he  passed 
defendant's  house  between  ten  and  eleven  o'clock  on  the  morning 
that  the  calf  was  killed.  He  saw  defendant,  and  Norris,  and 
Myers  cutting  up  the  carcass  of  the  calf,  near  the  defendant's 
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house.  Defendant  told  him  how  he  killed  the  calf,  and  that  after 
dinner  he  was  going  to  Eagle  Springs  and  report  the  facts. 
Witness  told  him  that,  under  the  circumstances,  he  saw  no  wrong 
in  using  the  beef  and  paying  for  it.  Defendant  then  gave  wit- 
ness a  quarter  of  the  meat.  On  his  arrival  at  home,  witness  was 
informed  that  defendant  came  to  his  house  inquiring  for  him 
early  on  that  morning. 

Cross-examined,  the  witness  testified  that  he  approached  the 
defendant's  house  from  the  direction  of  the  hide,  and  saw  buz- 
zards collected  near  the  tree  on  which  the  hide  was  said  to  have 
been  hung.  Defendant  told  the  witness  that  he  undertook  to 
shoot  a  hawk,  and  shot  the  calf  by  accident.  Witness  was 
arrested  for  complicity  in  the  transaction  at  the  same  time  that 
the  defendant  was. 

J.  P.  Vaughn,  the  defendant's  son,  testifying  for  his  father, 
corroborated  the  witnesses  John  and  Mrs.  Morris  in  every  mate- 
rial particular.  On  his  cross-examination,  he  stated  that  he 
went  to  the  store  in  Eagle  Springs,  and  saw  the  witness  Taylor. 
He  asked  for  coffee,  however,  and  not  salt.  He  did  tell  Taylor, 
when  asked  about  fresh  meat,  that  they  had  none  at  his  father's 
house.  He  made  that  statement  to  Taylor  because  the  defend- 
ant told  him  to  say  nothing  about  the  killing  of  the  calf,  as  he 
wanted  to  attend  to  that  matter  himself. 

J.  H.  MuUins  testified,  for  the  defense,  that  he  knew  the  de- 
fendant for  many  years  in  the  State  of  Mississippi.  His  reputa- 
tion for  honesty  in  Mississippi  was  good.  Witness  did  not  know 
.his  reputation  in  Coryell  county,  Texas.    The  defense  closed. 

W.  H.  Taylor,  recalled  for  the  State,  testified  that  the  defend- 
ant's reputation  for  honesty  in  Coryell  county,  Texas,  was  bad 
both  before  and  after  the  killing  of  the  calf. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

No  brief  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  GFeneral,  for  the  State. 

White,  Presiding  Judge.  Appellant's  statement  made  to  the 
State's  witness  Taylor,  when  asked  by  the  latter  about  the  kill- 
ing of  the  calf,  to  the  effect  that  he  had  killed  it  accidentally 
while  attempting  to  shoot  a  hawk,  is  not  only  reasonable  and 
probable,  under  the  circumstances  developed,  but  is,  in  our  opin- 
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ion,  abundantly  established  as  a  fact  by  the  several  witnesses  of 
defendant,  one  of  whom  (Lawrence)  was  not  a  member  of  his 
family.  These  statements  and  declarations  of  defendant  were 
proven  by  the  State,  and  the  other  testimony  of  the  prosecution 
*  did  not  disprove  them,  or  show  that  they  were  untrue.  It  de- 
volved upon  the  State  to  show  that  they  were  false.  (Garcia  v. 
The  State,  26  Texas,  209.) 

Because  the  evidence  is  insufiScient  to  support  the  verdict  and 
judgment,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  22, 1886. 


[No.  5102.] 
L.  W.  Owens  v.  The  State. 

Theft— Intent— Fact  Case.— See  the  statement  of  the  case  for  evidence 
Tield  insufficient  to  support  a  conviction  for  theft  of  a  horse  because  It 
fails  to  show  the  necessary  fraudulent  Intent  at  the  time  of  the  taking; 
wherefore  the  trial  court  erred  in  refusing  a  new  trial. 

Appeal  from  the  District  Court  of  Erath.  Tried  below  before 
the  Hon.  T.  L.  Nugent. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the 
property  of  W.  H.  Basey,  in  Erath  cownty,  Texas,  on  the  tenth 
day  of  October,  1885.  A  lerm  of  twelve  years  in  the  peniten- 
tiary was  the  penalty  imposed. 

W.  H.  Basey  was  the  first  witness  for  the  State.  He  testified 
that  in  the  fall  of  1884,  and  at  the  time  of  this  trial,  he  lived  at 
Hog  Springs,  in  Erath  county,  Texas,  about  seven  miles  from 
Stephenville,  and  about  three  and  a  half  miles  from  the  defend- 
ant's house.  In  October  of  that  year  he  owned  three  colts,  viz.: 
a  black  mare  colt,  foaled  in  the  spring  of  1883;  a  bay  mare  colt, 
foaled  in  the  summer  of  the  same  year,  and  a  smutty  iron  gray 
mare  colt,  foaled  in  the  spring  of  1884.  The  two  former  run  in  a 
field  during  the  winter  of  1883-1884,  and  got  their  tails  and 
manes  filled  with  cockle  burrs,  and  witness,  assisted  by  Ned 
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Lankford,  sheared  their  tails  and  cropped  their  manes,  in  order 
to  remove  the  burrs.  The  three  colts  ran  about  the  witness's 
house  from  the  spring  of  1884  until  late  in  October  of  the  same 
year,  when  they  disappeared.  Witness  made  diligent  search  for 
the  animals  as  soon  as  he  missed  them,  and  gave  written  and 
verbal  descriptions  of  them  to  a  great  many  persons.  Witness 
put  a  bell  on  the  black  colt,  late  in  October,  1884,  just  before  the 
animals  were  lost.  Witness  had  never  seen  the  black  and  iron 
gray  colt  since  their  disappearance.  About  the  middle  of  Octo- 
ber, 1885,  a  year  after  the  colts  disappeared,  witness  found  his 
bay  mare  colt  on  the  range,  between  his  and  the  defendant's 
house.  The  cold  then  had  the  defendant's  brand,  LW,  on  it,  but 
witness  knew  it  to  be  his  colt.  The  animal  had  been  raised  as  a 
pet,  and  it  willingly  permitted  witness  to  go  up  to  it  and  put  his 
arms  arpund  its  neck.  Witness  then  examined  it  closely,  and 
found  the  still  existing  signs  of  the  shears  on  its  mane  and  tail. 
Witness  then  got  Ned  Lankford,  who  knew  the  colt  as  well  as 
he  did,  and  the  two  drove  it  to  the  witness's  house.  The  witness 
then  went  to  the  defendant's  house  to  see  him  about  the  matter. 
Not  finding  the  defendant  at  home,  he  told  his  son  Toinmy  to 
tell  his  father  that  he,  witness,  had  got  his  colt,  with  his,  de- 
fendant's brand  on  it,  and  that  he  wanted  to  see  defendant  about 
it.  Tommy  replied:  "  We  did  not  mark  the  colt;  that  was  done 
at  old  man  Fair's."  Witness  retained  possession  of  the  colt  in 
question  until  its  death  in  March,  1886.  The  witness  was  abso- 
lutely certain  that  the  colt  in  question  was  his  animal.  It  was 
taken  from  his  possession  without  his  knowledge  or  consent. 
Mr.  Bates  was  with  witness  when  he  found  his  colt  with  the  de- 
fendant's brand  on  it. 

Cross-examined,  the  wiChess  testified  that,  after  the  indictment 
in  this  case  was  preferred,  the  defendant  instituted  a  suit  against 
him  in  the  justice's  court  to  try  the  right  of  property  to  this  colt. 
After  witness  took  the  colt  up,  the  defendant  claimed  it,  and 
proposed  to  arbitrate  the  question  of  ownership  with  witness. 
Witness  declined  to  arbitrate,  simply  because  he  knew  positively 
that  the  colt  was  his.  Witness,  in  shearing  the  tails  of  his  colts, 
cut  the  hair  up  and  down,  across,  and  in  every  way,  to  get  the 
cockle  burrs  out.  He  did  not  shave  the  tails  smoothly,  as  mules' 
tails  are  ordinarily  shaved.  Witness  gave  written  descriptions 
of  his  lost  animals  to  Sam  Jackson,  Campbell,  Qaither,  B.  M. 
Kiker,  and  others.  J.  Q.  Woflford  was  present  when  witness 
gave  the  written  description  to  Jackson,  and  copied  it.     The  writ- 
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ten  descriptions  were  distributed  long  before  witness  found  his 
bay  colt.  The  civil  suit  in  the  justice's  court,  involving  the  own- 
ership of  this  animal,  had  been  pending  five  or  six  months  at  the 
time  of  this  trial.  Witness  had  always  been  ready  for  trial,  and 
had  never  had  the  case  continued. 

Powers  Morton  testified,  for  the  State,  that  he  knew  the  de- 
fendant and  the  prosecuting  witness  Basey,  and  in  1884  lived 
with  his  father,  in  the  same  neighborhood  in  which  they  lived. 
On  or  about  the  first  day  of  November,  1884,  the  witness  saw,  at 
his  father's  house,  three  mare  colts.  One  was  a  black  animal 
and  had  a  bell  on.  Another  was  a  bay,  and  the  third  was  a 
smutty,  mouse  colored  animal.  Those  animals  were  very  gentle, 
and  ranged  about  witness's  father's  place  for  several  weeks. 
They  were  estrays.  The  manes  and  tails  of  the  black  and  bay 
colts  had  been  recently  sheared.  The  smutty  gray  colt  was  a 
much  younger  animal  than  the  other  two.  One  evening,  several 
weeks  after  they  first  came  to  the  range,  the  black  colt  came  up 
to  witness's  father's  house  without  the  bay  and  gray,  and  minus 
its  bell.  A  few  evenings  later  the  bay  and  smutty  gray  came  up 
with  witness's  father's  stock,  but  the  black  was  missing,  and 
witness  had  never  seen  it  since.  The  bay  and  gray  colts  then 
ranged  about  witness's  father's  house  for  several  weeks,  and  dis- 
appeared. Witness  next  saw  them  in  December,  1884,  on  Michael 
Fair's  range.  Witness  saw  them  (the  bay  and  gray  colts)  on 
the  range  between  the  houses  of  Fair  and  defendant  off  and  on 
throughout  the  winter  of  1884.  Fair  lived  about  one  mile  east 
of  witness's  father,  and  defendant  about  the  same  distance  north 
east.  Fair  lived  about  a  mile  south  east  of  defendant.  The 
stock  range  of  Fair  and  defendant  was  a  common  range.  Their 
respective  houses  are  in  sight,  only  a  few  trees  and  a  few  mes- 
quite  bushes  growing  between  them  here  and  there.  Witness 
often,  during  the  time  the  colts  were  on  the  range  of  defendant 
and  Fair,  met  the  defendant  and  his  son  Jim  riding  over  the 
range,  looking  after  stock. 

The  witness  first  met  the  prosecuting  witness  Basey  in  the  fall 
of  1885,  when  he  inquired  of  witness  about  three  colts  he  had 
lost.  He  said  that  he  had  recently  recovered  one  of  them,  but 
had  been  unable  to  find  or  hear  of  the  others.  Witness  gave 
him  a  description  of  the  three  colts  which  came  to  his  father's 
house  during  the  preceding  winter,  and  ranged  about  that  house 
for  a  while,  and  Basey  said  that  they  were  his  animals,  and  the 
ones  for  which  he  was  hunting.     Witness  then  went  home  with 
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Basey  and  examined  the  colt  he  had  recovered,  and  witness  was 
absolutely  certain  that  that  bay  colt,  then  branded  LW,  was 
the  bay  colt  which  came  with  the  black  and  the  smutty  gray 
colts  to  his  father's  house  during  the  previous  winter.  Its  mane 
and  tail  showed  distinctly  the  traces  of  the  shears,  and  in  every 
respect  it  corresponded  with  the  bay  colt  first  described  by 
the  witness,  except  that  it  was  now  branded  LW.  Witness 
knew  the  mare  "  Old  Mollie,"  which  the  defendant  owned  in  1885. 
Defendant's  children,  during  the  spring  and  summer  of  1883, 
attended  the  same  school  at  Center  Grove  that  witness  attended, 
and  they  rode  "Old  MoUie."  "Old  Mollie"  then  had  a  sucking 
colt  following  her,  which  was  foaled  in  the  spring  of  1883.  That 
colt  was  a  light  bay  or  sorrel  horse  colt.  It  had  a  blaze  in  its 
face,  and  a  white  snip  on  the  nose.  The  bay  mare  colt  described 
by  witness,  and  claimed  by  Basey,  had  only  a  white  spot  in  its 
forehead.  Witness  knew  **  Old  Mollie  "  and  her  colt  well.  "  Old 
MoUie's"  colt  disappeared  in  the  summer  of  1884,  and  witness 
had  not  seen  it  since,  nor  did  he  know,  of  his  own  knowledge, 
what  became  of  it. 

Some  litttle  time  after  this  prosecution  was  instituted,  the  wit- 
ness met  the  defendant  in  the  town  of  Stephenville.  Defend- 
ant called  witness  into  the  back  room  of  Cage's  store,  and  said 
to  the  witness:  "I  understand  that  you  have  said  you  will  swear 
on  mv  trial  that  *  Old  Mollie's '  colt  of  1883  was  a  horse  colt,  and 
that  you  helped  to  alter  it?"  Witness  replied  to  defendant  that 
he  did  not  say  that.  Defendant  replied:  "I  did  not  believe  you 
would  swear  it.  I  have  said  that  I  would  kill  you  before  you 
left  the  country  if  you  swore  it.  You  may  not  believe  that  I 
would,  but  I  am  prepared  to  do  it.  I  will  shoot  any  man  off  the 
stand  who  swears  it."  Defendant  was  angry  and  in  ill  humor 
at  the  time  of  that  interview.  Witness  denied  that  he  had  made 
the  statement  imputed  to  him  by  the  defendant,  because  he  did 
not  want  to  have  a  diflBculty  with  defendant,  and  besides  he 
could  truthfully  deny  it  because  he  had  not  made  the  statement 
as  the  defendant  repeated  it.  He  had  said  that  he  would  swear 
that  **01d  Mollie's"  1883  colt  was  a  horse  colt,  but  he  had  neyer 
said  that  he  helped  to  alter  it  or  that  he  would  so  swear.  Wit- 
ness now  swears  without  qualification  or  reservation  that  "Old 
Mollie's"  1883  colt  was  a  horse  colt  with  a  blazed  face  and  a 
white  snip  on  its  nose,  with  perhaps  some  white  feet. 

Cross-examined,  the  witness  testified  that  he  was  a  son  of 
preacher  Marshall  Morton.     He  could  not  swear  positively  that 
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"Old  Mollie's"  colt  had  any  white  feet,  but  he  was  absolutely 
certain  that  it  was  a  horse  colt  with  blazed  face,  and  white 
snipped  nose. 

M.  Fair  testified,  for  the  State,  that  in  1884,  and  at  present,  he 
had  lived  near  the  defendant's  house,  and  about  in  the  center  of 
his,  defendants,  stock  range,  which  was  also  his,  witness's,  stock 
range.  About  the  first  of  December,  1884,  two  stray  mare  colts, 
one  about  two  years  old,  bay  in  color,  with  a  white  spot  in  its 
forehead,  and  the  other  a  dirty,  smutty  mouse  colored  animal, 
of  the  previous  spring's  foal,  came  upon  the  common  range  of 
the  witness  and  defendant,  and  ran  with  witness's  horses  until 
late  in  the  winter,  when  the  small  smutty  colored  colt  disap- 
peared, and  has  never  been  seen  by  witness  since.  The  mane 
and  tail  of  the  bay  colt  showed  plainly  the  traces  of  shearing. 
That  colt  stayed  about  witness's  place  until  about  June  1,  1885, 
when  the  defendant  came  to  witness's  place  and  drove  it  oflf. 
During  the  time  that  the  two  colts  ran  on  the  range  about  the 
witness's  house,  the  witness  had  three  different  conversations 
with  the  defendant  about  them.  The  first  of  these  conversa- 
tions occurred  about  the  middle  of  the  winter,  or  some  time  in 
January  or  February,  1885.  Witness  opened  that  conversation 
by  saying  to  the  defendant:  '*  Those  colts  of  yours  now  running 
with  my  horses  ought  to  have  some  attention."  Witness  then 
supposed  that  defendant  owned  the  colts,  as  Bud  Kiker  had  told 
him  that,  judging  from  the  description  of  the  animals,  he  sup- 
posed they  belonged  to  defendant.  Replying  to  the  witness,  de- 
fendant said:  **  They  are  not  my  colts.  I  have  no  spring  or  year- 
ling colts  gone.  I  have  a  two  year  old  gone,  but  it  has  a  white 
streak  down  its  face  and  a  white  spot  on  its  nose."  It  was  the 
recollection  of  the  witness  that  defendant  said,  also,  that  that 
colt  had  a  white  foot  or  feet  or  white  on  its  feet.  Witness  did 
not  describe  these  colts  to  the  defendant.  He  presumed  that 
the  defendant  knew  them  as  well  as  he  did,  as  he  had  every 
opportunity  to  know  them.  They  ran  with  defendant's  stock 
as  much  as  with  the  witness's,  and  as  much  about  defendant's 
house  as  about  the  witness's.  The  spring  colt  disappeared  shortly 
after  that  conversation. 

The  second  conversation  with  defendant  alluded  to  occurred 
about  the  last  of  April,  1885.  Witness  remarked  to  the  defend- 
ant that  he  believed  he  would  post  that  stray  colt.  Defendant 
replied  that  witness  could  not  post  it  under  nine  months  or  a 
year,  or  until  the  colt  had  been  on  the  range  nine  months  or  a 
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year.  Defendant  said,  also:  **I  don't  know  yet  but  that  the  colt 
is  mine."  Witness  then  said  to  him:  "Mr.  Owens,  when  I  called 
your  attention  to  this  colt,  a  while  back,  you  said  that  your  two 
year  old  that  was  out  had  a  white  face  and  nose."  Defendant 
replied:  ''I  have  concluded  that  I  was  mistaken  about  that.  It 
is  another  colt  I  was  thinking  of.  I  would  not  know  my  colt, 
and  will  have  to  get  the  boys  to  identify  it.  I  think  they  will 
know  *  Old  MoUie's'  colt."  Little  was  said  at  the  third  conversa- 
tion, which  occurred  when  the  defendant  came  to  take  the  colt. 
He  merely  asked  the  witness  to  let  him  drive  his,  witness's,  colts 
along  with  it,  as  he  could  easier  get  it  home  by  that  means.  He 
then  spoke  of  other  matters,  changing  the  conversation  from  the 
colt.  He  was,  in  fact,  noticeably  silent  about  the  colt  on  this 
last  occasion,  saying  nothing  about  the  ownership  or  identifica- 
tion of  the  animal.  Ten  or  twelve  days  after  the  defendant 
drove  the  colt  to  his  home  from  the  range,  it  came  back  to  the 
range  branded  LW,  which  was  the  defendant's  brand.  The 
winter  of  1883-1884  was  a  very  severe  one  on  stock,  and  the  de- 
fendant rode  a  great  deal  over  the  range,  sometimes  with  the 
witness,  attending  to  his  needy  stock.  The  description  given 
witness  by  the  defendant  of  the  colt  he  lost,  at  the  first  conver- 
sation, did  not  suit  the  colt  he  afterwards  drove  home  from  wit- 
ness's house,  and  which  afterwards  came  back  to  the  range  in 
his  brand.  The  colt  taken  up  by  Basey  afterwards  was  the  iden- 
tical colt  the  defendant  drove  away  from  the  witness's  house. 
Witness  testified,  on  the  trial  of  the  right  of  property  to  this  colt, 
between  defendant  and  Basey.  After  that  trial,  defendant,  who 
found  fault  with  the  witness's  testirAony,  said  to  witness:  "You 
would  not  have  lived  to  have  said  many  more  words."  He  was 
then  angry  and  spoke  fiercely.  At  that  time  defendant  owned 
twelve  or  fifteen  head  of  horses  and  several  head  of  cattle. 

Cross-examined,  the  witness  testified  that  he  was  not  trying  to 
"get  away  with  the  colt"  himself.  The  colt  had  no  notch  in  its 
ear  when  it  first  came  to  the  common  range  of  the  witness  and 
the  defendant,  but  it  did  have  one  when  the  defendant  took  it 
away.  Witness  did  not  positively  know  how  that  notch  in  the 
colt's  ear  was  made,  but  thought  it  came  about  in  this  wise:  The 
colt  was  in  bad  condition,  often  got  down,  and  witness  frequently 
helped  it  up.  Several  times,  while  witness  was  working  with 
the  colt  while  down,  his  shepherd  dog  took  it  by  the  head  or  ears, 
and  may,  at  some  of  those  times,  have  torn  the  notch  out;  but,  if 
>so,  witness  did  not  see  it  done,  nor  did  he  ever  see  blood  on  the  coifs 
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ears.  Witness  called  defendant's  attention  to  that  notch  when 
he  started  off  with  the  colt,  but  defendant  pai<l  no  attention  to 
what  witness  said.  The  colt  was  not  marked  in  the  manner  wit- 
ness marked  his  horses.  Witness  had  never  cut  off  a  horse's 
tail.  The  feelings  of  the  witness  towards  the  defendant  were 
not  unkind.  On  the  contrary,  he  had  exerted  himself  to  culti- 
vate the  defendant's  friendship. 

Ned  Lankford  testified,  for  the  State,  that  he  lived  with  and 
near  the  witness  Basey  in  the  year  1884,  and  knew  his  three  colts 
well,  which  he  described  exactly  as  Basey  did.  The  colts  dis- 
appeared some  time  in  October,  1884.  He  never  afterwards  saw 
either  the  black  or  the  gray  colt,  but  in  October,  1885,  he  went 
with  Mr.  Basey  to  the  range  near  the  defendant's  house  and  re- 
covered the  bay  colt.  It  was  then  in  the  defendant's  brand,  the 
letters  LW.  Its  mane  and  tail  still  had  traces  of  the  shaving  to 
which  the  witness  and  Basey  had  subjected  it  a  year  before. 
Witness  could  not  be  mistaken  in  the  identity  of  the  colt.  It  was 
unquestionably  Basey's  colt. 

Gum  Drake  testified,  for  the  State,  that  he  lived  near  Basey  in 

1884,  and  knew  that  Basey  owned  three  colts,  which  he  described 
as  did  the  witness  Basey.  Those  colts  disappeared  in  the  winter 
of  1884.  Two  of  them  the  witness  never  afterwards  saw.  He 
saw  the  bay  colt  which  Basey  afterwards  recovered,  in  October, 

1885,  and  while  he  was  unwilling  to  swear  positively  that  that 
colt  was  one  of  the  three  belonging  to  Basey,  he  felt  morally  cer- 
tain that  it  was. 

Miss  Ida  McMorris,  near  whose  father's  house  the  prosecuting 
witness  Basey  lived  in  1884,  testified,  for  the  State,  in  substance, 
that  she  knew  the  three  colts  which  Basey  owned  in  1884.  She 
had  often  petted  and  watered  those  colts.  She  described  them 
exactly  as  they  were  described  by  previous  witnesses.  The  three 
colts  disappeared  late  in  October,  1884.  She  had  never  seen  the 
black  and  the  iron  gray  colt  since.  Subsequent  to  October,  1885, 
she  saw  the  bay  colt  recovered  by  Basey.  That  bay  colt  was 
one  of  the  three  which  strayed  from  him  a  year  or  more  before. 
Witness  could  not  be  mistaken  in  the  identity  of  that  animal. 
She  knew  it  well,  and  was  positive  that  it  was  Basey's  colt. 

B.  M.  alias  Bud  Kiker  testified,  for  the  State,  that  he  lived 
about  one  and  one-half  miles  from  the  defendant,  and  a  mile 
from  Mr.  Fair's  house.  Parson  Morton,  the  father  of  the  wit- 
ness Powers  Morton,  lived  in  the  same  neighborhood.  Fair's 
house  was  situated  on  the  defendant's  cattle  range.    Witness, 
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during  the  fall  and  winter  of  1884,  occasionally  noticed  three 
mare  colts,  answering  the  description  of  those  given  by  the  pro- 
secuting witness  Basey,  running  about  his,  witness's,  place. 
Witness  did  not  observe  them  closely,  as  he  supposed  them  to 
belong  to  the  defendant.  After  these  animals  took  up  with  Mr. 
Fair's  horses,  he,  Fair,  asked  witness  who  owned  them,  and 
witness  told  him  that  he  supposed  they  belonged  to  the  de- 
fendant. 

Mrs.  Michael  Fair  testified,  for  the  State,  that  in  the  early  part 
of  the  winter  of  1884,  two  mare  colts  came  to  her  husband's 
place.  One  was  a  bay  animal  with  a  white  spot  in  its  forehead. 
The  other  was  a  small  dirty  mouse  colored  animal.  Those  ani- 
mals were  both  very  gentle.  The  little  mouse  colored  or  gray 
colt  disappeared  early  in  the  winter  of  1884,  irtnce  when  the  wit- 
ness had  not  seen  it.  The  bay  colt  was  in  very  bad  condition, 
and  often,  when  it  got  down,  had  to  be  helped  up.  That  colt 
was  taken  away  from  the  range  in  the  spring  of  1885.  During]: 
the  time  that  the  bay  colt  ran  on  the  range  about  the  house  of 
the  witness's  husband,  witness  often  saw  defendant  riding  over 
the  range.  He  generally  passed  the  house  of  Michael  Fair,  and 
some  times  stopped. 

Thomas  B.  King  testified,  for  the  State,  that  he  represented 
Basey  on  the  trial  of  the  civil  suit  involving  the  right  of  property 
in  the  colt.  Defendant's  suit  was  based  on  an  account  against 
Basey  **for  one  horse  of  the  value  of  twenty-five  dollars."  The 
account  remained  in  that  shape  through  three  or  four  terms  of 
the  justice's  court,  when  W.  H.  Devine,  defendant's  attorney  in 
that  case,  with  the  witness's  consent,  changed  the  account  to  a 
demand  for  a  mare  instead  of  a  horse.  Devine  told  witness  that 
the  mistake  was  his  and  not  defendant's.     The  State  closed. 

Andrew  Hill  was  the  first  witness  for  the  defense.  He  testi- 
fied that  he  sold  the  defendant  the  old  sorrel  mare  know  as  "Old 
Mollie,"  which  the  defendant  owned  in  1883.  Witness  knew 
"  Old  Mollie's  "  1883  colt  from  the  time  it  was  ten  days  old  until  Oc- 
tober, 1884,  after  which  he  saw  nothing  of  it  until  he  saw  it  in 
the  possession  of  Basey.  Witness  recognized  the  colt  Basey  had 
in  October,  1885,  as  "  Old  Mollie's  "  1883  colt.  Witness  knew  the 
colt's  sire,  known  as  **  Old  Thirty^ Horse."  The  colt  resembled  "Old 
Thirty  Horse"  in  color,  and  "Old  Mollie"  in  form.  The  colt 
witness  saw  in  Basey's  possession  after  the  trial  of  the  civil  suit, 
was  a  bay  mare  with  a  white  star  in  its  forehead.  Its  head  and 
long  body  resembled  those  features  of  "Old  Mollie."    Witness, 
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in  the  fall  of  1885,  went,  at  the  request  of  the  defendant,  to 
Basey's  house,  and  examined  the  colt  involved  in  the  prosecu- 
tion, and  identi^ed  it  at  once  as  '^  Old  MoUie's  "  1883  colt. 

Cross-examined,  witness  stated  that  in  1883  he  and  his  family 
lived  in  Stephenville,  but  witness  then  owned^  farm  at  Paluxy, 
two  and  a  half  or  three  miles  distant  from  the  defendant's  house, 
and  spent  most  of  his  time  on  it.  Witness  had  seen,  but  was  un- 
able to  describe  the  colt  **  Old  Mollie"  gave  birth  to  in  1884. 

Jim  Owens,  the  defendant's  son,  testified,  in  his  behalf,  that 
in  May,  1885,  his  father  sent  for  him  to  verify  the  identity  of 
"  Old  Mollie's  "  1883  colt,  the  animal  involved  in  this  prosecution. . 
That  colt  had  strayed  from  the  range  in  October,  1884.  Witness 
recognized  the  colt  as  **  Old  Mollie's"  foal  as  soon  as  he  got 
within  fifty  yards  of  it,  and  assured  his  father  that  the  colt  was, 
beyond  all  question,  the  1883  foal  of  "  Old  Mollie.  It  was  a  bay 
mare  colt  with  a  white  spot  in  its  forehead. 

Cross-examined,  witness  said  that  the  colt  was  branded  on  the 
day  after  the  recovery.  Witness  knew  it  from  its  birth  until  it 
was  two  years  old,  and  could  not  be  mistaken  in  its  identity.  It 
had  been  gone  Several  months  when  witness's  father  called  him 
to  the  pen  to  identify  it.  Witness  had  seen  it  on  the  range,  off 
and  on,  from  its  birth,  in  1883,  until  a  little  before  or  a  little  after 
Christmas,  1884.  From  about  Christmas,  1884,  until  May,  1885, 
when  he  saw  it  in  the  pen,  witness  saw  nothing  of  it.  Witness 
some  times  rode  over  the  range  during  the  winter  of  1884  and 
1885.  The  colt's  tail  was  not  cut  off  in  the  winter  of  1884,  when 
witness  saw  it.  It  was  not  cut  off  when  he  last  saw  it,  in  1884, 
about  Christmas.  It  was  never  in  company  with  a  belled  black 
and  a  smutty  gray  colt.  When  defendant  called  witness  to  iden- 
tify the  colt,  he  asked  witness  if  he  would  know  '*  Old  Mollie's" 
1883  colt.  Witness  answered:  "Yes;  don't  you  know  it!"  De- 
fendant replied  that  he  thought  he  did,  but  would  not  brand  an 
animal  about  which  there  was  any  question. 

Tom  Owens,  the  defendant's  younger  son,  testified,  in  his  be- 
half, that  he  knew  '*OId  Mollie's"  1883  colt  perfectly  well,  and 
that  the  animal  his  father  drove  from  Fair's,  and  which  Basey 
afterwards  took,  was  "  Old  Mollie's  "  1883  foal. 

Cross-examined,  witness  said  that  during  the  spring  and  sum- 
mer of  1883  he  went  to  school  at  Center  Grove.  His  sister  Vade 
went  to  the  same  school  at  the  same  time,  and  he  and  Vade  rode 
"Old  Mollie."  The  colt  in  question  was  a  suckling  then,  and 
followed  "Old  Mollie."    Witness  knew  Powers  Morton,  who  at- 
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tended  the  Center  school,  and  denied  that  he  ever  told  Powers 
Morton  that  **01d  Mollie's"  colt  of  1883  was  dead,  and  that  de- 
fendant reported  finding  its  body  in  a  mud  hole. 

Vade  Owens,  daughter  of  the  defendant,  testified  in  his  behalf, 
that  she  knew  "  Old  Mollie's  "  colt  of  1883.  That  colt  disappeared 
in  the  fall  of  1884.  Witness  afterwards  saw  it  in  possession  of  the 
prosecuting  witness  Basey.  The  colt  involved  in  this  prosecution 
was  the  identical  colt  that  followed  "  Old  Mollie"  in  1883. 

George  Morton  testified,  for  the  defense,  that  he  was  a  brother 
of  the  State's  witness  Powers  Morton.  The  witness  knew  a  bay 
mare  colt,  with  a  white  star  in  the  forehead,  and  a  small  smutty 
gray  or  mouse  colored  colt,  which  belonged  to  the  defendant 
In  the  winter  of  1884-1885  tho  two  colts  described  ran  about  the 
house  of  the  witness's  father  with  other  animals  belonging  to 
the  defendant.     The  small  gray  colt  is  still  on  the  range. 

B.  H.  Oxford  testified,  for  the  defense,  that  in  the  spring  of 
1883,  the  defendant  brought  the  mare  known  as  "Old  MoUie"  to 
his  house,  and  called  his  attention  to  a  bay  yearling  colt  then 
following  her.  That  colt  resembled  the  mare  and  "  Old  Thirty 
Horse,"  a  stallion  owned  by  witness's  brother,  George  Oxford. 
After  the  trial  of  the  civil  suit  in  the  justice's  court,  witness  saw 
a  bay  colt  which  resembled  the  colt  defendant  had  with  "  Old 
MoUie"  at  his  house  in  1883. 

W.  H.  Basey  was  placed  upon  the  stand  by  the  defense,  and 
testified  that  he  never  gave  George  Morton  a  written  description 
of  the  missing  colts.  He  had  never  told  George  Morton  that  he 
would  not  know  those  colts  if  he  saw  them.  He  did  tell  him  that 
he  might  not  know  the  iron  gray,  but  would  know  the  other  two 
any  where.  Witness  gave  Joe  Witherspoon  a  written  description 
of  the  colts,  as  follows:  "A  black  or  dark  iron  gray;  a  bay 
with  a  spot  in  its  forehead,  and  a  dark  gray  or  mouse  colored." 

Joe  Witherspoon  testified,  for  the  defense,  that  Basey  gave 
him  a  written  description  of  three  colts.  Witness  had  lost  that 
writing,  but  remembered  the  description  as  two  dark  brown  or 
black  colts  and  a  bay  one.  He  said  one  of  the  black  ones  may 
have  shed  to  an  iron  gray.  In  April,  1885,  witness  saw  such 
colts  on  Buck  creek,  and  sent  word  to  Basey. 

Mr.  Turnbrough  testified  that  it  would  take  about  a  year  for 
the  hair  on  a  colt's  tail  to  grow  out  after  being  shaved. 

A  dozen  or  more  witnesses  testified  that  the  defendant's  repu- 
tation for  honesty  had  always,  prior  to  the  return  of  the  indict- 
ment in  this  case,  been  good.     The  defense  closed. 
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Powers  Morton  testified,  for  the  State,  in  rebuttal,  that  he  never 
saw  "Old  MoUie's"  1883  colt  after  the  spring  of  1884.  Late  in  the 
summer  or  early  in  the  fall  of  1884,  the  witness  met  Tom  Owens, 
the  defendant's  son,  on  the  defendant's  stock  range,  and  asked 
him  where  "Old  Mollie's"  1883  colt  was.  Tom  replied  that  it  was 
dead;  that  his  father  reported  finding  its  dead  body  in  a  mud 
hole  on  Dry  branch.  "  Old  Mollie's"  1884  colt  was  a  sorrel  horse 
colt,  and  resembled  the  1883  colt  except  in  sex  and  its  white  face. 
The  streak  down  the  1884  colt's  face  covered  the  nose  without  a 
break,  whereas  the  streak  down  the  face  of  the  1883  mare  colt 
stopped  short  of  the  snip  on  the  nose.  "Old  MoUie's"  1883  colt 
was  not  on  the  range  after  the  spring  of  1884,  and  never  ran 
with  the  three  stray  colts  or  any  of  them.  It  did  not  resemble 
the  bay  mare  colt  claimed  by  Basey. 

Ned  Lankford  testified,  for  the  State,  that  two  or  three  months 
prior  to  this  trial,  he  went  to  Joe  Witherspoon's  house  and  told 
him  that  he  had  been  sent  by  Basey  to  say  that  he,  Basey,  had 
heard  that  he,  Witherspoon,  claimed  that  Basey's  three  colts 
were  still  on  the  range,  and  that  he,  Basey,  would  give  him  one 
of  the  colts  to  point  the  others  out  to  witness.  Witherspoon 
neither  pointed  them  out  nor  attempted  to  do  so. 

J.  G.  Wofford  testified,  for  the  State,  that  he  was  present  when 
Basey  gave  Sam  Jackson  a  written  description  of  the  three 
colts  he  had  lost,  and  he  took  a  copy  of  the  same  in  his  memor- 
andum book.  Witness  produced  the  memorandum  book  and 
read  as  follows:  "One  bay  with  spot  in  forehead,  one  dark 
brown  or  black,  and  one  smutty  gray,  all  fillies,  and  unbranded; 
the  black  and  bay  with  manes  and  tails  cropped  off." 

Bob  Croft  testified,  for  the  State,  that  some  time  after  the  con- 
troversy over  this  colt  arose  between  Basey  and  defendant,  he 
heard  the  defendant  say  that  a  man  in  Stephenville  saw  Basey 
give  Wofford  a  written  description  of  the  colts,  at  the  time  of 
the  trial  of  the  civil  case,  and  that  if  Wofford  denied  that  fact, 
he,  Wofford,  would  get  a  whipping. 

John  Drake  testified,  for  the  State,  that  he  was  present,  and 
heard  Lankford  offer  Witherspoon,  upon  Basey's  authorization, 
one  of  the  colts  to  show  the  others  on  the  range.  Witherspoon 
made  no  effort  to  show  the  animals.  The  bay  mare  colt  branded 
LW — the  one  involved  in  this  prosecution — belonged  to  Basey  in 
1883  and  1884. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 
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Frank  &  Devine,  for  the  appellant. 

J,  H.  BurtSy  Assistant  Attorney  General  for  the  State. 

WiLLSON,  Judge.  After  a  careful  consideration  of  the  volu- 
minous record  in  this  case,  our  conclusion  is  that  this  prosecu- 
tion involves  nothing  more  than  the  trial  of  the  ri^ht  of  property 
to  a  certain  colt.  It  very  clearly  appears  that  defendant  owned 
a  colt  which  resembled  the  one  in  controversy.  It  is  equally 
clear  that  Basey  owned  a  similar  colt.  On  the  part  of  the  State 
there  is  positive  testimony  that  the  colt  in  controversy  was  the 
property  of  Basey.  On  the  other  hand,  defendant  proved  as 
positively  that  the  colt  was  his  property.  As  to  the  ownership 
of  the  colt,  therefore,  the  evidence  is  conflicting,  and  upon  this 
point  we  would  not  disturb  the  verdict  of  the  jury. 

But  there  can  be  no  theft  unless  a  fraudulent  intent  is  shown 
to  have  existed  in  the  mind  of  the  accused,  at  the  time  of  the 
taking.  Thus,  in  this  case,  although  the  colt  may  in  fact  have 
been  the  property  of  Basey,  and  taken  by  the  defendant  without 
the  consent  of  Basey,  still  such  taking  would  not  be  theft,  unless 
the  evidence  shows  a  fraudulent  intent  on  the  part  of  defendant, 
accompanying  the  act  of  taking.  We  think  the  evidence  in  this 
case  fails  to  show  such  intent.  It  impresses  us  with  the  conclu- 
sion that  the  defendant  took  the  colt  believing  that  it  was  his 
property,  and  that  he  had  good  reasons  for  so  believing.  To  our 
minds  the  usual  indicia  of  theft  are  wholly  wanting  in  this  case. 
There  was  no  concealment,  or  attempt  at  concealment.  The  colt 
was  taken  openly,  under  a  claim  of  title  thereto,  and  when  Basey 
claimed  the  colt  the  defendant  persisted  iithis  claim  thereto,  and 
proposed  to  submit  the  question  of  the  right  to  the  colt  to  arbi- 
tration, which  proposition  Basey  declined.  We  are  clearly  of 
the  opinion  that  the  evidence  does  not  show  a  fraudulent  int-ent 
accompanying  the  act  of  taking,  and  that  therefore  the  convic- 
tion is  not  sustained  by  the  proof.  The  court  erred  in  not  grant- 
ing defendant  a  new  trial  because  of  the  insuflSciency  of  the 
evidence,  and  for  this  error  the  judgment  is  reversed  and  the 
cause  is  remanded. 

Other  errors  assigned  are  not  noticed  in  this  opinion,  because 
they  are  of  a  character  not  likely  to  occur  on  another  trial. 

Reversed  and  remand^ 

Opinion  delivered  June  23,  1886. 
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fNo.  3655.] 
G.  W.  Baldwin  v.  Thb  State, 

1.  Occupation   Tax— Indictment.— '* The  lUastrated  Police  News''  and 

*'  The  Police  Gazette  "  are  publications  specially  enumerated  in  the  stat- 
ute (Art.  4675,  Gen.  Laws  17  Leg.,  Special  Sess.,  p.  18),  as  among  those 
the  sale  of  which  cannot  be  pursued  as  an  occupation  without  the  pay- 
ment of  the  tax  levied  therefor,  and  it  was  not  necessary  that  the  indict- 
ment should  further  describe  them  than  by  name. 

2.  Constitutional  Law.— Qu^rb,  whether  the  courts  of  this  State  can  go 

behind  a  statute  which  is  valid  upon  its  face,  and  inquire  into  the  partic- 
ular authority  by  virtue  of  which  it  was  enacted? 

8.  Samb — Lbgislativb  Powbr,  except  where  the  Constitution  has  imi>osed 
limits  upon  it,  is  practically  absolute.  And  where  limitations  upon  it 
are  imposed,  they  are  to  be  strictly  construed,  and  are  not  to  be  given 
effect  as  against  the  general  powers  of  the  Legislature,  unless  such  limi- 
tations clearly  inhibit  the  act  in  question. 

4  Samb.— The  Rulb  of  Statutory  Construction  is  otherwise  correctly 
stated  as  follows:  ^*If  the  act  itself  is  within  the  scope  of  legislative 
authority,  it  must  stand,  and  we  are  bound  to  make  it  stimd  if  it  will 
upon  any  intendment.  *  *  *  Nothing  hut  a  clear  violation  of  the 
Constitution,  a  clear  usurpation  of  power  prohibited,  will  justify  the  ju- 
dicial department  in  pronouncing  an  act  of  the  legislative  department 
unconstitutional  and  void." 

5.  Samb. — In  this  case  it  is  urged  that  the  Act  of  May  4, 1882  (Art.  4665,  supra\ 
levying  an  occupation  tax  upon  persons  who  engage  in  the  sale  of  the 
*' Illustrated  Police  News''  and  the  ''Police  Gazette,"  etc.,  is  unconsti- 
tutional, and  in  violation  of  Section  40,  Article  3,  of  the  Constitution  of 
this  State,  in  that  it  was  enacted  at  a  special  session,  and  was  not  desig- 
nated by  the  Governor  as  a  subject  of  legislation  for  which  the  Legisla- 
ture was  convened  in  special  session.  Held^  that  this  objection  to  the 
constitutionality  of  the  Act  of  May  4,  1882,  is  not  well  taken.  The  proc- 
lamation of  the  Governor  convening  the  Legislature  in  special  session 
announced  the  purpose,  among  others,  "to  reduce  the  taxes,  both  ad 
valorem  and  occupation,  so  far  as  it  may  be  found  consistent  with  the 
support  of  an  efficient  State  government."  The  purpose  so  announced 
embraced  the  whole  subject  of  taxation,  and  authorized  any  and  all  such 
legislation  upon  that  subject  as  was  deemed  necessary  by  the  Legislature. 
See  the  opinion  in  extenso  on  the  question. 

Appeal  from  the  District  Court  of  Bexar.    Tried  below  before 
the  Hon.  G.  H.  Noonan. 

The  conviction  in  this  case  was  for  pursuing  the  occupation  of 
selling  the  Illustrated  Police  News  and  the  Police  Gazette  with- 
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out  having  first  paid  the  tax  levied  upon  such  occupation.  The 
penalty  assessed  by  the  verdict  was  a  fine  of  seven  hundred  and 
fifty  dollars. 

W,  W.  Walling  and  Brenneman  S  Bergstrom  filed  an  able 
brief  and  argument  for  the  appellant. 

J.  H.  BurtSj  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  It  is  charged  in  the  indictment  that  the  de- 
fendant pursued  and  followed  the  occupation  and  business  of 
selling  and  offering  for  sale  the  Illustrated  Police  News  and  the 
Police  Gazette,  without  first  paying  the  tax  upon  such  occupa- 
tion, etc.  Defendant  excepted  to  the  sufficiency  \)f  the  indict- 
ment, because  it  did  not  allege  that  the  papers  sold  or  offered 
for  sale  were  illustrated  papers.  This  exception  was  properly 
overruled.  The  Illustrated  Police  News  and  the  Police  Gazette 
are  papers  which  are  specifically  named  in  the  statute,  and  it 
was  therefore  not  necessary  to  further  describe  them  in  the 
indictment.  If  the  prosecution  had  been  for  selling  or  offering 
to  sell  a  publication  not  specifically  named  in  the  statute,  but  of 
like  character  with  those  so  named,  then  it  would  have  been 
essential  to  allege  in  the  indictment  the  character  of  such  pub- 
lication, and  that  it  was  illustrated.  (Art.  4665,  Genl.  Laws,  17 
Leg.,  Special  Sess.,  p.  18.) 

It  is  contended  by  counsel  for  defendant  that  the  section  of  the 
Article  of  May  4,  1882,  which  levies  an  occupation  tax  upon  per- 
sons who  engage  in  the  sale  of  the  Illustrated  Police  News,  Po- 
lice Gazette,  etc.,  (Genl.  Laws,  17  Leg.,  Special  Sess.,  p.  18;  Art 
4665,)  is  unconstitutional,  because  it  was  enacted  at  a  special 
session  of  the  Legislature,  without  authority,  in  that  the  Gov- 
ernor did  not,  by  his  proclamation  convening  said  Legislature, 
nor  by  any  other  means,  designate  or  present  to  said  Legisla- 
ture, as  a  subject  for  legislation,  the  tax  in  question,  and  that 
therefore  the  law  levying  said  tax  is  without  authority,  and  was 
enacted  in  violation  of  section  40,  Article  3  of  the  Consti- 
tution, which  reads  as  follows:  **When  the  Legislature  shall 
be  convened  in  special  session,  there  shall  be  no  legislation  upon 
subjects  other  than  those  designated  in  the  proclamation  of  the 
Governor  calling  such  session,  or  presented  to  them,  by  the 
Governor." 

This  court  is  asked  to  declare  that  the  Legislature,  in  enacting 
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the  law  in  question,  acted  without  authority,  in  violation  of  the 
mandatory  provision  of  the  Constitution  above  quoted.  It  is  a 
question  well  worthy  of  serious  consideration,  whether  a  court 
in  this  State  can  go  behind  a  statute  which  is  valid  upon  its  face, 
and  inquire  into  the  particular  authority  by  virtue  of  which  it 
was  enacted.  (Usener  v.  The  State,  8  Texas  Ct.  App.,  177;  Ry. 
Co.  V.  Hearne,  32  Texas,  546;  Blessing  v.  Galveston,  42  Texas, 
641.)  We  will  not  now  determine  this  question,  as  it  is  not 
necessary  to  a  final  disposition  of  the  case  that  we  should  do  so. 

We  will  concede,  for  argument  sake  only,  that  it  is  within  the 
power  of  this  court,  and  its  duty  likewise,  to  examine  in  to  and 
determine  the  authority  of  the  Legislature  to  enact  the  law. 
Looking,  then,  to  the  proclamation  of  the  Governor  convening 
the  Legislature,  we  are  clearly  of  the  opinion  that  it  confers 
such  authority.  One  of  the  purposes  of  convening  the  Legisla- 
ture in  special  session  is  stated  in  said  proclamation  to  be,  ''to 
reduce  the  taxes,  both  ad  valorem  and  occupation,  so  far  as  it 
may  be  found  consistent  with  the  support  of  an  eflScient  State 
government."  This,  it  seems  to  us,  embraces  the  whole  subject 
of  taxation,  and  authorizes  any  and  all  such  legislation  upon 
that  subject  as  may  be  deemed  necessary  by  the  Legislature. 
To  so  legislate  as  to  reduce  the  taxes,  and  at  the  same  time  pro- 
vide for  the  support  of  an  efficient  State  government,  in  our 
opinion,  includes  the  power  to  levy  taxes  upon  property  and 
occupations  not  before  taxed.  It  might  be  wholly  impracticable 
to  accomplish  a  reduction  of  taxes  and  at  the  same  time  main- 
tain the  Sfcate  government,  without  the  exercise  of  such  power. 
All  the  Governor  could  properly  do  was  done.  He  called  the 
attention  of  the  Legislature  to  the  subject  upon  which,  in  his 
opinion,  legislation  was  desired.  That  subject  was  taxation.  It 
was  not  necessary,  nor  would  it  have  been  proper  for  him,  in  his 
proclamation,  to  have  suggested  in  detail  the  legislation  desired. 
It  was  for  the  Legislature  to  determine  what  the  legislation 
should  be. 

Legislative  power,  except  where  the  Constitution  has  imposed 
limits  upon  it,  is  practically  absolute.  And  where  limitations 
upon  it  are  imposed,  they  arc  to  be  strictly  construed,  and  are 
not  to  be  given  effect  as  against  the  general  power  af  the  Legis- 
lature, unless  such  limitations  clearly  inhibit  the  act  in  question. 
(Cooley's  Con.  Lim.,  204.) 

It  was  said  in  Railroad  Company  v.  Riblette,  66  Pennsylvania 
State,  164:  "If  the  act  itself  is  within  the  scope  of  legislative 
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authority,  it  must  stand,  and  we  are  bound  to  make  it  stand,  if 
it  will,  upon  any  indictment.  *  *  *  Nothing  but  a  clear  vio- 
lation of  the  Constitution,  a  clear  usurpation  of  power  prohibited, 
will  justify  the  judicial  department  in  pronouncing  an  act  of  the 
legislative  department  unconstitutional  and  void."  (dee  also 
Cooley's  Con.  Lim.,  223.) 

We  think  a  fair,  reasonable,  and  correct  construction  of  the 
proclamation  authorized  the  legislation  in  question.  Both  the 
Legislature  and  the  Governor  must  have  so  construed  the  procla- 
matiou,  or  the  law  t^ould  not  have  been  enacted  or  approved. 

We  have  found  no  error  in  the  conviction,  and  the  judgment  is 
aflBrmed. 

Affirmed, 

Opinion  delivered  June  23,  1886. 
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21  !)94  O.  A.  Wells  et  al.  v.  The  State. 
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1.  Practice— Recoonizatjce.— A  defendant's  recognizance  given  on  appeal 

to  this  court  can  be  forfeited  only  when  the  judgment  against  him  below 
has  been  affirmed.  A  reversal  of  the  judgment  rendered  below  places 
the  cause  in  the  same  condition  it  would  be  in  if  the  new  trial  had  been 
awarded  by  the  trial  court.  Upon  a  reversal  by  this  court  the  recogni- 
zance on  appeal  has  served  its  purpose  and  become  functus  offlcio.  The 
original  recognizance  or  bail  bond  of  the  accused  would  in  such  case  re- 
tain its  full  force  and  effect,  and  upon  such  obligation,  and  not  upon  his 
appeal  bond  or  recognizance,  the  accused  and  his  sureties  would  be 
bound. 

2.  Same — Oases  Obsolete  —It  was  the  rule  prior  to  the  revision  of  the 

codes  that  a  recognizance  on  appeal  could  be  forfeited  in  the  trial  court 
after  the  reversal  and  remand  of  the  case  by  the  Appellate  Oourt^  and  that 
doctrine  was  upheld  in  the  casps  of  Weaver  v.  The  State,  43  Texas,  886. 
and  Riviere  v.  The  State,  7  Texas  Oourt  of  Appeals,  55.  Those  decisions 
have  had  no  application  to  the  question  since  the  adoption  of  the  Revised 
Oode  of  Oriminal  Procedure,  Article  876  of  which  enacted  the  rule  as 
above  stated. 
8.  Same— Indictment. —The  purported  indictment  in  this  case  being  a  pre- 
sentation of  a  grand  jury  composed  of  thirteen  persons  was  in  fact  no  in- 
dictment at  all,  and  conferred  no  jurisdiction  upon  the  trial  court  or  its 
officers  to  require  a  bail  bond  or  recognizance  of  the  defendant,  and 
hence  the  recognizance  and  all  other  proceedings  based  upon  the  pur- 
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ported  indictment  were  void.  The  rule  that  a  surety  upon  a  bail  bond 
or  reoofcnizance  will  not  be  heard  to  question  the  sufficiency  of  an  indict- 
ment after  jud[2rment  nisi,  can  not  be  held  to  apply  to  a  case  in  which 
there  was  in  fact  no  indictment^  and  oyer  which  the  trial  court  had  not 
acquired  jurisdiction. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below 
before  the  Hon.  B.  D.  Simpson,  County  Judge. 

At  the  "Ifovember  term,  1884,  of  the  district  court  of  Johnson 
county,  a  purported  indictment  was  returned  against  O.  A. 
Wells  for  pursuing  the  occupation  of  a  liquor  dealer  without 
having  first  paid  his  occupation  tax.  The  case  was  transferred 
to  the  county  court,  and  on  the  thirtieth  day  of  December,  1884, 
the  said  O.  A.  Wells  was  arrested  and  admitted  to  bail,  in  the 
sum  of  five  hundred  dollars,  with  J.  P.  Semones  and  J.  J.  Levy 
as  sureties.  At  the  January  term,  1886,  of  the  county  court,  the 
said  Wells  was  tried  and  convicted;  from  which  conviction  he 
prosecuted  his  appeal  to  the  Court  of  Appeals,  his  recognizance 
on  appeal  being  fixed  at  eight  hundred  dollars,  and  the  said  Se- 
mones and  Levy  becoming  sureties  on  the  same.  On  the  tenth 
day  of  June,  1885,  the  judgment  of  conviction  was  reversed  by 
the  Court  of  Appeals,  and  the  cause  was  remanded.  On  the 
eighth  day  of  September,  1885,  the  case  was  again  called  in  the 
county  court  for  trial.  Wells  failing  to  appear,  a  forfeiture  on 
the  appeal  bond  to  the  Court  of  Appeals  was  entered  in  the 
county  court,  and  it  was  from  the  final  judgment  on  this  forfeit- 
ure that  this  appeal  was  prosecuted. 

Poindexter  &  Padelford,  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  It  is  only  in  the  case  of  an  affirmance  of  the 
judgment  of  conviction  by  this  court,  that  the  defendant's  recog- 
nizance given  on  appeal  can  be  forfeited.  ^  When  the  judgment 
of  conviction  is  reversed,  and  this  court  awards  a  new  trial  to  the 
defendant,  the  cause  stands  as  it  would  have  stood  in  case  the 
new  trial  had  been  granted  by  the  court  below.  (Code  Crim. 
Proc,  Arts.  875-876.)  In  such  case  the  recognizance  given  on 
appeal  has  served  its  purpose,  and  is  functus  officio.  The  bail 
bond,  or  original  recognizance  of  the  defendant  in  such  case, 
still  bas  full  force  and  effect,  and  it  is  upon  such  obligation,  and 
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not  upon  his  recognizance  on  appeal,  that  he  is  bound.    (Ex 
parte  Quflfee,  8  Texas  Ct.  App.,  409.) 

Prior  to  the  adoption  of  the  Revised  Statutes  it  was  held  that 
the  recognizance  given  by  the  defendant  on  appeal  could  be  for- 
feited in  the  trial  court,  after  the  judgment  of  conviction  had 
been  reversed  and  the  cause  remanded  by  the  Appellate  Court. 
(Weaver  v.  The  State,  43  Texas,  386;  Riviere  v.  The  State,  7 
Texas  Ct.  App.,  55.)  These  decisions  were  based  upon  the  stat- 
utes then  in  force.  Article  876  of  the  Revised  Code  of  Criminal 
Procedure  was  not  then  enacted,  but  is  a  new  article  inserted  by 
the  revisers.  We  think  this  article  settles  the  question,  and  that 
the  decisions  above  referred  to  are  no  longer  applicable.  There 
is  no  question  but  that  in  the  case  of  an  affirmance  by  this  court 
of  the  judgment  of  the  trial  court,  the  recognizance  on  appeal  is 
still  binding,  and  may  be  forfeited  upon  a  breach  of  its  condi- 
tions. (Code  Crim.  Proc,  Art.  875;  Thompson  v.  The  State,  17 
Texas  Ct.  App.,  318.) 

We  conclude,  therefore,  that  the  recognizance  of  the  defend- 
ant on  appeal  was  no  longer  of  any  binding  force  after  the  re- 
versal of  the  judgment  and  the  awarding  of  a  new  trial  by  this 
court,  and  can  not  support  the  judgment  of  forfeiture. 

Another  objection  fatal  to  the  judgment  in  this  case  is  that  the 
pretended  indictment,  under  which  the  proceedings  of  forfeiture 
have  been  had  was  in  fact  not  an  indictment,  the  same  having 
been  presented  by  an  illegal  body,  composed  of  thirteen  persons.  It 
was  not  the  act  of  a  legal  grand  jury,  and  conferred  no  jurisdic- 
tion upon  the  court  or  its  officers  to  require  of  the  defendant  a 
bail  bond  or  recognizance,  and  hence  any  bail  bond  or  recogniz- 
ance given  by  him  in  such  proceedings  was  without  authority 
of  law,  and  void,  and  so  would  be  any  proceeding  had  in  the 
cause.  (Lott  v.  The  State,  18  JTexas  Ct.  App.,  627;  Rainey  v. 
The  State,  19  Texas  Ct.  App.,  479.)  Whilst  it  is  settled  law  that 
a  surety  upon  a  bail  bond,  or  recognizance,  will  not  be  heard  to 
question  the  sufficiency  of  an  indictment  after  judgment  nisi, 
(State  V.  Rhodius,  37  Texas,  165;  State  v.  Franklin,  35  Texas,  497; 
State  V.  Ake,  41  Texas,  166;  State  v.  Cox,  25  Texas,  404;  Hester 
v.  The  State,  15  Texas  Ct.  App.,  418),  this  rule  does  not  apply  to  a 
case  like  the  one  before  us,  where  there  was  in  fact  no  indict- 
ment, and  where  the  court  had  not  acquired  jurisdiction  of  the 
case.    (Brown  v.  The  State,  6  Texas  Ct.  App.,  188.) 

For  the  reasons  we  have  stated,  we  hold  that  the  judgment 
appealed  from  is  erroneous  and  must  be  set  aside,  and  because 
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the  entire  proceedings  in  the  case  are  void,  there  being  no  in- 
dictment to 'give  the  court  jurisdiction  of  such  proceedings,  this 

cause  is  dismissed. 

Reversed  and  dismissed. 
Opinion  delivered  June  23,  1886. 


[No.  3831,] 
L.  F.  BoHMY  V.  The  State. 

1.  Municipal  Corporations— Statutes  Construed— Sunday  Law— Case 

Approved. — Note  the  opinion  for  an  approval  of  the  decision  in  Flood's 
case,  19  Texas  Court  of  Appeals,  584,  as  pronounced  by  a  majority  of 
this  court,  whereby  municipal  ordinances  are  held  void  because  of  their 
conflict  with  the  law  of  the  State  inhibiting  traffic  on  Sunday. 

2.  Same— Case  Distinouished.— Note  the  opinion  for  the  distinction  be- 

tween this  and  the  case  of  Kurtz  v.  The  People,  33  Michigan,  279. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before 
the  Hon.  E.  G.  Bower. 

The  conviction  in  this  case  was  for  a  violation  of  the  Sunday 
law,  and  the  penalty  imposed  by  the  verdict  was  a  fine  of  twenty- 
five  dollars. 

W.  H.  Johnson,  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  In  Flood  v.  The  State,  19  Texas  Court  of 
Appeals,  584,  the  precise  question  involved  in  the  case  now  be- 
fore us  was  elaborately  discussed  in  the  opinion  of  a  majority  of 
the  court,  and  in  a  dissenting  opinion  delivered  by  Judge  Hurt. 
There  has  been  no  change  in  the  views  of  the  members  of  the 
court  upon  the  question,  and  hence  the  decision  in  the  Flood  case 
is  adhered  to,  and  is  decisive  of  the  case  at  bar.  We  deem  it  un- 
necessary to  consume  time  in  a  further  discussion  of  the  subject. 
We  see  no  difference  between  the  question  presented  in  this  case 
and  that  presented  in  the  Flood  case.  The  fact  that  the  charter 
of  the  city  of  Dallas  is  a  special  Act  of  the  Legislature,  while 
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the  charter  involved  in  the  Flood  case  was  the  general  law  rela- 
ting to  cities  and  towns  does  not,  in  our  opinion,  affect  the  ques- 
tion. 

The  case  of  Kurtz  v.  The  People,  33  Michigan,  279,  cited  by 
Judge  Hurt  in  his  dissenting  opinion  in  the  Flood  case,  and  cited 
and  relied  upon  by  counsel  for  defendant  in  this  case,  we  do  not 
regard  as  a  case  in  point,  or  as  a  case  supporting  the  views  con- 
tended for  by  counsel  for  defendant.  That  case  arose  under  a 
penal  statute  which  very  clearly  prohibited  the  sale  of  liquors  on 
Sunday.  The  decision  is  unquestionably  correct  when  consid- 
ered with  reference  to  the  statute  construed  by  it,  but  we  fail  to 
perceive  that  it  has  any  bearing  upon  the  question  we  are  con- 
sidering. 

We  have  found  no  error  in  the  conviction,  and  the  judgment  is 

affirmed. 

Affirmed. 

Opinion  delivered  June  23,  1886. 
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Armstead  Watson  v.  The  State. 


1.  Theft— Principal  Offenders— Pact  Case.— See  the  opinions  in  ex- 
tenso  and  the  statement  of  the  case  for  evidence  Tield^  by  a  majority  of 
the  court,  sufficient  to  support  a  conviction  under  an  indictment  which 
charges  the  accused  as  a  principal  in  the  theft  of  Itogs.  But  see  the  dis- 
senting opinion  of  Hurt,  Judge,  on  the  questions  of  principal  offenders 
and  accomplices;  and  note  bis  conclusion  that  the  evidence  establishes 
the  guilt  of  the  accused  as  an  accomplice,  but  not  as  a  principaL 

3.  Same— Cases  Approved.- Note  the  opinion  of  Wiilson,  Judge,  for  an 
approval  of  the  definition  of  principal  offenders  as  laid  down  in  the  cases 
of  Scales  v.  The  State,  7  Texas  Court  of  Appeals,  861;  Cook  v.  The  State, 
14  Texas  Court  of  Appeals,  96;  O'Neal  v.  The  State,  Id.,  582;  Bean  v.  The 
State.  17  Texas  Court  of  Appeals,  60;  Wright  v.  The  State,  18  Texas 
Court  of  Appeals,  858;  M.  M.  Smith  v.  The  State,  ante  p.  107;  Doss  v.  The 
State,  ante  p.  506. 

Appeal  from  the  District  Court  of  Houston.    Tried  below  be- 
fore the  Hon.  F.  A.  Williams, 
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The  indictment  charged  the  appellant,  Ose  Owens  and  Mose 
Dickerson  jointly  with  the  theft  of  thirteen  head  of  hogs,  of  the 
value  of  five  dollars  per  head,  the  property  of  Joe  Long,  in 
Houston  county,  Texas,  on  the  twenty-fifth  day  of  October,  1883. 
The  defendant  being  alone  upon  trial,  was  convicted,  and  was 
awarded  a  term  of  four  years  in  the  penitentiary. 

Joe  Long  was  the  first  witness  for  the  State.  He  testified  that, 
in  December,  1883,  he  lost  a  bunch  of  from  fourteen  to  sixteen 
hogs,  consisting  of  barrows,  spayed  sows,  two  open  sows  heavy 
with  pigs,  and  four  shoats.  The  two  open  sows  were  nearly 
black,  and  the  others  were  generally  black  and  white  spotted.  The 
animals,  not  including  the  shoats,  were  worth  in  open  market  at 
least  one  hundred  and  twenty  dollars.  The  shoats  returned  home 
after  )an  absence  of  several  days.  Witness  had  seen  none  of  the 
other  hogs  since  about  the  first  of  the  said  December.  The 
range  of  the  animals  covered  a  radius  of  half  a  mile  from  the 
witness's  house.  Until  they  were  missed,  the  witness  saw  them 
regularly  as  often  as  two  or  three  times  a  week.  The  hogs  were 
fed  daily  by  a  little  negro  boy  named  Rich,  at  a  point  about  a 
half  a  mile  from  the  witness's  hou3e.  The  hogs  were  gone  but 
a  few  days  when  the  witness  missed  them.  Witness  made  dili- 
gent but  unsuccessful  search  for  the  animals.  The  said,  hogs 
were  taken  without  the  knowledge  or  consent  of  the  witness,  if 
they  had  been  taken  at  all.  The  mark  of  the  witness  was  a  crop 
and  under  half  crop  in  each  ear.  The  witness  did  not  examine 
any  of  the  hog  heads  found  by  the  officers  on  the  place  of  the 
defendant,  to  see  whether  or  not  any  of  them  were  in  his  mark. 
Defendant  lived  about  four  miles  from  witness.  Mose  Dicker- 
son  lived  about  two  .miles  from  the  witness.  Either  Mose  Dick- 
erson or  Ose  Owens  owned  a  hog  dog.  Witness  had  seen  Dick- 
erson hog  hunting,  but  had  never  seen  defendant  so  engaged. 
Witness  had  never  seen  or  heard  of  the  defendant  being  in  his 
hog  range. 

George  Calhoun  testified,  for  the  State,  that,  in  November  or 
Deciember,  1883,  he  lost  some  hogs  from  the  same  range  on  which 
Joe  Long's  hogs  ranged.  Soon  afterwards  the  witness  learned 
that  the  officers  had  found  some  hogs'  heads  at  defendant's 
place,  and  had  taken  them  to  Wootters's  store,  in  Crockett.  Wit- 
ness went  to  that  store  and  saw  about  twenty  heads,  the  ears  on 
most  of  them  having  been  recently  mutilated.  Some  few  of 
them  were  still  in  the  original  mark.  On  some  of  the  heads  the 
witness  found  one  ear  in  Joe  Long's  mark,  with  the  mark  of  the 
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other  ear  recently  changed.  Witness  could  easily  tell  the  fresh 
cuts  on  the  ears.  The  fresh  cuts  appeared  to  be  about  a  week 
old.  The  heads  described  had  all  been  salted.  On  the  same  day 
the  witness  went  to  defendant's  place  with  the  officers,  and  found 
some  three  or  four  thousand  pounds  of  fresh  pork  in  the  defend- 
ant's smoke  house.  Some  of  that  pork  was  very  fresh;  some  had 
been  killed  within  a  week,  some  was  probably  two  weeks  old, 
and  some  was  nearly  dry.  All  of  the  heads  witness  saw  at  de- 
fendant's house  showed  the  recent  disfiguration  of  the  ear  marks. 
Witness  found  one  of  his  sows  and  young  pigs  at  defendant's 
house,  and  got  between  six  and  seven  hundred  pounds  of  the 
pork.  Witness  saw  a  great  deal  of  hog  hair  lying  about,  show- 
ing where  the  several  hogs  were  killed,  the  most  of  which 
showed  the  slaughter  of  black  and  white  hogs  Witness  was 
unable  to  say  that  any  of  the  meat  he  saw  at  defendant's  house 
was  the  remains  of  any  of  Joe  Long's  hogs.  Ose  Owens's  bouse 
was  searched  for  meat,  but  none  was  found  that  was  fresh,  and 
but  a  small  quantity  of  comparatively  old  meat.  Hilliard  and 
Bettie  Rogers  were  at  the  defendant's  house  when  witness  was 
there.  An  officer  went  with  the  witness.  He  had  a  search  war- 
rant, sued  out  by  Bob  Barbee.  Barbee's  hogs  were  found  on  the 
road  home. 

Justice  of  the  peace  Frank  Hill  testified,  for  the  State,  that  he 
issued  the  search  warrant  for  Barbee  to  search  the  defendant's 
house  for  pork.  On  the  day  that  Barbee  and  the  officer  brought 
the  hog  heads  to  Wootters's  store,  the  witness  met  the  defendant 
in  Crockett,  and  defendant  told  witness  about  the  officer  and 
Barbee  taking  his  meat,  and  wanted  legal  proceedings  of  some 
kind  instituted  against  them.  He  told  the  witness,  in  that  con- 
versation, that  the  hogs  killed  by  him  were  raised  by  him  and 
belonged  to  him.  Witness  asked  him  if  he  had  not  bought  some 
of  them.  He  replied  that  he  liad  '*only  bought  three  from  Henry 
Holly."  The  witness  told  defendant,  in  reply,  that  he,  defend- 
ant, knew  that  the  hogs  did  not  belong  to  him;  that  he,  witness, 
knew  who  owned  them.  Witness  and  defendant  then  went  to 
Wootters's  store,  where  the  hog  heads  were.  Thence  the  wit- 
ness went  to  defendant's  house  with  the  officer  and  Calhoun. 
He  described  the  condition  of  the  ears  on  the  hog  heads,  and  the 
incidents  of  the  visit  to  the  defendant's  house,  and  the  discover- 
ies made  there,  substantially  as  did  Calhoun. 

Cross-examined,  the  witness  stated  that,  up  to  his  arrest,  the 
defendant  had  borne  an  enviable  reputation  for  honesty.    He 
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had  never  before  been  accused  of  theft,  so  far  as  the  witness 
knew.  Ose  Owens's  reputation  for  truth  and  veracity  was  bad, 
but  witness  could  not  say  that  his  reputation  for  honesty  had 
ever  been  impeached.  The  conversation  with  defendant,  recited 
by  witness  in  his  direct  testimony,  preceded  the  defendant's  ar- 
rest a  few  minutes.  Soon  after  the  arrest,  witness,  Mose  Dick- 
erson,  George  Calhoun,  and  deputy  sheriff  Bayne  went  to  the 
defendant's  house.  Witness  did  not  know  of  his  own  knowledge 
that  the  defendant  owned  any  hogs. 

Deputy  sheriff  D.  H.  Bayne  testified,  for  the  State,  that  in  De- 
cember, 1883,  he  went  with  Bob  Barbee  to  the  defendant's  house 
to  execute  a  search  warrant  for  the  discovery  of  hogs.  They 
met  the  defendant  on  his  way  to  town,  for  the  purpose,  he  said, 
of  buying  salt.  Arrived  at  the  defendant's  house,  witness  found 
defendant's  wife,  and  Howard  Rogers  and  his  wife  Bettie.  They 
found  the  clean  carcasses  of  sixteen  hogs,  recently  killed.  They 
were  hanging  from  a  pole  in  the  back  yard.  Witness  left  orders 
that  the  carcasses  should  not  be  cut  up  until  he  returned.  He 
then  went  back  to  town  and  returned  in  the  evening,  when  he 
found  that  the  meat  had  been  cut  up  and  put  away  in  the  smoke 
house.  Witness  and  Barbee,  on  their  morning  visit,  took  several 
hog  heads  to  town  for  identification.  Witness's  statement  con- 
cerning the  discovery  of  the  place  of  slaughter,  ear  marks, 
mutilation  of  the  same,  etc.,  was  substantially  the  same  as  that 
of  Calhoun.  Two  of  the  hog  heads,  unmutilated,  were  in  the 
defendant's  ear  marks.  When  the  witness  returned  to  the 
defendant's  house,  in  the  evening,  he  asked  defendant  why,  in 
the  face  of  the  orders  he  left,  the  carcasses  had  been  cut  up. 
He  replied  that  he  cut  up  the  meat  because  he  owned  it,  and  had 
raised  the  hogs.  Thirteen  hog  heads  were  taken  to  Wootters's 
store.  Some  two  months  before  this  the  defendant  told  witness 
that  all  of  his  hogs,  save  three,  had  died  with  the  cholera. 

Cross-examined,  the  witness  said  that  he  had  never  seen  the 
defendant  in  Long's  range.  The  carcasses  found  at  the  defend- 
ant's house  were  hanging  on  poles  in  the  yard,  exposed  to  pub- 
lic view. 

P.  H.  Bayne  testified,  for  the  State,  that  he  owned  hogs  which 
ran  on  the  range  with  defendant's  hogs.  He  knew  what  hogs 
the  defendant  owned  a  short  time  before  the  disappearance  of 
Long's  hogs.  During  the  fall  preceding  the  disappearance  of 
Long's  hogs,  the  defendant  had  three  hogs,  one  sow,  and  five 
or  six  pigs  in  his  pen.    If  he  owned  any  other  hogs  witness  did 
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not  know  it.  Defendant  had  never,  in  his  several  conversations 
with  witness  about  hogs,  claimed  other  hogs  than  those  described 
by  the  witness.  Witness  passed  defendant's  house  about  the 
time  that  Long's  hogs  were  missed,  and  on  that  occasion  saw  a 
sow  in  his  field  which  Calhoun  afterwards*  got.  Witness  met 
Ose  Owens  on  that  occasion,  and  on  the  day  before  saw  Ose 
Owens,  Mose  Dickerson,  and  Ben  Lacey  in  Long's  hog  range. 
Defendant's  character  for  honesty  was  good  prior  to  this  charge. 
Bettie  Rogers  testified,  for  the  State,  that  she  was  living  with, 
and  in  the  employ  of,  the  defendant  in  November  and  December, 
1883.  On  one  occasion,  a  month  or  two  prior  to  Christmas,  1883, 
while  the  witness,  defendant,  and  witness's  husband,  Hillard 
Rogers,  were  in  the  woods  sawing  board  timber,  they  were 
joined  by  Ose  Owens,  who  called  defendant  to  a  distant  point, 
and  engaged  him  for  some  minutes  in  private  conversation. 
Witness  did  not  know  the  subject  matter  of  their  conversation. 
Defendant,  when  he  returned  from  that  private  conference  with 
Owens,  told  witness  and  her  husband  that  they  could  keep  on 
sawing  boards  or  go  back  to  the  house,  as  they  might  elect.  De- 
fendant and  Owens  then  went  to  the  defendant's  house.  When 
they  finished  the  **cut"  on  which  they  were  then  engaged,  wit- 
ness and  her  husband  went  to  the  house.  When  the  sun  was 
about  one  and  a  half  hours  high,  defendant  sent  for  Hilliard 
and  then  for  witness  to  render  aid  in  penning  some  hogs.  Wit- 
ness and  her  husband  responded  to  the  summons,  and  found  the 
defendant,  Ose  Owens,  and  Mose  Dickerson  in  the  lane,  with 
twelve  or  fifteen  hogs,  which  they  proceeded  to  pen,  driving 
them  first  into  a  large  and  then  into  a  small  pen.  Those  pens 
belonged  to  the  defendant.  Defendant,  Owens,  and  Dickerson 
then  slaughtered  the  hogs,  and  witness,  her  husband,  and  de- 
fendant's wife  assisted  in  dragging  the  carcasses  to  the  place 
where'they  were  cleaned,  which  place  was  in  the  defendants 
back  yard.  Scalding  box  and  boiling  kettle  had  already  been 
prepared,  and  witness  and  her  husband,  as  requested  by  the  de- 
fendant, helped  clean  the  hogs.  The  work  was  concluded  about 
two  o'clock  on  that  night.  The  bunch  of  hogs  killed  on  that 
night  included  two  open  sows  heavy  with  pigs.  Several  shoats 
were  drawn  into  the  pen  with  the  bunch  killed.  Dickerson  told 
witness's  husband  that  he  might  have  the  shoats,  but  witness 
forbade  her  husband  having  any  thing  to  do  with  the  shoats, 
and  they  were  turned  out.  The  hogs  killed  were  mostly  black 
and  white  spotted  hogs.    Witness  did  not  know  how  any  of  them 
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were  marked.  Owens  and  Dickerson  left  the  defendant's  house 
as  soon  as  the  work  of  cleaning  and  cutting  up  the  meat  was 
over. 

The  witness 'was  at  the  defendant's  house  when  the  oflScers 
came  with  the  search  warrant,  some  two  or  three  weeks  after- 
wards.  Several  heads  were  placed  in  a  box,  and  that  box  was 
placed  in  another  box  on  top  of  some  of  the  meat.  Covy,  the 
defendant's  son,  when  the  oflBcers  were  seen  approaching,  took 
his  seat  on  the  box  and  did  not  move,  during  this  first  visit  of  the 
officers,  and  the  heads  were  not  discovered.  Witness  saw  Covy 
cutting  the  ears  on  several  of  the  heads  after  they  were  cleaned, 
for  which  his  father,  the  defendant,  whipped  him  severely.  Wit- 
ness was  unable  to  say  how  many  hogs  the  defendant  owned  at 
the  time  that  the  hogs  described  were  slaughtered.  He  had 
three  in  the  pen,  and,  just  before  the  slaughter  of  the  several 
hogs  described,  a  sow  was  turned  into  the  field,  which  was  after- 
wards taken  away  by  Mr.  Calhoun.  When  the  officers  left,  the 
witness  took  several  of  the  heads  off  in  a  sack  for  the  purpose 
of  burying  them.  She,  however,  did  not  bury  them,  but  took 
some  of  them  to  Stanton's  house,  finding  only  Stanton's  wife 
and  children  at  home.  The  officers  got  several  of  the  heads. 
No  part  of  the  hogs  or  meat  was  owned  or  claimed  by  witness 
or  her  husband.  They  were  merely  in  the  employ  of  the  defend- 
ant, to  work  on  his  farm.  Ose  Owens  and  Mose  Dickerson 
brought  the  bunches  of  hogs  to  the  defendant's  house — the  bunch 
described,  and  another  bunch  which  was  turned  into  the  defend- 
ant's field,  and  killed  from  time  to  time,  as  the  weather  would 
permit.  The  defendant  claimed  to  have  purchased  the  hogs 
brought  to  his  house  by  Owens  and  Dickerson. 

Ose  Owens  testified,  for  the  State,  that  on  one  Thursday  in 
November  or  December,  1883,  Mose  Dickerson  came  to  hira 
where  he  was  chopping  wood,  and  asked  witness  to  go  with  him 
to  drive  some  hogs  to  the  defendant's  house.  Witness  declined 
because  busy,  but  agreed  to  go  with  him  on  the  next  day.  Ac- 
cordingly, witness  and  Dickerson  met  in  Crockett  on  the  morn- 
ing of  the  next  day  and  repaired  to  Joe  Long's  range,  between  a 
quarter  and  a  half  mile  from  Long's  house.  Near  the  place 
where  Dickerson  had  said  the  hogs  would  be  found,  witness  and 
Dickerson  found  a  little  negro  boy,  on  a  gray  horse,  feeding  the 
hogs.  When  the  boy  finished  feeding  and  left,  Dickerson  fol- 
lowed him  to  see  that  he  did  not  return,  and  witness  started  the 
hogs  oflf,  using  his  dog  in  driving  them.     Dickerson  remained 
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behind  for  some  time  to  see  that  no  one  followed.  He  overtook 
witness  at  a  safe  distance,  and  thence,  without  trouble  or  moles- 
tation, the  hogs  were  driven  to  the  defendant's  house,  which 
was  reached  late  in  the  evening.  Those  hogs,  to  witness's  know- 
ledge, belonged  to  Joe  Long.  The  hogs  were  penned,  slaught- 
ered, cleaned  and  cut  up  as  related  by  the  witness  Bettie  Rogers. 

Upon  their  arrival  at  the  defendant's  house  with  the  hogs,  the 
witness  and  Dickerson  were  told  by  defendant  that  he  had  been 
waiting  for  them.  Defendant  then  asked  who  owned  the  hogs, 
and  he  was  told  that  they  belonged  to  Joe  Long.  Defendant 
asked  if  it  was  possible  or  probable  that  any  one  saw  the  hogs 
taken.  He  was  answered  in  the  negative,  and  was  then  in- 
formed of  the  precautions  taken  in  driving.  Witness  had  been 
told  by  Dickerson  of  the  division  of  the  meat  agreed  upon,  but, 
not  being  satisfied,  demanded  a  restatement  of  the  same  while 
the  three  parties,  himself,  Dickerson  and  defendant,  were  pres- 
ent. The  agreement  was  stated  to  be  that  Dickerson  was  to 
drive  whatever  hogs  he  could  get  on  the  range  to  defendant's 
house,  where  they  were  to  be  slaut^htered  and  the  meat  cured 
and.  stored,  the  defendant  to  furnish  the  necessary  curing  mate- 
rial. Defendant  was  then  to  have  one  half  the  meat  and  Dick- 
erson the  other  half.  Witness  joined  in  the  enterprise  with  the 
understanding  that  he  was  to  share  Dickerson's  half.  The  wit- 
ness had  no  personal  knowledge  of  the  agreement  between  de- 
fendant and  Dickerson  before  the  Long  hogs  were  taken.  The 
kettle,  vat,  etc. ,  for  cleaning  purposes,  were  ready  when  the  wi^ 
ness  and  Dickerson  arrived  at  defendant's  house  with  the  hogs. 
Defendant  and  his  family,  and  Hilliard  Rogers  and  his  wife, 
helped  witness  and  Dickerson  to  clean  and  cut  up  the  hogs  as 
the  same  were  killed.  The  work  was  finished  at  about  two  o'clock 
at  night,  when  witness  and  Dickerson  went  home.  When  wit- 
ness and  Dickerson  first  reached  defendant's  house  with  the 
hogs,  defendant  asked  why  the  hogs  were  not  brought  there  on 
Wednesday,  according  to  promise.  Dickerson  replied  that  the 
rain  prevented.  On  the  morning  after  the  hogs  were  killed 
the  witness  went  to  Crockett,  and  on  his  way  met  Mr.  F.  H- 
Bayne. 

The  meat  was  never  divided  between  witness,  defendant,  and 
Dickerson,  for  the  reason  that  the  transaction  was  discovered 
by  the  officers,  and  the  owners  of  the  hogs,  before  the  division 
could  be  had.  Defendant  had  never  paid  witness  anything  for 
his  part  of  the  work  described,  and,  so  far  as  witness  knew,  had 
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never  paid  Dickerson.  The  officers  came  to,  and  searched  witness's 
house  for  meat,  but  found  only  such  meat  as  the  witness  honestly 
owned.  Witness  owned  hoprs  of  his  own,  and  had  no  actual, 
pressing  need  of  meat,  when  he  went  into  the  enterprise  of  tak- 
ing and  killing  hogs.  The  witness  denied  that,  shortly  after  the 
arrest  of  the  defendant,  he  said  to  defendant's  wife,  in  the  presence 
of  Wash  Lacey:  **  You  know  that  Mose  and  I  carried  the  hogs  to 
your  house  and  sold  them  to  the  defendant.  As  there  is  no 
chance  for  him  you  had  just  as  well  let  him  go  on  to  the  peniten- 
tiary, and  I  will  assist  you  to  live." 

Cross-examined,' the  witness  said  that  it  was  his  understand- 
ing with  the  prosecuting  attorney  that  the  prosecution  against 
him  for  complicity  in  this  theft  was  to  be  dismissed  in  considera- 
tion of  his  truthful  testimony  in  this  case.  He  had  testified  fully 
and  truly  to  every  thing  he  knew.     The  State  closed. 

Wash  Lacey  was  the  defendant's  first  witness.  He  testified 
that,  a  few  days  after  the  defendant's  arrest,  Ose  Owens  said  to 
the  defendant's  wife,  in  his  presence:  **You  know  that  Mose 
and  I  carried  Joe  Long's,  hogs  to  your  house.  Armstead  bought 
them  and  got  the  meat.  He  is  now  arrested,  and  I  don't  see 
any  way  to  get  him  out  of  it.  You  had  just  as  well  let  him  go 
on  to  the  penitentiary,  and  I  will  assist  you  in  managing  to  make 
a  living." 

James  Crowder  testified,  for  the  defense,  that  soon  after  Long's 
hogs  were  said  to  have  disappeared,  he  saw  the  defendant,  in 
the  town  of  Crockett,  pay  Ose  Owens  and  Mose  Dickerson  some 
money.  He  said  to  Dickerson,  as  he  paid  him  five  dollars: 
'^  Now,  I  guess  that  settles  the  hog  business."  Witness  loaned 
defendant  ten  dollars,  and  Wootters  changed  the  bill  for  him. 

Sabe  Hackett  testified,  for  the  defense,  substantially  as  did 
Crowder,  except  that  Major  Wootters  changed  the  ten  dollar  bill 
handed  defendant  by  Crowder,  when  defendant  handed  five  dol- 
lars back  to  Crowder,  and  paid  the  balance  to  Dickerson.  He 
and  Dickerson  then  retired  for  a  private  talk. 

J.  H.  Wootters,  testified  for  the  defense,  that  he  had  known  de- 
fendant for  fifteen  or  twenty  years,  during  which  time  his  char- 
acter for  honesty  was  good.  His  credit  with  witness  was  unlim- 
ited, for  any  reasonable  amount.  Witness's  books  showed 
defendant's  accounts  for  the  last  six  or  eight  years  to  run  from 
three  hundred  to  six  hundred  dollars  per  annum,  all  of  which, 
save  a  balance,  had  always  been  promptly  paid.  Witness's  book 
shows  that  defendant  got  forty-six  dollars  from  him  in  October^ 
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1883,  which,  as  shown  by  receipt,  was  for  meat.  He  got  fifty 
dollars  from  witness  on  October  29,  1883;  ten  dollars  on  Novem- 
ber 8,  1883,  and  one  hundred  and  seventy-nine  dollars  during  the 
saiqe  month.  Some  time  during  the  said  November  witness  saw 
the  defendant  pay  Mose  Dickereon  ten  dollars  for  hogs.  Wit- 
ness was  often  about  the  defendant's  house,  and  knew  that  in 
the  spring  and  summer  of  1883  he  owned  a  good  bunch  of  hogs. 

Cross-examined,  the  witness  said  that  if  defendant  lost  any 
hogs  by  cholera  or  other  disease  in  1883,  he,  witness,  did  not 
know  it.  Ose  Owens's  reputation  for  truth  and  veracity  was 
infamous,  and  witness,  from  the  knowledge  of  that  reputation, 
would  not  believe  him  on  oath. 

Other  witnesses  testified  as  did  this  witness  with  regard  to 
Owens's  reputation  for  truth  and  veracity. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

H.  W.  Moore  filed  an  able  brief  and  argument  for  the  appel- 
lant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  In  our  opinion,  the  evidence  proves  that 
the  defendant  was  a  principal  in  the  commission  of  the  theft. 
It  shows  that  he  entered  into  an  agreement  with  Dickerson,  the 
substance  of  which  was  that  Dickerson  would  steal  hogs  and 
bring  them  to  defendant's  house,  where  they  were  to  be  slaugh- 
tered and  the  meat  salted  and  cured  into  bacon,  and  the  bacon 
was  to  be  divided  equally  between  said  Dickerson  and  defend- 
ant. 

In  pursuance  of  this  agreement  Dickerson,  assisted  by  Owens, 
who  had  been  induced  by  Dickerson  to  engage  in  the  theft,  stole 
Long's  hogs  and  drove  them  to  defendant's  house,  where  they 
were  penned,  slaughtered,  and  the  meat  salted  and  packed  away 
in  defendant's  smoke  house.  Defendant  was  present  and  assisted 
Dickerson  and  Owens  in  penning,  slaughtering,  and  cleaning  the 
hogs,  and  in  salting  and  packing  away  the  meat.  It  is  further 
shown  by  the  evidence  that,  in  pursuance  of  the  agreement  be- 
tween Dickerson  and  defendant, .  while  Dickerson  and  Owens 
were  engaged  in  committing  the  theft,  the  defendant  was  per- 
forming the  part  assigned  him,  by  preparing  the  pit,  fire,  pots, 
kettles,  and  salt  necessary  for  the  accomplisment  of  the  theft, 
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and  without  which  the  theft  could  not  have  been  so  readily  and 
so  safely  completed. 

Although  he  was  not  actually  present  when  the  hogs  were 
taken,  he  was  engaged  in  procuring  and  supplying  means  to 
assist  in  the  commission  of  the  offense,  while  Dickerson  and 
Owens  were  executing  the  unlawful  act.    (Penal  Code,  Art.  76.) 

The  learned  judge  before  whom  the  case  was  tried  delivered 
to  the  jury  a  full  and  lucid  charge,  wherein  the  distinctions  be- 
tween a  principal  and  an  accomplice,  and  between  a  principal 
and  a  receiver  of  stolen  property,  were  clearly  and  correctly 
drawn  and  explained.  He  certainly  understood  the  decisions  of 
this  court  upon  this  subject  as  we  understand  them,  and  as  we 
believe  the  law  to  be.  If  the  previous  decisions  of  this  court  are 
not  plain  with  reference  to  the  distinction  between  a  principal 
and  an  accomplice,  or  accessory,  we  must  confess  that  it  is  not 
within  the  scope  of  our  ability  to  make  it  plain.  (Scales  v.  The 
State,  7  Texas  Ct.  App.,  361;  Cook  v.  The  State,  14  Texas  Ct. 
App.,  96;  O'Neal  v.  The  State,  Id.,  582;  Bean  v.  The  State,  17 
Texas  Ct.  App.,  60;  Wright  v.  The  State,  18  Texas  Ct.  App.,  368; 
M.  M.  Smith  v.  The  State,  ante,  p.  107;  Doss  v.  The  State,  ante, 
p.  505.) 

We  have  carefully  considered  other  questions  raised  in  the 
record,  and  we  find  no  error  for  which  the  conviction  should  be 
disturbed.     The  judgment  is  affirmed. 

Affirmed, 

Opinion  delivered  June  23,  1886. 

Dissenting  Opinion  by  Hurt,  J. 

Hurt,  Judge.  This  is  a  conviction  for  theft  of  hogs.  The 
main  question  presented  in  this  case,  defendant  being  indicted 
as  a  principal,  is  whether  he  is  or  not  a  principal. 

The  theory  of  this  prosecution,  stating  ihe  case  most  strongly 
for  the  State,  is  that  Mose  Dickerson,  Ose  Owens,  and  defendant, 
entered  in  to  an  agreement,  in  sul  stance  as  follows:  Owens  and 
Dickerson  were  to  steal  hogs  generally,  bring  them  to  defend- 
ant's house,  and  that  all  were  to  assist  in  dressing  the  hogs;  that 
defendant  agreed  to  furnish  the  salt,  pack  the  meat  in  his  smoke 
house,  and  hang  and  cure  the  same,  and  that  Owens  and  Dicker- 
son  were  to  get  one-half  and  defendant  the  other  half  or  the 
bacon;  that  in  pursuance  of  this  agreement  Owens  and  Dicker- 
son,  on  or  about  the  twenty-fifth  day  of  October,  1883,  went  to 
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the  range  in  which  ran  the  hogs  of  Long  (the  prosecutor),  and 
there  took  the  hogs,  drove  them  to  the  house  of  the  defendant, 
who  lived  about  four  miles  from  Long's;  that  on  that  night  they 
were  slaughtered,  all  the  parties  assisting;  that  defendant  was 
expecting  these  parties  to  bring  the  hogs  to  his  house,  and  was 
prepared  in  all  respects  to  slaughter  the  hogs,  and  salt  away  the 
meat,  and  that,  on  the  day  of  the  theft  by  Owens  and  Dickerson, 
the  defendant  was  at  home  engaged  in  sawing  some  timber,  and 
hence  was  not  present  at,  but  was  absent,  about  four  miles  from 
the  taking. 

Was  he  a  principal?  This  is  a  subject  of  the  greatest  import- 
ance, for,  if  indicted  as  a  principal,  the  party  can  not  be  legally 
convicted  as  an  accomplice,  and  vice  versa.  Hence  the  supreme 
necessity  of  a  clear  and  simple  definition  of  principals  and 
accomplices,  and  especially  of  the  first.  And  this  necessity  is 
intensified  by  the  fact  that  the  prosecuting  officers  do  not  seem 
to  understand  that  more  than  one  count  can  be  inserted  in  the 
indictment.  Again,  I  venture  the  assertion  that  under  the  decis- 
ions of  this  court  upon  this  subject,  there  is  not  .a  district  or 
county  judge  in  the  State  who  can  give  in  charge  to  the  jury  a 
clear  definition  of  a  principal — a  charge  in  which  the  line  is  dis- 
tinctly drawn  between  principals  and  accomplices.  This  subject 
is  left  in  the  utmost  confusion,  and  the  writer  is  as  much  to 
blame  for  this  condition  of  the  law  upon  this  subject  as  any 
other  person. 

Who,  then,  are  principals?  In  M.  M.  Smith's  case,  {ante  p. 
107),  I  held  that  the  first  article  upon  this  subject,  to-wit,  Article 
74  of  the  Penal  Code,  means  the  absolute  perpetrators  of  the 
crime.  All  persons  who  are  guilty  of  acting  together  in  the 
commission  of  an  offense  are  principals.  If  we  are  to  construe 
*' acting  together"  in  its  broad  and  most  comprehensive  sense, 
then  there  is  no  place  for  Articles  75,  76,  and  78,  for,  most  evi- 
dently, the  person  who  is  present,  knowing  the  unlawful  intent 
of  those  actually  engaged  in  the  commission  of  the  unlawful 
act,  is  acting  together  with  the  absolute  perpetrator  of  the  crime 
in  one  sense,  but  not  in  the  meaning  of  Article  74.  And  so  as  to 
the  person  who,  though  not  present,  keeps  watch  so  as  to  prevent 
the  interruption  of  those  engaged  in  committing  the  offense. 
He,  most  clearly,  is  acting  together  with  those  who  are  actuaHy, 
absolutely,  committing  the  offense.  But  he  is  not  a  principal  by 
virtue  of  Article  74.  And  when  we  look  to  Article  76  it  will  be 
found  that  the  characters  there  described  are  not  only  acting 
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together  with  the  absolute  perpetrators  of  th^  crime,  in  a  certain 
sense,  but  these  acts  must  be  committed  at  the  time  the  unlawful 
act  is  done.  Article  78  makes  a  principal  of  one  who  would 
otherwise  be  an  accomplice  but  for  his  presence. 

I  desire  to  notice  a  certain  proposition  contained  in  Bean  v. 
The  State,  17  Texas  Court  of  Appeals,  60,  and  the  proposition  is 
this:  Where  the  offense  is  committed  by  the  perpetration  of 
different  parts  which  constitute  an  entire  whole,  it  is  not  neces- 
sary that  the  offenders  should  be  in  fact  together  at  the  perpetra- 
tion of  the  offense,  to  render  them  liable  as  principals. 

This  proposition,  to  me,  is  in  conflict  with  itself.  No  offense 
can  be  committed  by  perpetrating  its  different  parts,  nor  can  the 
parts  constitute  the  whole  of  the  offense  until  the  consummating 
act  is  done.  A.  may  engage  in  making  preparations  for  the 
commission  of  an  offense;  he  may  advise  others  to  its  commis- 
sion; he  may  furnish  the  weapons  or  the  means  by  which  others 
are  to  commit  the  offense;  but  he  has  not  yet  committed  the  of- 
fense, nor  any  part  thereof.  Again,  this  rule  is  without  instruc- 
tion. It  teaches  us  nothing,  unless  the  acts  committed  by  the 
party  sought  to  beheld  as  a  principal  are  stated.  For  I  hold  that 
each  and  every  act  constituting  the  party  a  principal  is  named 
in  the  statute.  If  present,  to  be  a  principal,  the  party  must  be 
the  actual  perpetrator  of  the  crime;  or,  with  knowledge  of  the 
unlawful  act,  he  must  aid  by  acts  or  encourage  by  words  or  ges- 
tures the  actual  perpetrators  of  the  crime;  or,  if  not  present,  he 
must  be  keeping  watch  so  as  to  prevent  the  interruption  of  those 
engaged  in  committing  the  offense;  or,  whether  preseAt  or  not, 
he  must  be  engaged  in  procuring  aid,  arms  or  means  of  some 
kind,  to  assist  in  the  commission  of  the  offense,  and  this  must  be 
done  while  others  are  executing  the  unlawful  act.  Or,  at  the 
time  of  the  commission  of  the  offense  he  must  endeavor  to  se- 
cure the  safety  or  concealment  of  the  offenders.  And  here  I 
desire  to  state  with  emphasis  that  I  know  of  no  other  acts  which 
can  be  committed,  whether  before  or  at  the  time  of  the  commis- 
sion of  the  offense,  which,  if  committed  by  a  party,  would  make 
him  a  principal  offender. 

But  let  us  return  to  the  above  proposition  contained  in  the 
Bean  case.  This  proposition  is  hinted  at  by  Mr.  Qreenleaf  in  his 
work  on  Evidence,  Volume  3,  section  40.  He  says:  ''Thus,  if 
several  persons  set  out  in  concert,  whether  together  or  apart, 
upon  a  common  design  which  is  unlawful,  each  taking  the  part 
assigned  to  him,  some  to  commit  the  act  and  others  to  watch  at 
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proper  distances,  to  prevent  a  surprise  or  to  favor  the  escape  of 
the  immediate  actors;  here,  if  the  act  be  committed,  all  are  in 
the  eye  of  the  law  present  and  principals;  the  immediate  perpe- 
trators in  the  first  degree,  and  the  others  in  the  second."  In  this 
we  find  acting  together, — acts  committed  at  the  same  time  with 
the  main  act,  and  these  acts  specifically  named.  And  in  this  we 
find  acts  which  make  the  perpetrator  a  principal  specifically 
named  in  Articles  75  and  76  of  the  Penal  Code,  the  only  differ- 
ence being  that  we  have  no  degrees  in  principals. 

After  a  most  careful  consideration  of  this  subject,  I  contend 
that,  under  our  statute,  the  appellant  is  not  a  principal;  that, 
beyond  any  sort  of  doubt,  the  evidence  shows  him  to  be  an  ac- 
complice and  a  receiver  of  stolen  property,  but  not  a  principal 
in  the  theft. 

Let  us  consult  our  code  and  see  who  are  accomplices.  Article 
79  provides  that  "an  accomplice  is  one  who  is  not  present  at  the 
commission  of  an  offense."  Now,  was  this  appellant  present 
when  the  hogs  were  stolen?  By  no  means.  He  was  four  miles 
from  the  theft.  **But  who,  before  the  act  is  done,  advises, 
commands,  or  encourages  another  to  commit  the  offense;  or  who 
agrees  with  the  principal  offender  to  aid  him  in  committing  the 
offense,  though  he  may  not  have  given  such  aid;  or  who  prom- 
ises any  reward,  favor,  or  other  inducement,  or  threatens  any 
injury  in  order  to  procure  the  commission  of  the  offense;  or  who 
prepares  arms  or  aid  of  any  kind  prior  to  the  commission  of 
an  offense,  for  the  purpose  of  assisting  the  principal  in  the  execu- 
tion of  tl^e  same."  Note  the  last  clause.  If  the  arms  or  aid 
had  been  prepared  or  furnished  while  others  were  executing  the 
unlawful  act,  the  person  preparing  or  furnishing  the  same  would 
have  been  a  principal.     This  by  the  way. 

Now,  let  us  apply  the  definition  of  an  accomplice  to  the  facts 
of  this  case.  Defendant  was  not  present.  He  was  not  keeping 
watch.  Nor  was  he  engaged  in  procuring  aid  or  arms  or  means 
of  any  kind  to  assist  in  the  commission  of  the  theft,  while  Owens 
and  Dickerson  were  executing  the  unlawful  act  (the  theft).  Nor 
did  he  endeavor  at  the  time  of  the  commission  of  the  theft,  to 
secure  the  safety  or  concealment  of  Owens  or  Dickerson;  hence, 
he  was  not  a  principal.  But  the  facts  show  that  he  did  agree 
j^ith,  advised,  and  promised  a  reward  to  Owens  and  Dickerson 
to  procure  the  theft  of  Long  s  hogs.  He  is  most  perfectly  cov- 
ered by  the  code  as  an  accomplice,  and  if  he  had  been  indicted 


Term  1886.]  Bramlktte  v.  The  State.  611 

Syllabus. 

and  convicted  as  such,  no  court  would  be  found  which,  under 
our  statute,  would  hold  the  conviction  wrong  upon  this  point. 

As  above  stated,  this  is  an  important  subject,  and  the  rule 
should  be  made  plain  and  simple.  Suppose  the  appellant  had 
been  indicted  as  an  accomplice,  and,  upon  conviction,  had  ap- 
pealed, and  had  contended  before  this  court,  that,  if  guilty  at 
all,  it  is  as  a  principal.  Now,  under  the  decisions  of  this  court  I 
am  afraid  that  we  would  have  to  reverse  the  judgment.  (See  M. 
M.  Smith  V  The  State,  ante,  p.  107.) 

I  am  of  the  opinion  that  this  conviction  is  wrong,  and  that  the 
appellant  should  have  been  indicted  as  an  accomplice,  or  a  re- 
ceiver of  stolen  property. 

•  Affirmed. 

Opinion  delivered  June  23,  1886. 


[No.  5056.] 
Gus  Bramlette  v.  The  State. 

1.  Practiob— -Witness— Evidence.— An  exception  to  the  rule  that  the 
husband  and  wife  are  incompetent  to  testify  against  each  other,  is  in  the 
case  of  a  criminal  prosecution  of  the  one  for  an  offense  committed  against 
the  other.  Being  competent  to  testify  in  such  case,  it  is  not  optional 
with  such  a  witness  to  testify  or  not,  as  he  or  she  may  elect,  but,  if  pre- 
sented as  a  witness  for  the  State,  he  or  she  may  be  compelled  to  give  evi- 
dence for  the  State.    See  the  opinion  in  extenso  on  the  subject. 

2.  Same— MaI/ICB.— Charge  of  the  Court  defining  malice  in  substantial 

accord  with  No.  708  of  Willson^s  Criminal  Forms  is  sufficient. 
8.  Same.— The  trial  court  is  not  authorized  to  instruct  the  jury  upon  issues 
not  raised  by  the  evidence.  See  the  statement  of  the  case  for  evidence 
upon  a  trial  for  assault  with  intent  to  murder,  held  not  to  raise  the  issues 
of  simple  or  aggravated  assault  and  battery,  wherefore  the  omission  of 
the  trial  court  to  charge  upon  those  issues  was  not  error. 

4.  Same— Intoxication.— The  general  charge  of  the  court  having  suffi- 

ciently instructed  the  jury  with  regard  to  the  specific  intent  essential  to 
the  commission  of  the  crime,  it  became  the  duty  of  the  defendant  to  re- 
quest additional  charges,  if  he  desired  them,  with  regard  to  the  effect  of 
drunkenness  upon  his  mental  condition,  or  intent  at  the  time  of  the  as- 
sault. 

5.  Saue. — Reasonable  Doubt  should  be  charged  in  the  exact  language  of 

the  statute. 
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Appeal  from  the  District  Court  of  Bexar.  Tried  below  be- 
fore the  Hon.  Q.  H.  Noonan. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to 
murder  one  S.  J.  Bramlette.  The  penalty  assessed  against  the 
appellant  was  a  term  of  two  years  in  the  penitentiary. 

Mrs.  S.  J.  Bramlette,  the  wife  of  the  defendant,  was  the  first 
witness  for  the  State.  She  stated  that  she  and  the  defendant  had 
reconciled  their  troubles  and  had  agreed  to  live  together  as  soon 
as  defendant  could  get  out  of  this  prosecution.  She  therefore 
declined  to  testify  against  him.  Defendant's  counsel  objected 
to  the  further  examination  of  the  witness  on  behalf  of  the  State. 
The  court  overruled  the  objection,  and  instructed  the  witness 
that  she  would  be  required  to  testify.  Witness  then  testified  that 
she  saw  the  defendant  on  Christmas  day,  1884.  Witness  next 
saw  him  after  his  arrest  at  Kerrville,  and  his  return  to  San  An- 
tonio. Defendant  came  home  under  the  influence  of  liquor  on 
the  said  Christmas  day,  1884.  He  wept  copiously,  was  much  ex- 
cited, and  talked  to  the  children,  of  which  he  and  witness  had 
four,  aged  respectively  four,  six,  nine,  and  twelve  years.  He  said 
that  he  wanted  to  take  the  children,  as  witness  was  unable  to 
support  them.  Witness  replied  that  he  could  take  the  two  boys, 
but  that  she  would  keep  the  two  girls.  Defendant  did  not  accuse 
witness  of  infidelity.  He  did  not  say  that  ho  wanted  all  of  the 
children,  but  witness  understood  his  demand  to  include  them  all. 
A  dispute  about  the  custody  of  the  children  arose  between  wit- 
ness and  defendant,  and  the  latter  became  excited.  He  brought 
a  pistol  with  him  to  the  house,  and  the  witness  was  shot  by  a  ball 
from  that  pistol.  In  the  course  of  the  talk  between  the  witness 
and  the  defendant,  the  defendant  took  the  pistol  from  the  side 
pocket  of  his  over  coat  with  his  left  hand  and  passed  it  to  his 
right  hand.  Some  threads  and  wadding  from  his  over  coat 
pocket  adhered  to  the  pistol,  and  while  defendant  was  rubbing 
them  off  with  his  left  hand  the  pistol  was  discharged,  the  ball 
striking  the  witness  on  the  head,  making  a  scalp  wound.  Wit- 
ness could  not  say  that  the  pistol  was  fired  intentionally.  She 
thought  it  was  discharged  by  accident.  At  all  events,  the  de- 
fendant did  not  point  the  pistol  at  the  witness  with  his  hand,  and, 
besides,  it  was  discharged  while  he  was  rubbing  the  threads  off 
it  with  his  left  hand.  He  made  no  effort  to  fire  a  second  shot, 
although  no  one  was  present  in  the  room  but  he  and  the  witness. 
Witness  walked  out  of  her  own  house  to  a  neighbor's  to  secure 
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treatment,  and  to  ascertain  the  nature  of  the  wound.  When  he 
drew  his  pistol  the  defendant  remarked:  "We  had  better  all  be 
dead  if  we  can  get  along  no  better  than  we  do."  Witness  did 
not  know  where  the  defendant  went  after  the  pistol  was  dis- 
charged. Witness  corresponded  with  the  defendant  after  the 
shooting,  and  they  had  perfected  their  arrangements  to  live  to- 
gether again.  Witness  had  made  no  arrangements  with  defend- 
ant not  to  testify  in  this  case,  but  she  did  not  want  him  convicted. 
She  needed  his  help  in  the  care  of  the  children  and  herself,  and 
wanted  to  live  with  him.  She  sent  for  Mr.  Shields  after  defend- 
ant's arrest  at  Kerrville,  but  before  his  return  to  San  Antonio  in 
custody,  and  told  Shields  that  she  wanted  her  husband  acquitted, 
as  she  wanted  to  live  with  him. 

Doctor  Braunagel  testified,  for  the  State,  that  he  treated  Mrs. 
Bramlette  for  the  wound  in  her  head  which  was  inflicted  on 
Christmas  day,  1884.  Had  the  ball  gone  straight  through  her 
head  instead  of  glancing  off,  it  would,  most  probably,  have 
killed  her. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Shields  &  Shields,  for  the  appellant:  The  first  assignment  of 
error  is  to  the  court  compelling  Mrs.  S.  J.  Bramlette,  wife  of  the 
appellant,  Qus  Brdmlette,  to  testify  for  the  State  against  her 
husband,  after  she  had  positively  declined  and  refused  to  do  so. 

We  submit  that,  at  common  law,  neither  the  husband  nor  wife 
were  competent  witnesses  for  or  against  each  other  in  any  case, 
either  civil  or  criminal. 

When  Mrs.  S.  J.  Bramlette,  the  person  upon  whom  it  is  al- 
leged the  assault  was  made,  was  called  as  a  witness  for  the 
State,  she  stated  under  oath  that  she  was  the  wife  of  the  defend- 
ant, Gus  Bramlette,  and  that  she  and  her  husband  had  made  ar- 
rangements to  live  together  again;  that  they  have  a  family  of 
four  children,  aged  respectively,  four,  six,  nine,  and  twelve 
years,  and  that  she  was  not  able  to  support  herself  and  the  chil- 
dren, and  needed  the  assistance  of  her  husband;  that  their 
arrangements  to  live  together  were  made  before  the  arrest  of 
her  husband,  and  were  prevented  only  by  his  arrest,  and  that 
she  was  not  willing  to  testify  against  her  husband,  and  refused 
to  do  so.  The  court  compelled  her  to  testify  under  pain  of  con- 
tempt of  court,  and  over  the  defendant's  objections.  (CokeLitt., 
6  b.;  1  Bl.  Com.,  433,  444,  n.  46;  2  Bou.  In.  Par.,  31 H;  1  Minor's 
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Ih.  Com.  and  Stat,  Law,  397-9;  Arch.  Cr.  PI.  and  Ev.,  p.  178,  par. 
148;  1  Greenlf.  Ev.,  par.  374;  2  Bacon's  Abridg.,  par.  578;  Gee  v. 
Scott,  48  Texas,  510,  and  cases  cited;  Dill  v.  The  State,  1  Texas 
Ct.  App.,  278;  Compton  v.  The  State,  13  Texas  Ct.  App.,  271.) 

There  was  an  exception  at  common  law  to  the  above  rule,  that 
in  all  cases  of  personal  injuries  committed  by  the  husband  or 
wife  against  each  other,  the  injured  party  was  an  admissible  wit- 
ness against  the  other. 

The  above  rule  of  the  common  law  has  been  changed  by  stat- 
ute in  this  State,  as  follows:  **The  husband  and  wife  mav,  in  all 
criminal  actions,  be  witnesses  for  each  other,  but  they  shall  in 
no  case  testify  against  each  other,  except  in  criminal  prosecu- 
tion for  an  offense  committed  by  one  against  the  other. "  (Code 
Crim  Proc,  Art.  735.) 

The  only  innovation  made  by  this  statute  upon  the  rule  of  com- 
mon law,  is  to  permit  the  husband  and  wife  to  be  witnesses  for 
each  other  in  all  criminal  actions.  The  change  is  made  in  the 
first  paragraph  of  the  above  article  of  the  statute.  The  remain- 
der of  this  article,  if  it  means  any  thing  at  all,  simply  reaffirms 
the  doctrine  of  the  common  law.  The  rule  would  remain  pre- 
cisely the  same  if  all  of  this  article  under  consideration,  after 
the  first  paragraph  had  been  entirely  omitted.  It  would  scarcely 
be  claimed,  under  any  theory  of  construction,  that  a  statute  per- 
mitting t&e  husband  and  wife  to  be  witnesses  for  each  other,  was 
equivalent  to  saying  that  they  might  also  be  witnesses  against 
each  other.  This  would  be  in  clear  violation  of  all  well  known 
and  accepted  rules  of  construction.  That  the  last  paragraph  of 
this  article  of  the  statute  has  riot  been  correctly  understood, 
and  has  led  to  confusion,  is  clearly  shown  by  the  decision  of  this 
court  in  the  case  of  Compton  v.  The  State,  13  Texas  Court  of  Ap- 
peals, 271,  overruling  the  Morrill  and  Roland  cases,  the  former 
decided  under  this  statute,  and  the  latter  a  statute  substantially 
similar. 

That  the  decision  in  the  Compton  case  lays  down  the  correct 
doctrine  can  scarcely  admit  of  doubt.  Its  reasoning  is  unan- 
swerable, and  abundantly  sustained  by  authority.  Its  tendency 
is  in  the  direction  of  a  more  strict  construction  of  this  statute, 
and  in  harmony  with  well  recognized  rules  of  construction. 

As  our  third  proposition,  wp  submit  that  the  court  has  no 
authority  to  compel  the  wife  to  testify  for  the  State  against  her 
husband  when  she  refuses  to  do  so. 

There  is  nothing  in  the  language  of  the  statute  above  quoted, 
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nor  in  the  rules  of  the  common  law,  which  will  sustain  the  ruling 
of  the  court  upon  this  question.  The  law  guards  with  jealous 
care  the  sanctity  of  the  marriage  relation,  and  will  not  tolerate, 
much  less  force  upon  the  parties  a  course  of  conduct  that  must 
inevitably  lead  to  discord  and  confusion,  where  there  should  be 
only  unity  and  harmony.  This  is  a  rule  of  public  policy  as  well 
as  the  rule  of  law.  Statutes  in  derogation  of  the  common  law 
shall  be  construed  strictly.  (Cooley  on  Const.  Lim.  par.  61.) 

The  article  of  the  statute  under  consideration  merely  permits 
the  husband  or  wife  to  testify  against  each  other  in  certain  cases, 
but  does  not  compel  it.  It  confers  a  privilege  for  the  protection 
of  either  one,  which  they  may  exercise  or  not  in  their  discretion. 

But  it  may  be  said  that  if  it  is  a  privilege  of  the  wife,  the 
husband  can  not  avail  himself  of  her  personal  privilege.  We 
answer,  if  for  any  reason  the  testimony  was  not  admissible, 
then  it  was  incompetent,  and  the  defendant  was  convicted  upon 
incompetent  evidence,  and  has  a  right  to  complain,  having  made 
timely  objection  to  its  admission  and  reserved  an  exception. 

It  is  believed  that  the  precise  question  now  under  considera- 
tion has  not  been  adjudicated  in  this  State,  and  has  received  but 
little  attention  from  the  courts  of  last  resort  of  other  States,  and 
hence  the  scarcity  of  authority  upon  the  question.  This  is  no 
doubt  owing  to  the  fact  that  trial  courts  have  never  assumed  or 
claimed  the  right  to  compel  the  wife  to  testify  in  such  cases, 
against  her  expressed  will,  and  a  further  consideration  may  be 
the  questionable  character  of  the  testimony,  on  account  of  the 
great  temptation  to  commit  perjury,  and  because  contrary  to 
sound  public  policy.  These  are  considerations  which  at  all  times 
should  weigh  with  the  greatest  force  in  the  minds  of  courts. 

We  do  not  claim  that  the  following  authorities  are  directly  in 
point,  but  we  submit  that  their  reasoning  will  greatly  aid  in  a 
correct  solution  of  the  question.  (Byrd  v.  The  State,  67  Miss., 
243;  34  Am.  R.  440,  and  note,  p.  444;  Knowles  v.  The  People,  15 
Mich.,  408;  Dixon  v.  The  People,  18  Mich.,  84;  Hubbell  v.  Grant, 
39  Mich.,  641;  Overton  v.  The  State,  43  Texas,  616;  Dill  v.  The 
State,  1  Texas  Ct.  App.,  278;  Wilke  v.  The  People,  53  N.  Y.,  525; 
The  People  v.  Fitzpatrick,  5  Park,  N.  Y.,  Cr.  R.  26.) 

In  the  note  to  Byrd  v.  The  State,  above  cited,  there  is  a  New 
York  case  reported,  which  was  decided  under  the  following  stat- 
ute: ''In  all  criminal  trials  and  examinations  before  trial  a 
husband  or  wife  may  be  examined  on  behalf  of  the  other,  but 
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upon  no  such  trial  shall  a  husband  or  wife  be  compelled  to  tes- 
tify against  the  other." 

The  court  say,  by  Justice  Osborn:  "Does  this  section  confer 
the  right  claimed  by  the  prosecution?  It  seems  to  me  clearly 
not.  The  only  innovation  which  this  section  makes  upon  the 
common  law  or  the  statutes  as  they  formerly  existed  was  to  give 
a  right  to  husband  and  wife  to  be  examined  as  a  witness  on  be- 
half of  the  other  in  a  criminal  trial  or  examination.  Suppose 
this  were  all  of  the  section,  would  it  be  contended  for  a  moment 
that  either  could  be  called  as  against  the  other?  Of  course  not 
Now,  the  other  words  are  of  a  negative  character.  They  cer- 
tainly create  no  new  right  or  privilege  as  to  the  husband  or  wife 
being  witnesses  that  did  not  exist  before.  The  only  construction 
that  can  be  given  to  these  words  to  warrant  the  position  taken 
by  the  prosecution  would  be,  that  because  the  Legislature  said 
they  could  not  be  compelled  to  testify  against  each  other,  the 
inference  is  they  might  do  so,  if  such  testimony  was  voluntarily 
given.  But  it  would  be  most  dangerous  to  allow  any  such  inter- 
pretation or  construction  of  the  section.  Such  an  innovation 
upon  the  common  law  would  require  a  positive,  aflSrmative  pro- 
vision or  enactment  of  the  Legislature.  She  could  not  be  called 
as  a  witness  in  behalf  of  her  husband  until  the  Legislature  so 
enacted.  She  certainly  can  npt  be  called  to  give  evidence  against 
him  until  the  authority  is  expressly  given.  It  may  be  that  the 
latter  part  of  this  section  amounts  to  nothing.  Certainly,  no 
one  claimed  before  its  enactment  that  husband  or  wife,  by  any 
law  that  ever  existed,  could  be  compelled  to  testify  against  each 
other."      • 

In  the  case  of  Byrd  v.  The  State,  above  cited,  under  a  statute 
precisely  similar  to  the  New  York  statute  above  quoted,  the 
court,  through  Chief  Justice  George,  say:  ''The  whole  force  of 
the  implication  that  the  Legislature  intended  to  allow  one  (hus- 
band or  wife)  to  be  a  voluntary  witness  against  the  other  in 
criminal  cases  arises  from  the  use  of  the  words,  *but  they  shall 
not  be  required  to  testify  against  each  other  as  witnesses  for  the 
prosecution,*  following  immediately  after  the  provision  allowing 
them  to  be  witnesses  for  each  other,  and  as  a  part  of  the  same 
sentence.  We  regard  this  as  rather  an  over  cautious  insertion 
to  prevent  an  apprehended  construction  of  the  preceding  words, 
than  as  engrafting  a  new  and  independent  provision  on  the  sUt- 
ute,  which  would  be  the  case  if  it  allowed  the  examination  of 
one  against  the  other,  in  case  the  party  offered  as  a  witness  did 
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not  object.  But  if  we  are  to  construe  this  language  to  mean 
that  the  Legislature  thought  that  by  the  common  law  husband 
and  wife  might  be  required  to  testify  against  each  other  when 
they  were  allowed  to  testify  in  behalf  of  each  other,  and  to  infer 
that  this  provision  was  inserted  to  prevent  the  operation  of  such 
a  rule  without  the  consent  of  the  party  offered  as  q.  witness,  it 
does  not  follow  that  we  are  to  construe  the  provision  as  making 
this  erroneously  supposed  rule  of  the  common  law  a  part  of  the 
statutes  of  the  State.  An  enactment  of  the  Legislature  based 
on  an  evident  misconception  of  what  the  law  is,  will  not  have 
the  effect,  per  se,  of  changing  the  law,  so  as  to  make  it  accord 
with  the  misconception." 

In  Knowles  v.  The  People,  above  cited,  the  court  say:  *'It  is 
manifest  that  the  rule  which  prevents  a  wife  from  being  com- 
pelled to  testify  against  her  husband  is  based  on  principles  which 
are  deemed  important  to  preserve  the  marriage  relation  as  one 
of  full  confidence  and  affection,  and  that  this  is  regarded  as 
more  important  to  the  public  welfare  than  that  the  exigencies  of 
law  suits  should  authorize  domestic  peace  to  be  disregarded,  for 
the  sake  of  ferreting  out  some  fact  not  within  the  knowledge  of 
strangers." 

In  Dixon  v.  The  People,  above  cited,  this  language  is  used  by 
the  court:  "The  rule  which  excludes  husband  and  wife  from  tes- 
tifying against  each  other  rests  upon  sound  reasons  of  public 
policy,  much  broader  than  that  of  the  mere  interest  of  a  wit- 
ness. The  object  of  the  rule  is  to  avoid  occasion  for  domestic 
dissensions  and  discord;  to  preserve  inviolate  that  mutual  confi- 
dence which  is  essential  to  the  marriage  relation,  the  peace  of 
society  and  social  welfare." 

We  submit  that  the  ruling  of  the  court  upon  this  question  can 
not  be  sustained,  either  upon  principle  or  by  authority.  If  the 
Legislature,  in  the  enactment  of  the  statute,  intended  to  give  it 
any  such  interpretation,  it  has  been  singularly  unfortunate  in 
the  choice  of  language  in  which  to  express  its  meaning.  No 
such  presumption  can  reasonably  be  indulged.  Much  better  to 
give  it  a  construction  in  accordance  with  plain  and  obvious 
meaning  as  shown  by  the  language  used.  This  will  be  in  the 
direction  of  the  unity  and  integrity  of  the  family  and  the  wel- 
fare of  society.  The  ruling  of  the  court  tends  to  break  up  and 
destroy  the  family,  and  opens  wide  the  door  for  perjury  on  the 
part  of  the  unwilling  witness,  to  which  the  court  becomes  little 
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less  than  an  accessory.    "We  are  unwilling  to  believe  the  Legis- 
lature intended  to  make  any  such  result  possible. 

J.  H,  BurtSy  Assistant  Attorney  Qeneral,  for  the  State. 

White,  Presiding  Judge.  This  appeal  is  from  a  conviction 
for  an  assault  with  intent  to  murder.  The  alleged  injured  party 
was  the  wife  of  the  appellant. 

1.  On  the  trial  the  prosecution  called  defendant's  wife  as  a 
witness  upon  the  stand,  who,  after  being  duly  sworn,  stated  that 
she  was  the  wife  of  the  defendant,  was  unwilling  to  testify 
against  her  husband,  and  refused  to  do  so.  Defendant,  by  coun- 
sel, bbjected  to  witness  testifying  for  the  State,  which  objection 
was  overruled,  and  the  witness  was  instructed  that  she  must 
testify,  and  directed  to  proceed  with  her  testimony.  Defendant 
saved  his  exception. 

An  exception  to  the  rule  that  the  husband  and  wife  are  incom- 
petent to  testify  against  each  other  is  in  the  case  of  '*a  criminal 
prosecution  for  an  offense  committed  by  one  against  the  other." 
If  the  ofifense  is  one  committed  by  one  against  the  other,  then  the 
injured  party  is  competent  to  testify  as  a  witness.  If  compe- 
tent to  testify,  then  such  party  can  be  forced  to  testify,  as  any 
other  witness  may  be.  (Dumas  v.  The  State,  14 Texas  Ct.  App.,  465.) 

A  similar  question  upon  a  similar  state  of  facts  arose  in  the 
case  of  Turner  v.  The  State,  60  Mississippi,  351,  and  it  was  held 
that  a  wife  is  a  competent  witness  against  her  husband  in  a  pro- 
secution for  an  assault  and  battery  committed  by  him  on  her  per- 
son, although  she  objects  to  testifying  in  the  case,  and  that  if  it 
was  the  wife's  privilege  to  testify  or  not,  as  she  might  elect,  it 
was  clear  that  appellant  could  not  assign  for  error  the  action  of 
the  court  in  compelling  her  to  give  evidence  over  her  objection; 
or  if  the  action  of  the  court  be  error,  it  is  the  privilege  of  the 
witness,  and  not  the  legal  right  or  immunity  of  defendant,  which 
is  impaired.  (Citing  1  Greenl.  Ev.,  sec.  45;  2  Phil.  Ev.,  941;  Ros- 
coe's  Crim.  Ev.,  146;  and  Reg.  v.  Kingslake,  11  Cobb  C.  C,  499.) 

In  such  a  case,  it  is  said,  that  it  is  for  the  injury  to  the  public 
committed  upon  it  through  the  person  of  the  wife,  that  the  hus- 
band is  punished.  It  is  the  offense  against  the  public  for  which 
he  is  tried;  he  is  the  offender  of  the  public,  and  not  the  wife 
alone,  and  she  is  competent  to  testify  as  a  witness  for  the  public, 
and  not  as  a  witness  for  herself.  It  is  a  competency  not  to  be 
waived  by  her,  or  affected  by  her  desires  or  fears.  The  court 
did  not  err  in  its  ruling  upon  this  question. 
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2.  The  second  bill  of  exceptions  is  untenable.  The  court  suffi- 
ciently defines  '' malice"  in  the  sixth  paragraph  of  its  charge  to 
the  jury.     (See  Willson's  Crim.  Forms,  sec.  708,  p.  332.) 

3.  The  third  bill  of  exceptions  was  to  the  omission  of  the  court 
to  submit  in  its  charge  to  the  jury  the  issues  of  aggravated  as- 
sault, and  simple  assault  and  battery,  and  the  law  applicable 
thereto.  In  answer  to  this  exception  we  say  there  was  no  ques- 
tion of  aggravated  or  simple  assault  and  battery  legitimately 
arising  upon  the  facts  proved. 

4.  The  fourth  bill  of  exception  complains  of  an  omission  of 
the  court  to  submit  to  the  jury  the  law  with  regard  to  intoxica- 
tion of  defendant  at  the  time  of  the  alleged  assault,  and  how 
far  it  should  be  considered  as  affecting  his  mental  condition  and 
ability  to  form  and  entertain  a  criminal  intent.  In  the  seventh 
and  eighth  paragraphs  of  the  general  charge,  the  court  suffi- 
ciently instructed  the  jury  with  regard  to  the  specific  intent  es- 
sential to  the  commission  of  the  crime,  and  there  was  no  addi- 
tional instruction  asked  in  behalf  of  defendant  with  regard  to 
the  effect  of  drunkenness  upon  his  mental  condition.  If  defend- 
ant desired  the  jury  should  be  informed  as  to  the  law  bearing 
upon  this  question,  he  should  have  asked  additional  instructions 
covering  the  supposed  defects  or  omissions  in  the  general  charge. 

5.  The  fifth  bill  of  exceptions  is  contradicted  by  the  seventh 
and  k  ighth  paragraphs  of  the  charge  of  the  court  to  the  jury. 

6.  The  sixth  bill  of  exceptions  is  taken  to  the  failure  of  the 
court  to  charge  the  reasonable  doubt.  The  charge  of  the  court 
was  substantially,  if  not  literally,  in  the  language  of  the  statute. 
(Code  Crim.  Proc,  Art.  727.)  This  is  not  only  all  that  the  court 
is  required  to  do,  but  is  exactly  what  it  should  do  in  charging 
the  reasonable  doubt.  (Massey  v.  The  State,  7  Texas  Ct.  App. , 
663;  Ham  v.  The  State,  4  Texas  Ct.  App.,  4G4;  Walker  v.  The 
State,  13  Texas  Ct.  App.,  618;  Fury  v.  The  State,  8  Texas  Ct. 
App.,  471;  Schultz  v.  The  State,  20  Texas  Ct.  App.,  316.) 

7.  The  seventh  bill  of  exceptions  is  to  the  overruling  of  defend- 
ant's motion  for  a  new  trial.  This  motion  contained  fifteen 
specific  grounds,  most  of  which  have  been  already  discussed  in 
discussing  the  defendant's  bills  of  exceptions  above,  and  none  of 
the  remaining  grounds  call  for  special  notice  at  our  hands. 

No  reversible  error  having  been  found  in  the  record,  the  judg- 
ment is  affirmed. 

Affirmed. 
Opinion  delivered  June  23,  1886. 
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[No.  5015.  J 

James  Murray  and  J.  A.  Anthony  v.  The  State. 

MAiiicious  Mischief— Information— Statute  Construed.— The  offense 
defined  by  Article  688  of  the  Penal  Code  of  this  State,  relates  to  the  de- 
struction of,  or  injuries  done  to,  "  growing  fruit,  corn,  grain,  or  other 
agricultural  product,  or  property,  real  or  personal.*'  The  provisions  of 
the  said  article,  confined  expressly  to  injuries  done  to  products,  or  pro{>- 
erty,  exclusively  aerricultural  in  its  nature,  whether  real  or  personal,  can 
not  be  extended  by  intendment,  or  otherwise,  to  comprehend  property  of 
any  other  description.  Information,  therefore,  which  sought  to  implead 
the  accused,  under  the  provisions  of  the  said  article,  for  wilfully  and  mis- 
chievously injuring  a  locomotive  engine,  was  insufficient  to  charge  an  of- 
fense, and,  the  trial  court,  erring  in  overruling  the  motion  to  quash  the 
information,  should  have  sustained  the  motion  in  arrest  of  judgment 

On  Motion  For  REHBARiNa. 

1.  Practice— Interpretation  of  the  Codes.— It  is  an  established  rale 

of  statutory  construction,  whether  the  statutes  to  be  construed  are  civil 
or  criminal,  that  **  grammatical  errors  shall  not  vitiate  a  law,  and  a  trans- 
position of  words  and  clauses  may  be  resorted  to  when  the  sentence,  or 
clause,  is  without  meaning  as  it  stands,  and  in  no  case  shall  the  punctu- 
ation of  a  law  control  or  affect  the  intention  of  the  Legislature  in  the  en- 
actment." But  see  the  opinion  in  extenso  for  the  suggestion  of  the  ooart 
to  the  effect  that  neither  the  grammar  nor  the  punctuation  of  a  statute  ie 
involved  in  this  case,  and  that  neither  was  considered,  or  adverted  to,  in 
the  original  opinion  on  the  appeal. 

2.  Same.— Article  Oof  the  Penal  Code  of  this  State  provides  as  follows:  "This 

code,  and  every  other  law  upon  the  subject  of  crime  which  may  be  en- 
acted, shall  be  construed  according  to  the  plain  impoct  of  the  language 
in  which  it  is  written,  without  regard  to  the  distinction  usually  made  be- 
tween the  construction  of  penal  laws  and  laws  upon  other  subjects,  and 
no  person  shall  be  punished  for  an  offense  which  is  not  made  penal  by 
the  plain  import  of  the  words  of  a  law." 
8.  Same. — In  construing  a  statute,  it  devolves  upon  the  court  to  give  effect 
to  the  legislative  intention  in  enacting  it.  Such  ibitention  is  ascertained 
primarily  and  chiefly  from  the  language  used  by  the  Legislature  to  ex- 
press its  meaning.  The  presumption  obtains  that,  in  the  enactment  of 
statutes,  especially  those  creating  and  punishing  crimes,  the  legislative 
power  weighed  well  the  words  it  employed,  and  it  becomes  the  duty  of 
the  court  construing  them  to  regard  closely,  and  even  adhere  to  the  lan- 
guage employed  by  the  Legislature  to  express  its  purpose.  If  the  words 
are  not  technical  nor  words  of  art,  the  presumption  is  that  they  were 
used  in  their  ordinary,  popular  or  general  signification.  In  oonstruinga 
statute,  it  is  to  be  taken,  unless  the  contrary  appears,  that  the  words 
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in  which  it  was  expressed  were  used  by  the  Legislature  in  no  unusual  or 
extraordinary  signification,  but  in  their  common  or  every  day  meaning. 
The  legitimate  function  of  the  court  is  to  interpret  the  legislative  will, 
and  not  to  supply  or  supplement  it,  or  extend  it  by  construction  or  in- 
tendment. 

4.  Bamb.— Stated  in  another  form,  the  rule  is  as  follows:  **To  ascertain  this 
(the  legislative)  intent,  it  is  the  duty  of  the  court  to  find,  by  other 
established  rules,  what  was  the  fair,  natural  and  probable  intent  of  the 
Legislature.  For  this  purpose  the  language  employed  in  the  act  is  first 
to  be  resorted  to.  If  the  words  employed  ar«)  free  from  ambiguity  and 
doubt,  and  express  plainly,  clearly  and  distinctly  the  intent,  according  to 
the  most  natural  import  of  the  language,  then  there  is  no  occasion  to 
look  elsewhere.  ^^ 

&  Samb. — Another  rule  upon  the  same  subject  is  stated  as  follows:  '*  If  the 
statute  is  drafted  in  clear  and  unambiguous  language,  and  the  literal 
meaning  of  the  language  leads  to  no  absurd  result,  and  is  not  repugnant 
to  any  other  parts  of  the  statute,  or  to  other  acts  in  pari  materia^  such 
literal  meaning  should  be  accorded  to  the  act  in  its  exposition.*^  See 
the  opinion  in  extenso  for  a  review  of  the  rules  on  the  subject. 

6.  Samb.— Article  683  of  the  Penal  Code  is  as  follows:    "If  any  person  shall 

wilfully  and  mischievously  injure  or  destroy  any  growing  fruit,  corn, 
grain,  or  other  agricultural  product  or  property  real  or  personal,  of  any 
description  whatever,  in  such  manner  as  that  the  injury  does  not  come 
within  the  description  of  any  of  the  offenses  against  property  otherwise 
provided  for  by  this  code,  he  shall  be  punished  by  fine  not  exceoding  one 
thousand  dollars.*'  Held,  by  a  majority  of  the  court,  that  the  language 
of  the  said  Article  is  plain,  clear  and  unambigious,  and  admits  of  no 
other  interpretation  than  that  the  Legislature,  in  enacting  the  said 
Article,  intended  only  to  provide  a  punishment  for  injuries  to  agricultural 
product  or  property,  and  that  its  intention  comprehended  no  property  of 
any  other  character.  Note  also  the  criticism  of  the  court  of  the  proposi- 
tion of  the  State  to  supply  certain  words  by  implication. 

7.  Samb. — Note  the  dissenting  opinion  of  Hurt,  Judge,  to  the  effect  that, 

though  the  rules  of  construction  announced  by  the  majority  of  the  court 
are  correct,  they  are  not  applicable  to  this  case,  because  non-essential  to 
the  interpretation  of  the  said  Article  688,  which  was  not  intended  by  the 
legislative  power  to  embrace  only  agricultural  product  or  property,  but 
to  apply  to  all  property  of  any  description  whatever. 

8.  Same— Cases  Distinguished.— Note  the  opinion  of  the  court  for  the 

distinction  between  this  case  and  the  cases  of  Hitter  v.  The  State,  33 
Texas  608,  and  Rose  v.  The  State,  10  Texas  Court  of  Appeals,  470. 

Appeal  from  the  County  Court  of  McLennan.  Tried  below 
before  the  Hon.  W,  W.  Evans,  County  Judge. 

The  conviction  in  this  case  was  had  upon  an  information  which 
charged  the  appellants  with  wilfully  and  mischievously  injuring 
a  locomotive  engine,  the  property  of  the  Missouri  Pacific  railway 
company y   in  McLennan  county,  Texas^  on  the  eighth  day  of 
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March,  1886.  A  fine  of  one  dollar  each  was  the  penalty  assessed 
against  the  appellants. 

The  suflBiciency  of  the  information  to  charge  an  oflFense  against 
the  laws  of  this  State  was  the  only  issue  upon  which  the  case 
was  appealed,  and  the  transcript  brings  up  no  statement  of 
facts. 

The  grounds  stated  in  the  State's  motion  for  rehearing  are  as 
follows: 

1.  In  the  original  brief  of  the  appellee  the  attention  of  this 
court  was  distinctly  called  to  the  fact  that  the  Supreme  Court, 
in  the  case  of  Ritter  v.  The  State,  33  Texas,  608,  where  the  con- 
viction was  for  destroying  a  house  under  Article  2347,  Paschal 
Digest  (which  was  the  same  as  Article  683  of  the  Revised  Penal 
Code,  except  as  to  penalty),  had  construed  the  statute  and  held 
that  the  provisions  of  the  statute  embraced  a  house;  which  did 
not  restrict  its  provisions  to  injuries  done  to  agricultural  prop- 
erty or  products,  either  real  or  personal,  as  a  house  cannot  be 
held  to  be  agricultural  products  either  real  or  personal. 

2.  The  Revised  Penal  Code  was  adopted  in  view  of  the  con- 
struction of  the  statute  made  by  the  Supreme  Court  in  Ritter  v. 
The  State,  above  cited,  and  carried  with  its  adoption  that  con- 
struction, and  hence  the  decision  of  the  court  in  this  cause,  in 
restricting  the  operation  of  the  statute  to  injuries  done  to  agri- 
cultural property  or  products,  either  real  or  personal,  is  in  con- 
flict with  the  statutes  as  construed,  and  holds  for  naught  the 
evident  intention  of  the  legislative  department  of  the  State, 
which  was  to  prevent  injury  to  every  kind  of  property. 

3.  In  construing  Article  683,  in  this  cause,  this  court  has 
evidently  overlooked  Article  9  of  the  Penal  Code,  which  fur- 
nishes the  rule  by  which  said  article  is  to  be  construed,  and 
which  has  been  departed  from  in  the  decision  of  this  cause. 

Argument  for  The  State  on  Motion  for  Rbhearinq. 

J,  D.  Templeton  Attorney  General,  and  J.  H.  Burts,  Assistant 
Attorney  General,  for  the  motion:  We  think  that  Article  683  of 
the  Penal  Code,  construed  as  required  by  law,  clearly  makes 
the  acts  alleged  in  the  information  a  crime,  and  punishes  it 
mildly  as  such.  The  said  article  as  found  in  the  Penal  Code  is 
as  follows:  "If  any  person  shall  wilfully  and  mischievously  in- 
jure or  destroy  any  growing  fruit,  corn,  gjain,  or  other  agricul- 
tural product  or  property  real  or  personal,  of  any  description 


Term,  1886.]    Murray  and  Anthony  v.  The  State.  623 


Argoment  for  the  State  on  motion  for  rehearing?. 


what  ever,  in  such  manner  as  that  the  injury  does  not  come 
within  the  description  of  any  of  the  offenses  against  property 
otherwise  provided  for  by  this  code,  he  shall  be  punished  by  fine 
not  exceeding  one  thousand  dollars." 

In  the  matter  of  punctuation,  I  have  copied  that  in  the  Code, 
but  to  show  how  little  attention  ought  to  be  given  punctuation  in 
construing  the  article,  I  will  state  that  in  the  Code  the  punctua- 
tion is  different  from  that  in  the  bill  presented  by  the  codifiers  to 
the  Sixteenth  Legislature.  In  it  there  is  a  comma  after  the 
word  "property"  where  it  first  occurs  in  the  article.  And  again 
Article  683  is  Article  716  of  the  Penal  Code,  according  to  the 
numbering  of  its  articles  as  found  in  Oldham  and  White's  Di- 
gest, and  in  the  Texas  Codes.  In  Oldham  and  White,  and  in  the 
Texas  Codes,  a  comma  occurs  after  the  word  ** product,"  which 
I  venture  to  assert  is  the  proper  punctuation.  The  Texas  Codes 
were  published  by  or  under  the  supervision  of  one  who  had  much 
to  do  with  their  authorship. 

This  grammar  of  the  section  favors  the  construction  put  upon 
the  article  by  the  prosecution. 

We  find  the  utter  disregard  that  is  paid,  however,  to  punctua- 
tion, and  the  liberties  taken  by  the  courts  with  it,  strongly  illus-- 
trated  in  Albright  v.  Payne,  21  Central  Law  Journal,  298.  There 
a  statute  provided  that  <'a  person  finding  au  animal  at  large, 
contrary  to  the  provision  of  this  chapter,  may,  and  any  con- 
stable shall,  take  up  and  confine  the  same  forthwith,  giving  no- 
tice thereof  to  the  owner."  But  the  court  so  disregarded  the 
punctuation  as  to  place  the  comma  before  the  word  **  forthwith," 
which,  it  is  obvious,  wrought  a  revolution  in  the  meaning  of  the 
language,  so  far  as  punctuation  could  do  it. 

The  action  of  the  court  there  is  consistent  with  our  own  law. 
Article  3139,  Revised  Statutes,  wherein  it  is  provided  that  "in 
no  case  shall  the  punctuation  of  a  law  control  or  affect  the  in- 
tention of  the  Legislature  in  the  enactment  thereof."  And  this 
section,  though  in  the  civil  statutes,  applies  as  well  to  the  inter- 
pretation of  the  penal  laws  of  the  State.  (Article  9,  Penal  Code.) 
So  much  for  the  matter  of  the  punctuation. 

We  insist  that  the  proper  reading  of  the  article,  supplying  all 
implied  words,  is  as  follows:  ''If  any  person  shall  wilfully  and 
mischievously  injure  or  destroy  any  growing  fruit,  corn,  grain, 
or  other  like  agricultural  products,  or  if  any  person  shall  wil- 
fully and  mischievously  injure  or  destroy  any  real  or  personal 
property  of  any  description  whatever  in  such  manner  as  that 
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the  injury  does  not  come  within  the  description  of  any  of  the 
offenses  against  property  otherwise  provided  for  by  this  code,  he 
shall  be  punished  by  fine  not  exceeding  one  thousand  dollars." 
The  implied  words  being  italicised,  and  to  simplify  the  section 
we  have  transposed — which  is  expressly  authorized  by  Article 
3139,  Revised  Statutes — the  descriptive  words  "real  and  per- 
sonal" following  the  word  "property"  in  the  article  as  printed 
in  the  code. 

To  say  "agricultural  real  property"  and  "agricultural  per- 
sonal property"  is — to  say  the  least  of  it — ^to  use  a  very  awk- 
ward, cumbrous,  and  unusual  form  of  expression. 

The  theory  of  the  prosecution  is  that  the  adjective  "agri- 
cultural" applies  only  to  the  word  "product."  The  words 
"agricultural  product"  is  the  ordinary,  every  day  language  of 
our  people,  but  it  is  submitted  that  "agricultural  real  property" 
and  "agricultural  personal  property"  is  not.  And  it  is  not  only 
a  reasonable  rule,  but  it  is  the  statutory  rule  that  the  laws  are 
to  be  in,  and  are  to  be  construed  according  to  the  ordinary  lan- 
guage of  the  people.  (Article  3136,  Rev.  Stat.)  As  illustrating 
this,  see  Franks  v.  Chapman,  61  Texas,  581. 

It  aids  very  much,  in  reaching  a  clear  understanding  of  the 
law,  to  look  into  its  history  and  origin,  and  to  examine  it  in 
connection  with  other  laws,  and  this  will  be  done  here  before 
indulging  in  further  verbal  criticism  of  the  article.  The  begin- 
ning or  germ  of  the  Penal  Code,  and  of  course  of  this  Article,  is 
the  Act  of  March  20,  1848  (Chapter  152,  Laws  of  1848,  pp.  219, 
232),  it  being  "An  Act  concerning  crimes  and  punishments." 
An  examination  of  the  Act  in  the  session  laws  will  show  that  it 
was  an  attempt  to  provide  for  all  the  different  species  of  offenses, 
and  appropriate  sub-titles  are  found  throughout  the  Act,  supplied 
by  the  Legislature.  One  of  these  sub- titles  is  as  follows:  "Of- 
fenses against  property."  It  goes  without  saying  that  the  offense 
here  falls  within  that  class. 

In  the  Texas  Codes  we  find  Title  20  to  treat  "  of  offenses  against 
property  other  than  slaves."  The  offenses  affecting  slave  prop- 
erty had  been  treated  of  under  Title  19. 

The  significance  of  all  this  is  the  manifest  intention  of  the 
Legislature  to  provide  for  the  punishment  of  all  offenses  affect- 
ing property.  In  the  Act  of  1848,  supra,  and  the  codes  of  1866, 
this  is  perfectly  apparent.  If,  then,  the  act  committed  by  the 
defendant  here  is  not  included,  it  is  an  accidental  omission.  It 
is  worthy  of  some  notice  that  in  the  Texas  Codes  and  in  Oldham 
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and  White's  Digest  this  section  683  (716  of  the  Codes  and  O.  and 
W.)  is  the  last  of  a  number  of  articles  relating  to  offenses  con- 
cerning property,  inspired  by  a  malicious  or  mischievous  intent 
as  distinguished  from  a  motive  of  gain  or  profit.  Many  other 
specific  acts  had  been  enumerated,  railroads  not  being  forgotten. 
(Art.  711,  Texas  Codes;  Art.  678,  Penal  Code.)  And  after  all  this 
comes  the  language  of  the  latter  part  of  section  683,  '4n  such 
manner  as  that  the  injury  does  not  come  within  the  description 
of  any  of  the  offenses  against  property  otherwise  provided  for  by 
this  code."  All  the  words  descriptive  of  or  qualifying  property 
according  to  any  reading  are  dropped  off,  "Agricultural," 
''real,"  ''personal,"  all  are  dismissed,  and  it  is  in  effect  said  that 
the  wilful  and  mischievous  injury  or  destruction  of  "property" 
shall  be  punished  by  a  fine  not  exceeding  one  thousand  dollars, 
unless  the  property  has  been  enumerated  elese  where  and  the 
punishment  for  injury  thereto  provided  for.  Unless  I  am  right 
in  this,  what  meaning  can  the  court  give  to  the  words  "in  such 
manner  as  that  the  injury  does  not  come  within  the  description 
of  any  of  the  offenses  against  property  otherwise  provided  for  by 
this  code?"  In  the  preceding  sections  the  law]  makers  had 
noticed  and  provided  punishments  for  a  great  number  of  offenses 
against  the  different  kinds  of  property,  and  these  general  words 
were  inserted  out  of  caution  to  reach  such  as  might  not  have 
been  mentioned.  And  the  act  here  is  one  which  has  not  been 
mentioned,  and  the  "  injury  does  not  come  within  the  description 
of  any  of  the  offenses  against  property  otherwise  proi^ided  for  by 
the  code." 

What  limiting  or  qualifying  word  will  you  apply  to  "  prop- 
erty" where  it  last  occurs?  No  reading  of  the  article  can  make 
"  agricultural "  apply  to  it. 

The  word  "  property  "  includes  both  real  and  personal  property, 
and  one  or  the  other  includes  agricultural  property.  (Rev. 
Stat.,  Art.  3160.) 

Counsel  for  the  appellant,  in  their  interpretation  of  the  article, 
apply  the  rule  that  when  enumerated  or  specific  things  are  fol- 
lowed by  more  general  language,  that  that  general  language  is 
limited  to  things  of  the  same  class  to  which  the  enumerated 
things  belong.  I  believe  it  would  be  a  true  statement  that  this 
rule  noscitur  a  sociis  is  applied  more  often  to  criminal  and  penal 
laws,  and  that  it  more  properly  belongs  to  a  time  when  such  laws 
were  strictly  construed,  which  time  is  obsolete  in  Texas.  The 
same  rule  now  applies  to  the  construction  of  civil,  penal,  and 
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criminal  laws.  (Penal  Code,  Art.  9,  sec.  3,  final  title.)  But  I  am 
not  going  to  fall  out  with  it  as  a  rule.  It  is  believed  that  full 
force  and  a  correct  application  is  given  to  it  when  we  imply  and 
supply  the  word  like  before  the  word  agricultural.  Here  is  an 
enumeration  of  agricultural  products,  to- wit,  **  fruit,"  *' corn," 
*'  grain,"  and  under  the  rule  the  defendant  might  perhaps,  plau- 
sibly at  least,  insist  that  when  indicted  for  destruction  of  agri- 
cultural products,  they  should  be  like  and  of  the  same  general 
class  as  those  enumerated.  Limited  as  above  the  rule  has  its 
proper  force;  to  go  further  with  it  is  to  violently  wrench  the 
common  understanding  of  the  language. 

I  have  endeavored  to  demonstrate  that  certain  sections  and 
chapters  of  the  criminal  laws  intended  to  punish  all  crimes 
against  property.  And  in  commenting  on  the  rule  invoked  by 
appellants,  Bishop  on  Statutory  Crimes,  section  246,  says  its  ob- 
ject is  to  ascertain  and  carry  out  the  intention  of  the  Legislature. 
And  it  is  intimated  in  the  same  section  that  it  is  more  an  English 
than  an  American  rule  of  construction  as  applied  to  criminal 
law,  and  it  is  said  that  general  words,  notwithstanding  the  rule, 
will  be  granted  their  full  meaning  to  effectuate  the  legislative 
intent. 

Two  or  three  well  considered  cases  may  illustrate  the  limits 
and  the  application  of  this  rule.  In  Woodworth  v.  Ohio,  26  Ohio 
State,  196,  the  statute  provided  ^'that  if  any  person  shall  abuse 
any  judge  or  justice  of  the  peace,  resist  or  abuse  any  sheriff, 
constable, , or  other  oflBcer,  in  the  execution  of  his  oflSce,  the  per- 
son so  offending,"  etc.  Under  this  statute  the  defendant  was  in- 
dicted for  resisting  a  supervisor  of  a  township  road  district.  He 
insisted  on  the  application  of  this  rule  to  the  construction  of  the 
statute.  The  court  denied  its  application  and  commented  on  it, 
saying:  ''It  (the  rule)  can  be  used  only  as  an  aid  in  ascertain- 
ing the  legislative  intent  and  not  for  the  purpose  of  confining 
the  operation  of  a  statute  within  limits  narrower  than  those  in- 
tended by  the  law  maker.  It  offers  a  mere  suggestion  to  the 
judicial  mind  that,  where  it  clearly  appears  that  the  law  maker 
was  thinking  of  a  particular  class  of  persons  or  objects,  his 
words  of  more  general  description  may  not  have  been  intended 
to  embrace  those  not  within  the  class.  The  suggestion  is  one  of 
common  sense.  Other  rules  of  construction,  however,  are 
equally  potent,  especially  the  primiary  rule  which  suggests  that 
the  intention  of  the  Legislature  is  to  be  found  in  the  ordinary 
meaning  of  the  words  of  the  statute.    Another  well  established 
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principle  is,  that  even  the  rule  requiring  the  strict  construction 
of  a  penal  statute,  as  against  the  prisoner,  is  not  violated  by  giv- 
ing every  word  of  the  statute  its  full  meaning,  unless  restrained 
by  the  context."  Let  it  be  noticed  here  that  the  rule  requiring  a 
strict  construction  of  penal  laws  was  in  force  in  Ohio  at  the  date 
of  this  decision. 

A  stronger  case,  illustrating  the  true  limits  of  the  rule,  is  Fos- 
ter V.  Blount,  18  Alabama,  687.  And  here,  too,  it  was  said  that 
penal  laws  were  to  be  strictly  construed.  In  Commonwealth  v. 
Wyman,  8  Metcalf,  247,  it  was  provided  by  the  laws  that  "if 
any  cashier,  or  other  oflScer"etc.,  "  shall  embezzle,"  etc. 

The  president  and  a  director  were  indicted  for  embezzlement, 
under  the  statute,  and  they  insisted  on  this  same  rule  of  enumer- 
ation in  their  defense,  but  the  court  overruled  it.  It  was  said  (p. 
25*4(5)  '*the  word  oflScer  here  used  is  ex  vi  termini  sufficient  to, 
and  does,  by  necessary  implication,  include  the  president  and 
directors."  And  so  we  insist  here,  that  the  general  word  "  prop- 
erty "  occurring  in  Article  (»83,  without  any  qualifying  words, 
does  ex  vi  termini  include  a  railroad  locomotive.  And  so  we  say 
of  the  words  **real  or  personal  property."  See  also  State  v. 
Williams,  2  Strob.,  474,  for  a  pretty  extended  discussion  of  this 
rule.     I  refer  also  to  The  State  v.  Cooper,  5  Day  (Conn.),  254. 

That  the  Legislature  has  seen  proper  to  enact  Article  683a, 
(p.  17,  chap.  24,  laws  1881)  in  regard  to  the  time  honored  pastime 
of  ** baggage  smashing"  does  not  weaken  the  case  for  the  prose- 
cution under  Article  683  of  the  Code.  The  mere  reckless,  or  care- 
less breaking,  injuring,  or  destroying  of  the  baggage,  without 
more,  could  not  be  punished  under  Article  683.  And  Article 
683a,  Act  1881,  supra,  was  intended  to  punish  the  act,  whether 
including  the  element  of  mischief  or  malice,  or  not,  and  what  is 
said  here  might  apply  in  a  general  way  to  Articles  684-5-6-7, 
690,  and  691,  all  of  which  have  been  enacted  since  the  adoption 
of  the  original  code,  in  1856.  These  articles  dispense  with  the 
presence  of  malice  or  mischief  as  constituents  of  the  offense. 

The  State  v.  Marshall,  13  Texas,  55,  relied  on  by  appellants, 
was  decided  on  the  ground  that  dogs  were  not  property,  and  has 
no  application  to  this  case. 

But  as  has  been  said  by  the  Assistant  Attorney  General,  in  his 
motion,  this  article  was  construed  in  Ritter  v.  The  State,  33 
Texas,  and  it  is  but  reasonable  to  suppose  that  it  was  adopted  in 
to  our  present  code  carrying  with  it  that  construction.  It  is  to  be 
noted  that  in  the  Ritter  case  the  charge  against  the  defendant 
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was  that  he  "did  wilfully  and  mischievously  injure  the  real 
property,  to- wit:  the  lands  and  premises  constituting  and  com- 
posing the  homestead  of  one  Taylor  Ball."  There  is  no  allega- 
tion, averment,  or  evidence  that  the  property  injured  was  an 
agricultural  product  or  agricultural  real  property.  This  aver- 
ment cannot  be  supplied  by  intendment — if  it  was  necessary. 
Under  the  ruling  of  the  court  in  this  case,  the  indictment  in  that 
case  would  have  been  fatally  defective.  It  must  be  evident  that 
it  was  not  understood  by  the  court  when  it  construed  Article  683 
in  the  Ritter  case  that  it  was  limited  to  injuries  done  to  agricul- 
tural property. 

Battle  dh  Battle,  for  the  appellant,  contra  the  motion. 

White,  Presiding  Judge.  Omitting  formal  averments  the 
information  in  this  case  charges  that  the  defendants,  James 
Murray  and  J.  A.  Anthony,  **in  the  county  of  McLennan,  in 
the  State  of  Texas,  on  the  eighth  day  of  March,  A.  D.  1886,  did 
then  and  there  unlawfully,  wilfully  and  mischievously  injure 
and  destroy  the  personal  property  of  the  Missouri  Pacific  Rail- 
way Company,  a  corporation  duly  incorporated,  by  then  and 
there  wilfully  and  maliciously  putting  out  the  fire  in  an  engine, 
and  by  then  and  there  letting  out  and  wasting  and  destroying  the 
water  in  said  engine,  the  same  being  the  property  of  the  said 
Missouri  Pacific  Railway  Company;  and  by  then  and  there  dis- 
placing the  connections  and  the  machinery  of  said  engine;  and 
by  then  and  there  disabling  and  injuring  said  engine  in  such  a 
manner  as  to  unfit  it  for  use  by' said  company  and  its  agents;  the 
Esame  being  then  and  there  done  by  them,  the  said  James  Murray 
and  J.  A.  Anthony,  ip  such  a  manner  as  that  the  injury  does  not 
come  within  the  description  of  any  of  the  offenses  against 
property  otherwise  provided  for  by  the  Penal  Code  of  Texas; 
against  the  peace  and  dignity  of  the  State." 

The  information  in  this  case  is  based  upon  Article  683  of  the 
Penal  Code,  which  is  in  the  words  following:  **If  any  person 
shall  wilfully  and  mischievously  injure  or  destroy  any  growing 
fruit,  corn,  grain,  or  other  agricultural  product  or  property  real 
or  personal,*'  etc.  The  clause  of  the  forgoing  part  of  Article 
683,  is  the  portion  upon  which  the  information  is  based,  and  is 
italicised  by  the  court  to  direct  special  attention  to  its  phrase- 
ology. 

The  record   presents   a   single  question   for   determinatioD: 
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Does  the  information  charge  the  offense  contemplated  in  and 
described  by  the  statute?  This  question  was  twice  presented  hj 
the  appellant's  counsel,  was  passed  upon,  and  was  overruled  by 
the  court  below;  first,  in  a  motion  to  quash,  and,  second,  in  a 
motion  in  arrest  of  judgment,  both  motions  b'eing  grounded  upon 
the  proposition  that  the  information  charged  no  offense  cogniz- 
able under  the  Penal  Code  of  the  State. 

This  is  a  case  of  first  impression  in  the  judicial  history  of  the 
State,  and  one  in  which  every  fair  intendment  should  be  made 
in  the  protection  of  property  rights,  and  in  maintaining  the 
supremacy  of  law  and  order.  It  is  probable  that  the  Legislature, 
in  the  framing  and  adoption  of  the  Penal  Code,  did  not  foresee 
the  necessity  for  providing  against  a  crime  against  property 
rights  then  deemed  impossible  of  perpetration  here,  though  of 
occasional  occurrence  elsewhere.  But,  however  great  the  wrong 
and  injury,  this  court  cannot  establish  a  precedent  for  punishing 
crime  not  cognizable  under  th(3  statute. 

It  is  the  opinion  of  the  court  that  the  section  of  the  statute  un- 
der which  the  information  is  drawn  (Art,  683  of  the  Penal 
Code),  does  not  cover  the  acts  charged  in  the  information,  and 
that  this  article  is  restricted  in  its  operation  to  injuries  done  to 
agricultural  property  or  products,  either  real  or  personal. 

For  the  errors  complained  of  in  the  court  below,  in  overruling 
the  appellant's  motion  to  quash,  and  in  arrest  of  judgment,  the 
judgment  is  reversed,  and,  because  the  information  charged  no 
offense,  the  prosecution  is  dismissed. 

Reversed  and  dismissed. 

Opinion  delivered  June  5,  1886. 

[The  foregoing  opinion  was  delivered  by  the  court  on  the  fifth 
day  of  June,  1886.  On  the  seventh  day  of  the  same  month  the 
Assistant  Attorney  General,  on  behalf  of  the  State,  tiled  a  motion 
for  rehearing,  the  substance  of  which,  together  with  the  argu- 
ments pro  and  con,  is  set  forth  in  the  statement  of  the  case. 
The  opinion  of  Presiding  Judge  White,  for  the  majority  of  the 
court,  overruling  the  motion  and  the  dissenting  opinion  of  Judge 
Hurt,  follow  in  the  order  named. — Reporters.] 

Opinion  op  the  Court  on  Motion  for  Rehearing. 

White,  Presiding  Judge.  Appellants  in  this  case  were, 
on  information,  prosecuted,  convicted,  and  fined  one  dollar,  for 
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an  offense  popularly  known  and  desijynated  as  **  killing  a  rail- 
road engine,  or  locomotive."  At  a  former  day  of  this  term, 
their  appeal  coming  on  to  be  heard,  we  held  that  the  informa- 
tion preferred  against  them  charged  no  offense  known  to  the 
laws  of  this  State,  and  that,  consequently,  the  judgment  should 
not  only  be  reversed,  but  that  further  prosecution  under  said  in- 
formation should  be  dismissed,  because  the  same  charged  no  of- 
fense against  the  law. 

A  motion  has  been  made  by  the  Assistant  Attorney  General, 
in  which  he  is  joined  in  person  by  the  Attorney  General,  for  a 
rehearing  of  the  case;  and  the  latter  oflBcer  presents  us  with 
quite  an  elaborate  printed  argument,  in  which  he  endeavors  to 
show  that  our  decision  of  the  matter  was  a  misapprehension  of 
the  law,  and  a  mistaken  construction  of  the  statute  upon  which 
the  prosecution  was  predicated. 

The  statute,  Article  683  of  the  Penal  Code,  is  in  the  following 
words,  viz  :  **If  any  person  shall  wilfully  and  mischievously  in- 
jure or  destroy  any  growing  fruit,  corn,  grain,  or  other  agricul- 
tural product  or  property,  real  or  personal,  of  any  description 
whatever,  in  such  manner  as  that  the  injury  does  not  come 
within  the  description  of  any  of  the  offenses  against  property, 
otherwise  provided  for  by  this  code,  he  shall  be  punished  by  fine 
not  exceeding  one  thousand  dollars." 

It  is  contended  that,  under  a  fair  and  necessary  construction  of 
the  language  of  this  article,  the  acts  charged  against  the  appel- 
lants in  the  information  herein  come  plainly  and  legitimately 
within  the  purview  of  its  language.  The  first  question  discussed 
is  as  to  the  proper  punctuation  of  the  language  used,  and  it  is 
contended  that  the  grammar  of  the  section  favors  the  construc- 
tion put  upon  the  article  by  the  prosecution. 

We  deem  the  question  of  punctuation  wholly  immaterial,  and 
we  wish  it  distinctly  understood  that  the  matter  of  punctuation 
never  entered,  in  the  most  remote  degree,  into  the  discussion  and 
decision  of  the  case,  as  shown  by  our  previous  opinion.  On  the 
contrary,  we  recognize  to  its  fullest  extent  the  rule,  which,  though 
embraced  in  the  civil  statutes,  is,  in  our  opinion,  equally  as  ap- 
plicable, and  of  binding  force  in  criminal  prosecutions,  to  the 
effect  that  **  grammatical  errors  shall  not  vitiate  a  law,  and  a 
transposition  of  words  and  clauses  may  be  resorted  to  when  the 
sentence  or  clause  is  without  meaning  as  it  stands,  and  in  no 
case  shall  the  punctuation  of  a  law  control  or  affect  the  intention 
of  the  Legislature  in  the  enactment."    (Art.  3139,  Rev.  Stat.) 
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In  Shridley  v.  The  State,  23  Ohio  State,  130,  it  was  held  that 
puDctuafcion  may  always  be  disregarded  or  made  to  conform  to 
the  clear  meaning  and  intention  of  the  statute.  So,  in  Randolph 
V.  Bayne,  44  California,  366,  it  was  held  that  courts  will  not  permit 
an  erroneous  punctuation  of  the  statute,  in  printing  it,  to  have  the 
effect  of  giving  it  an  absurd  construction.  Independent  of  our 
statutes,  these  rules  are  now  of  almost  universal  application  in 
matters  of  statutory  construction. 

Discarding,  then,  from  consideration  all  rules  regarding  punc- 
tuation or  grammar,  we  come  down  to  the  plain  question  as 
to  the  proper  construction  which  should  be  placed  upon  the 
language  used  in  said  article;  and,  in  order  the  better  to  be  en- 
abled to  do  this,  it  becomes  necessary  to  resort  to  those  plain 
and  well  established  rules  which  have  been  adopted  and  settled 
by  long  usage  as  the  best  guides  by  which  the  courts  should  be 
governed  in  their  judicial  action  on  such  questions. 

The  leading  and  controlling  rule  in  the  construction  of  stat- 
utes, in  fact  the  primary  and  fundamental  one,  is  to  interpret 
them  according  to  their  true  meaning  and  intent.  To  ascertain 
this  intent  it  is  the  duty  of  the  court  to  find,  by  other  established 
rules,  what  was  the  fair,  natural,  and  probable  intent  of  the 
Legislature.  For  this  purpose  the  language  employed  in  the  act 
is  first  to  be  resorted  to.  If  the  words  employed  are  free  from 
ambiguity  and  doubt,  and  express  plainly,  clearly,  and  dis- 
tinctly, the  intent,  according  to  the  most  natural  import  of  the 
language,  there  is  no  occasion  to  look  elsewhere.  (People  v. 
Schoonmaker,  63  Barbour,  N.  Y.,  47;  citing  McCluskey  v.  Crom- 
well, 11  N.  Y.,  601.) 

Another  good  rule  of  construction  is  that,  "when  a  particular 
class  is  spoken  of,  and  general  words  follow,  tho  class  first  men- 
tioned is  to  be  taken  as  the  most  comprehensive,  and  the  general 
words  treated  as  referring  to  matters  ejusdem  generis  with  such 
class."  (Matter  of  Hermance  et  al.,  71  N.  Y.,  487;  citing  Archb. 
of  Canterbury's  case,  2  Coke,  46a;  Lyndon  v.  Stanbridge,  2  K.  & 
N.,  61;  Reg.  v.  Edmundson,  2  E.  &  E.,  83;  Gibbs  v.  Lamen,  30 
L.  J.,  ch.,  170;  Broom's  Legal  Max.,  625.) 

Mr.  Bishop  says:  "As  stated  by  Hawkins,  the  doctrine  is: 
*  No  parallel  case  which  comes  within  the  same  mischief  shall 
be  construed  to  be  within  the  purview  of  it  (the  statute)  unless 
it  can  be  brought  within  the  meaning  of  the  words.'  In  slightly 
different  language,  though  a  case  of  this  sort  is  fully  within  the 
mischief  to  be  remedied,  and  even  of  the  same  class,  and  within 
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the  same  reason  as  other  cases  enurcierated  in  the  statute,  con- 
struction will  not  be  permitted  to  bring  it  within  the  statute  un- 
less it  is  also  within  the  statutory  words."  (Bish.  on  Stat. 
Crimes,  2  ed.,  sec.  220.) 

We  are  aware  that  the  rule  of  the  common  law  which  requires 
that  penal  statutes  should  be  strictly  construed,  is  abrogated  in 
this  State,  and  that  there  is  now  no  distinction  recognized  with 
us  in  construing  statutes,  between  those  that  are  criminal  or  pe- 
nal and  those  that  are  civil;  but  all  are  required  to  be  construed 
alike  liberally,  with  a  view  to  carry  out  the  intention  of  the 
Legislature.  A  general  rule  of  construction  is  expressly  pro- 
vided in  Article  9  of  the  Penal  Code,  which  reads:  "This  code, 
and  every  other  law  upon  the  subject  of  crime  which  may  be  en- 
acted, shall  be  construed  according  to  the  plain  import  of 
the  language  in  which  it  is  written,  without  regard  to  the  dis- 
tinction usually  made  between  the  construction  of  penal  laws 
and  laws  upon  other  subjects,  and  no  person  shall  be  punished 
for  an  offense  which  is  not  made  penal  by  the  plain  import  of 
the  words  of  a  law."  (Act  of  February  12,  1858,  p.  56;  Penal 
Code,  Art.  9.) 

That  distinguished  jurist  and  law  writer,  Mr.  Dillon,  in  the 
case  of  The  United  States  v.  Clayton,  discussing  this  subject, 
uses  the  following  apt,  pertinent,  and  forcible  language.  He 
says:  "  This  is,  as  above  observed,  a  question  of  legislative 
intention.  Now,  in  what  manner  do  the  courts  ascertain  the 
legislative  will?  We  answer  that  it  is  ascertained  primarily  and 
chiefly  by  the  language  the  Legislature  has  used  to  express  its 
meaning.  We  must  suppose  in  the  enactment  of  statutes,  par- 
ticularly statutes  so  important  as  the  one  under  consideration, 
that  Congress  weighed  well  the  words  it  employed.  In  the  oflBce 
of  interpretation,  courts,  particularly  in  statutes  that  create 
crimes,  must  closely  regard,  and  even  cling  to  the  language 
which  the  Legislature  has  selected  to  express  its  purpose.  And 
when  the  words  are  not  technical,  or  words  of  art,  the  presump- 
tion is  a  reasonable  and  strong  one  that  they  were  used  by  the 
Legislature  in  their  ordinary,  popular,  or  general  signification. 
Statutes  enjoin  obedience  to  their  requirements,  and,  unless  the 
contrary  appears,  it  is  to  be  taken  that  the  Legistature  did  not 
use  the  words  in  which  its  commands  are  expressed  in  any 
unusual  sense.  For  these  reasons,  whose  cogency  is  obvious, 
the  law  is  settled  that,  in  construing  statutes,  the  language  used 
is  never  to  be  lost  sight  of,  and  the  presumption  is  that  the  Ian- 
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guage  is  used  in  no  extraordinary  sense,  but  in  its  common, 
every  day  meaning.  When  courts,  in  construing  statues,  depart 
from  the  language  employed  by  the  legislator,  they  incur  the 
risk  of  mistaking  the  legislative  will,  or  declaring  it  to  exist 
where,  in  truth,  it  has  never  had  an  expression.  The  legitimate 
function  of  courts  is  to  interpret  the  legislative  will,  not  to 
supplement  it,  or  to  supply  it.  The  judiciary  must  limit  them- 
selves to  expounding  the  law;  they  can  not  make  it.  It  belongs 
only  to  the  legislative  department  to  create  crimes  and  ordain 
punishments.  Accordingly  courts,  in  the  construction  of  stat- 
utable offenses,  have  always  regarded  it  as  their  plain  duty  cau- 
tiously to  keep  clearly  within  the  expressed  will  of  the  Legisla- 
ture, lest  otherwise  they  shall  hold  an  act  or  an  omission  to  be 
a  crime,  and  punish  it,  when  in  fact  the  Legislature  had  never 
so  intended  it.  'If  this  rule  is  violated,'  says  Chief  Justice 
Best,  *  the  fate  of  the  accused  person  is  decided  by  the  arbitrary 
discretion  of  the  judges,  and  not  by  the  express  authority  of  the 
laws.*  The  principle  that  the  legislative  intent  is  to  be  found  if 
possible  in  the  enactment  itself,  and  that  the  statutes  are  not  to 
be  extended  by  construction  to  cases  not  fairly  and  clearly  em- 
braced in  their  terms,  is  one  of  great  importance  to  the  citizen. 
The  courts  have  no  power  to  create  offenses,  but  if,  by  a  latitu- 
dinarian  construction,  they  construe  cases  not  provided  for  to 
be  within  the  legislative  enactments,  it  is  manifest  that  the 
safety  and  liberty  of  the  citizen  are  put  in  peril,  and  that  the 
legislative  domain  has  been  invaded.  Of  course,  an  enactment 
is  not  to  be  frittered  away  by  forced  constructions,  by  metaphys- 
ical niceties,  or  mere  verbal  and  sharp  criticism;  never  the  less 
the  doctrine  is  fundamental  in  English  and  American  law,  that 
there  can  be  no  constructive  offenses;  that  before  a  man  can  be 
punished,  his  case  must  be  plainly  and  unmistakably  within  the 
statute,  and  if  there  be  any  fair  doubt  whether  the  statute  em- 
braces ity  that  doubt  is  to  be  resolved  in  favor  of  the  accused. 
These  principles  of  law  admit  of  no  dispute,  and  have  been  often 
declared  by  the  highest  courts,  and  by  no  tribunal  more  clearly 
than  the  Supreme  Court  of  the  United  States."  (Citing  The 
United  States  v.  Morris,  14  Pet.,  464;  The  United  States  v.  Wilt- 
berger,  5  Wheat.,  76;  The  United  States  v.  Sheldon,  2  Id.,  119. 
And  see  also  Ferrett  v.  Atwill,  1  Blatch.,  156;  Sedgw.  Const,  and 
Stat.  Laws,  324,  326,  334;  1  Bish.  Cr.  Law,  sections  134,  145;  The 
United  States  v.  Clayton,  2  Dill.,  344;  8.  C.  Meyer's  Fed.  Dec, 
Vol.  12,  sections  345,  346.) 
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Applying  these  principles  and  rules  to  the  proper  construction 
of  Article  683  of  the  Penal  Code,  we  are  of  opinion  that  the 
language  as  therein  used  is  plain,  simple,  and  unambiguous, 
and  shows,  in  itself,  what  was  the  evident  intent  and  object  of 
the  Legislature  in  the  passage  of  the  provision,  and  that  it  ad- 
mits oif  but  one  interpretation,  which  is  that  the  Legislature 
intended  to  protect  from  injury,  where  not  otherwise  provided 
for  by  the  code,  "any  growing  fruit,  corn,  grain,  or  other  agri- 
cultural product  or  property,  real  or  personal,  of  any  dscription 
whatever."  The  subject  matter  of  legislation  was  to  provide 
the  punishment  for  destroying  agricultural  products  or  property, 
real  or  personal.  This  and  nothing  more.  To  make  it  embrace 
other  than  agricultural  products  or  property,  real  or  personal, 
is  to  go  outside  of  the  plain  and  legitimate  terms  of  the  lan- 
guage used.  No  fair  construction  of  its  words  will  make  it 
embrace  any  other  kind  of  property,  either  in  the  spirit  or  letter 
of  the  statute.  "  Where  a  statute  is  drafted  in  clear  and  unam- 
biguous language,  and  tne  literal  meaning  of  the  language  leads 
to  no  absurd  result,  and  is  not  repugnant  to  other  parts  of  the 
statute,  or  to  the  other  acts  in  pari  materia,  such  literal  meaning 
should  be  accorded  to  the  act  in  its  exposition."  (Water  Com- 
missioners V.  Brewster,  13  N.  J.,  125.) 

Our  learned  Attorney  General,  in  his  printed  argument,  says: 
**  We  insist  that  the  proper  reading  of  the  article,  supplying  all 
implied  words,  is  as  follows:  'If  any  person  shall  wilfully  and 
mischievously  injure  or  destroy  any  growing  fruit,  corn,  grain,  or 
other  like  agricultural  products,  or  if  any  person  shall  wilfully 
and  mischievously  injure  or  destroy  any  real  or  personal  prop- 
erty, of  any  description  whatever,  in  such  manner  as  that  the 
injury  does  not  come  within  the  description  of  any  of  the  oflEenses 
against  property  otherwise  provided  for  by  this  code,  he  shall 
be  punished  by  fine  not  exceeding  one  thousand  dollars.'  The 
implied  words  being  italicised,  and  to  simplify  the  section,  we 
have  transposed — which  is  expressly  authorized  by  Article  3139 
of  the  Revised  Statutes — the  descriptive  words  *real  and  per- 
sonal,' following  the  word  *  property '  in  the  article  as  printed  in 
the  code." 

This  argument  is"  clearly  a  petitio  principii — a  very  begging 

j  of  the  question  at  issue.     Of  course  if  the  Attorney  General,  or 

i  this  court,  or  any  other  court,  is  allowed  to  go  outside  of  the 

language  of  the  statute  and  supply  words  to  meet  an  arbitrary 

construction,  which  the  words  used  by  the  Legislature  do  not 
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warrant,  then  there  are  but  few,  if  any  statutes,  which  could  not 
be  strarned  to  cover  any  imaginable  offense,  and  the  citizen 
could  be  punished  for  pretended,  or  supposed  oflfenses,  which  are 
not  made  penal  by  the  plain  import  of  the  words  of  any  law 
found  in  the  written  code.  Such  mode  of  construction  is  ex- 
pressly inhibited  by  the  code.     (Penal  Code,  Art.  9.) 

We  do  not  hesitate  to  concede  that  the  proposed  statute  of  the 
Attorney  General  would  be  amply  suflScient  to  cover  the  acts 
charged  as  offenses  in  this  prosecution.  But  his  supposed  un- 
written law  is,  unfortunately  for  his  argument,  not  an  act  of 
the  Legislature,  and  consequently  is  not  binding  upon  either  the 
citizens  or  the  courts  of  the  State. 

"  Whilst  a  statute  is  not  to  be  followed  according  to  its  literal 
terms,  if  it  can  be  discovered  that  such  was  not  the  intention, 
yet  the  meaning  must  be  ascertained  by  a  reasonable  construc- 
tion to  be  given  to  the  provisions  of  the  act,  and  not  one  founded 
on  mere  arbitrary  conjecture.  No  man  incurs  a  penalty  unless 
the  Act  which  subjected  him  to  it  is  clearly  both  within  the 
spirit  and  letter  of  the  statute.  Things  which  do  not  come 
within  the  words  are  not  to  be  brought  within  them  by  construc- 
tion; the  law  does  not  allow  of  constructive  offenses,  or  of  arbi- 
trary punishments.  Statutes  should  be  interpreted  according  to 
the  most  natural  and  obvious  intent  of  their  language,  without 
resort  to  subtle  or  forced  construction,  for  the  purpose  of  either 
limiting  or  extending  their  operation.  It  is  only  in  case  where 
the  meaning  of  a  statute  is  doubtful  that  the  Courts  are  author- 
ized to  indulge  in  conjecture  as  to  the  intention  of  the  Legisla- 
ture, or  to  look  to  consequences  in  the  construction  of  the  law. 
Where  the  meaning  is  plain  the  act  must  be  carried  into  effect 
according  to  its  language,  or  the  courts  would  be  assuming  legis- 
lative authority."    (Cearfoss  v.  The  State,  43  Md.,  404.) 

In  Frye  et  al.  v.  Chicago,  Burlington  and  Quincy  Railroad 
Company,  73  Illinois,  402,  403,  it  is  said:  **  Where  the  object  of 
the  Legislature  is  plain,  and  the  words  of  the  statute  unequivo- 
cal, courts  ought  to  adopt  such  a  construction  as  will  best  effec- 
tuate the  intention  of  the  Legislature,  but  they  must  not,  even  in 
order  to  give  effect  to  what  they  may  suppose  to  be  the  intention 
of  the  Legislature,  put  upon  the  provisions  of  a  statute  a  con- 
struction not  supported  by  the  words,  even  though  the  conse- 
quences should  be  to  defeat  the  object.  The  fittest  course  in  all 
cases  where  the  inteution  of  the  Legislature  is  brought  in  ques- 
tion  is  to  adhere  to  the  words  of  the  statute,  construing  them 
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according  to  their  nature  and  import,  in  the  order  in  which  they 
stand  in  the  act,  rather  than  to  enter  upon  an  inquiry  as  to  the 
supposed  intention."  (Dwarris  on  Stats.,  702;  Smith's  Com., 
830,  sees.  714,  715.) 

There  was  a  time  in  the  history  of  this  State  when  we  had  a 
provision  of  law  in  force  which  would  directly  have  covered 
the  acts  claimed  and  charged  in  this  information  as  a  penal  of- 
fense, and  it  is  found  in  Article  560,  Hartley's  Digest,  in  these 
words:  ''That  if  any  person  shall  wilfully  and  maliciously  kill, 
maim,  beat,  or  wound,  any  horse,  cattle,  goat,  sheep,  or  swine, 
or  shall  wilfully  injure  or  destroy  any  other  property  of  another, 
he  shall  be  punished  by  fine,  not  exceeding  one  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  exceeding  ninety  days, 
or  by  both  of  said  punishments."  But  this  statute  was  never 
Carried  forward  in  to  or  retained  as  part  of  our  law  in  the  Penal 
Code,  adopted  in  1856,.  and  since  the  adoption  of  said  latter  code 
we  have  had  no  similar  statute  in  this  State.  Our  law  declares 
that  "no  person  shall  be  punished  for  any  act  or  omission  unless 
the  same  is  made  a  penal  offense  and  a  penalty  is  affixed  thereto 
by  the  written  law  of  this  State."    (Penal  Code,  Art.  3.) 

At  common  law,  such  acts  as  here  complained  of  were  pun- 
ished by  damages  recovered  in  a  civil  action,  and,  as  offenses, 
were  unknown  to  the  penal  law.  Our  own  Legislature,  by  act 
approved  March  5,  1881,  amended  the  Penal  Code  by  adding 
thereto,  immediately  following  the  article  which  we  have  been 
discussing,  another  article  numbered  683a,  making  it  an  offense 
punishable  by  fine  for  any  one  of  the  parties  named  maliciously, 
carelessly  or  recklessly  to  destroy  baggage.  (Gen.  Laws  Seven- 
teenth Leg.,  p.  17.)  Evidently,  if  the  construction  of  the  Attor- 
ney General  upon  Article  683  be  correct,  then  the  Legislature,  in 
the  passage  of  said  act,  was  engaged  in  a  work  of  supererroga- 
tion,  since  baggage  smashing  could  have  been  punished  under 
Article  683,  equally  as  well  as  killing  locomotive  engines.  But 
the  Legislature  did  not  seem  to  think  that  Article  683  covered 
that  offense,  and  we  agree  in  opinion  with  the  Legislature. 

Our  attention  has  been  called  by  the  Attorney  General  to  the 
case  of  Ritter  v.  The  State,  33  Texas,  608,  where  the  appellant 
was  charged,  under  Article  683,  with  malicious  mischief,  by  tear- 
ing down  and  removing  a  house.  The  indictment  in  that  case 
was  for  malicious  mischief  to  real  estate  by  the  removal  of  a 
house  therefrom,  and,  we  think,  came  precisely  within  the  terms 
of  the  statute,  in  that  the  house  was  a  part  of  the  realty,  and 
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doubtless  essential  to  its  beneficial  use  and  enjoyment  for  agri- 
cultural purposes,  and  was  agricultural  real  property.  There  is 
only  one  other  case  in  which  Article  683  has  been  before  this 
court  in  a  prosecution  similar  to  the  one  under  consideration,  to- 
wit:  the  case  of  Rose  v.  The  State,  19  Texas  Court  of  Appeals, 
470.  In  that  case  the  question  here  presented  was  not  raised, 
and  the  judgment  in  the  case  was  reversed  for  insufficiency  of 
evidence  and  because  there  was  no  complaint  shown  in  the  rec- 
ord on  appeal. 

In  conclusion,  we  are  constrained  to  say  that  the  argument  of 
the  Attorney  General  on  the  motion  for  rehearing  in  this  case, 
has  but  tended  to  convince  us  the  more  strongly  of  the  correct- 
ness of  our  decision  heretofore  rendered;  and  because  said  judg- 
ment is  correct,  the  motion  for  rehearing  is  hereby  overruled. 

Motion  overruled. 

Dissenting  Opinion  of  Hurt,  J. 

Hurt,  Judge.  I  regret  that  I  can  not  agree  with  a  majority 
of  the  court  in  this  case. 

In  the  opinion  on  the  motion,  our  presiding  judge  gives  a 
number  of  rules  by  which  the  court  should  be  governed  in  con- 
struing statutes.  To  those  rules  I  have  not  the  slightest  objec- 
tion. They  are  correct,  and  by  them  this  court  should  be  con- 
trolled. Neither  this  court  nor  any  other  court  has  the  right  to 
make  laws,  or  to  so  construe  a  statute  as  to  make  acts  and  omis- 
sions offenses  which  are  not  so  declared  to  be  by  the  law  making 
power.  On  the  other  hand,  it  is  the  duty  of  all  courts  to  enforce 
the  will  of  the  Legislature, — to  execute  the  law  as  it  is  written. 

After  stating  the  rules  of  construction,  my  brother  White 
makes  the  conclusion  that  Article  683  of  the  Penal  Code  simply 
provides  a  punishment  for  injuring  or  destroying  property, 
either  real  or  personal,  which  is  an  agricultural  producty  or 
agricultural  property,  and  that,  unless  the  property  be  a  product 
of  agriculture  or  agricultural  property,  it  does  not  come  within 
the  provisions  of  Article  083:  that  an  engine  is  not  an  agricul- 
tural product  or  property,  and  hence  an  injury  to  or  a  destruction 
of  an  engine  is  not  made  penal  by  said  article. 

As  above  stated,  this  court  must  enforce  the  will, — the  inten- 
tion,— of  the  law  making  power.  What,  therefore,  is  the 
intention  of  the  Legislature  as  expressed  in  Article  683?  What 
is  the  subject?    Is  it  merely  to  provide  a  punishment  for  injuring 
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or  destroying  agricultural  products  or  agricultural  property? 
Let  us  examine  this  article  briefly.  To  present  this  question  in 
a  plain  and  simple  manner,  I  will  divide  the  sentence  into  three 
clauses. 

First  clause:  ''If  any  person  shall  wilfully  and  mischievously 
injure  or  destroy  auy  growing  fruit,  corn,  grain,  or  other  agricul- 
tural product."  Now,  it  will  be  seen  from  a  casual  inspection  of 
this  clause  that  all  property,  either  real  or  personal,  if  it  be  an 
agricultural  product,  is  embraced  therein.  This  is  evident,  and 
hence  beyond  the  range  of  argument. 

Second  clause:  "Or  property  real  or  personal  of  any  descrip- 
tion whatever."  Here  we  have  the  disjunctive  "or."  Agricul- 
tural products  are  passed — left  behind.  Other  property  is  to  be 
protected.  What  property  ?  Evidently  beyond  the  pale  of  con- 
struction, "property  real  or  personal,'^— all  property  ''of  any 
description  whatever. ^\  Language  can  not  be  more  comprehen- 
sive. The  mind  can  not  conceive  of  a  species  of  property  which 
would  not  be  embraced  in  the  words  used.  Construction  has  no 
work  to  perform  here,  for  the  intention  of  the  Legislature  is 
patents 

But  it  is  contended  that  the  Article  under  consideration  em- 
braces not  only  agricultural  products,  but  also  agricultural  jjrop- 
erty.  I  know  of  no  such  property  as  agricultural  property.  No 
court  could  define  such  property. 

Third  clause:  "In  such  manner  as  that  the  injury  does  not 
come  within  the  description  of  any  of  the  offenses  against  prop- 
erf  2^  otherwise  provided  for  by  this  code."  That  the  injury  does 
not  come  within  the  description  of  any  of  the  offenses  against 
property.  What  character  of  property?  Agricultural  products 
or  agricultural  property?  By  no  means,  but  all  manner  of  prop- 
erty, either  real  or  personal. 

Now,  to  me  it  is  clear  and  certain  that  the  Legislature  intended 
to  punish  the  destruction  of  or  injury  to  all  character  of  prop- 
erty, both  real  and  personal,  and  that  where  the  punishment  was 
not  otherwise  provided  for  by  the  code,  it,  the  punishment, 
should  be  such  as  not  to  exceed  one  thousand  dollars. 

This  Article  (683)  is  sweeping  in  its  provisions.  It  throws 
around  all  property  "of  any  description  whatever,"  the  strong 
protecting  arm  of  the  law.  It  says  to  the  ruthless  and  mis- 
chievous trespasser:  "Stand  back!  hands  off,  or  suffer  the  pen- 
alties!"   Its  provisions  are  proper  and  just;  for  upon  what  rea- 


Term,  1886.]  Ex  Parte  Bryant.  639 


Statement  of  the  case. 


son  should  one  species  of  property  be  protected  and  not  all?    No 
good  reason  can  be  found. 

I  feel  that  nothing  further  can  be  added  by  me  which  would 
strengthen  the  above  observations.  I  am  of  the  opinion  that  a 
rehearing  should  be  granted,  and  upon  the  merits  the  judgment 
should  be  affirmed. 

Motion  overruled. 

Opinion  delivered  June  23,  1886. 


[No.  6109.] 
Ex  Parte  Albert  Bryant. 

Habeas  Corpus — Evidence. — See  the  statement  of  the  case  for  evidence 
?ield  insaffioient  to  support  a  judgment  refusing  bail  under  a  charge  of 
murder. 

Habeas  corpus  on  appeal  frcm  a  judgment  refusing  bail  ren- 
dered by  the  Hon.  T.  M.  Paschal,  judge  of  the  thirty  eighth 
judicial  district,  in  and  for  the  county  of  Bandera.  The  appli- 
cant was  held  under  a  capias  charging  him  with  the  murder  of 
August  Beitzer.  The  bail  fixed  by  this  court  is  twenty -five  hun- 
dred dollars.   - 

Rufus  Evans  was  the  first  witness  for  the  applicant.  He  testi- 
fied that  he  lived  in  Medina  county.  The  applicant  stopped  at 
the  witness's  house  a  few  minutes  on  the  morning  of  November 
10,  1885,  and  said  that  he  was  on  his  way  to  Bandera  to  sell  some 
corn.  He  left,  going  in  the  direction  of  Eckhart's  house.  Within 
a  few  minutes,  the  witness,  who  was  then  in  his  field,  heard 
some  one  riding  along  the  road  in  a  lope.  He  next  saw  one  man 
on  horseback,  standing  on  the  top  of  the  hill.  That  man  was 
presently  joined  by  tw6  others.  The  three  stood  together  for  a 
short  while,  evidently  in  conversation,  and  presently  came  to- 
wards the  witnesses  house  as  fast  as  their  horses  could  carry 
them.  When  they  got  near  enough  for  witness  to  see  them  well 
he  recognized  them  as  August  Reitzer,  Christian  Eckhart,  and 
Fritz  Eckhart.  They  passed  the  witness  at  a  short  distance,  a 
small  thicket  of  brush  intervening.    Reitzer  rode  in  advance. 
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with  the  two  Eckharts  abreast.  Chris  Eckhart  spoke  to  Beitzer, 
but  witness  did  not  understand  what  he  said.  Reitzer  replied: 
"G-d  d— n  it,  we'll  get  him."  Witness  then  called  to  Fritz  Eck- 
hart: "Holdup,  Fritz;  what  is  the  matter  with  you  fellows?" 
Fritz  replied:  ''Good  morning,  Mr.  Evans,"  and  went  on.  Wit- 
ness went  immediately  to  his  house,  asked  old  man  Joiner,  who 
was  staying  with  him,  what  was  the  matter  with  **  those  fel- 
lows," and  directed  Joiner  to  saddle  his  horse  for  him,  so  that 
he  might  overtake  the  parties,  if  possible,  and  pursuade  them  to 
come  back.  Witness  got  on  his  horse  and  rode  as  rapidly  as  he 
could  in  the  wake  of  Reitzer  and  the  Eckharts.  When  witness 
reached  a  point  within  a  half  mile  of  John  Bryant's  house,  he 
saw  dust  on  the  road  ahead  of  him.  He  spurred  his  horse  to 
his  utmost  speed,  and,  when  he  got  to  a  point  within  three  hun- 
dred yards  of  Bryant's  house,  he  saw  Reitzer,  Chris,  and  Fritz 
Eckhart,  in  the  act  of  crossing  a  small  creek,  over  a  road  that 
turned  from  the  main  road  to  Bryant's  house.  He  called  *'hold 
up,  boys! "  but  they  paid  no  attention  to  him. 

The  shooting  began  just  as  witness  got  to  the  creek.  He 
turned  down  the  creek,  fearing  to  go  up  the  hill  towards 
the  house  for  fear  he  would  be  struck  by  stray  balls.  Eight 
or  nine  shots  were  fired  in  the  time  that  witness  employed 
riding  down  the  creek  and  up  the  hill  to  a  safe  point.  Reitzer 
and  Chris  Eckhart,  when  witness  first  saw  them  after  the  shoot- 
ing commenced,  were  behind  the  body  of  a  prostrate  tree,  and 
Fritz  Eckhart  was  behind  the  upright  roots  of  the  same.  John 
Bryant  was  between  his  two  houses  at  the  southwest  corner  of 
his  hall.  Reitzer  and  Chris  Eckhart  held  their  first  position  be- 
tween one  and  two  minutes  after  witness  first  saw  them,  and 
then  retreated  south,  keeping  a  tree  between  them  and  John 
Bryant.  The  witness  called  to  them,  asking:  **Boys,  what  is 
the  matter?"  Reitzer,  who  was  holding  up  his  right  arm,  replied 
as  witness  understood  him:  "Rufe,  I  think  I  am  shot."  Wit- 
ness then  loped  up  the  creek  towards  Bryant's  house.  Mean 
while  Chris  Eckhart  found  shelter  behind  a  cluster  of  small  elm 
trees,  and  Reitzer  behind  a  small  lone  live  oak.  A  moment  later 
a  shot  was  fired,  as  well  as  witness  could  tell,  by  Reitzer,  which 
was  replied  to  by  John  Bryant,  and  Reitzer  fell.  As  witness  ap- 
proached he  called  to  John  Bryant:  "Don't  shoot  me."  John 
Bryant  replied:  "Give  Albert  some  water."  Just  at  this  time 
a  shot  was  fired  by  Chris  Eckhart,  and  witness  jumped  from  his 
horse  and  ran  into  the  house,  where  he  found  the  appellant,  Al- 
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bert  Bryant,  lying  on  the  bed.  Albert  said:  "Oh  Rufe!  for 
God*s  sake,  give  me  some  water;  that  is  the  last  thing  you  can 
do  for  me."  Witness  took  the  canteen  and  ran  down  to  the 
spring.  While  witness  was  on  his  way  to  the  spring  he  heard 
two  sho^s  fired  almost  together.  Another  was  fired  while  wit- 
ness was  filling  the  canteen.  The  witness  then  returned  to  the 
house,  raised  Albert  Bryant's  head,  and  gave  him  a  drink  of 
water.  While  thus  engaged,  it  was  the  witness's  recollection 
that  another  shot  was  fired.  Witness  gave  Albert  three  drinks 
of  water  at  intervals  of  one  minute.  When  Albert  had  taken 
the  third  drink  of  water,  John  Bryant  appeared  at  the  door  and 
asked:  "  How  is  my  son;  is  he  dead?"  Witness  replied  that  he 
had  just  given  him  water,  and  asked  him  where  the  other  fel- 
lows were.  He  replied  that  two  of  them  were  "down  there  be- 
low the  house,"  and  that  he  was  going  to  Castroville  to  surren- 
der. Witness  told  him  he  had  better  not  leave  until  he,  witness, 
could  go  home  and  send  for  a  doctor.  Albert  said:  "For  God's 
sake  don't  leave  me  here  alone."  John  Bryant  then  said  that  he 
would  remain  at  the  house  until  witness  could  go  home  and  re- 
turn.    He  admonished  witness  to  hasten,  atid  witness  left. 

About  two  hundred  and  fifty  yards  from  Bryant's  house  wit- 
ness met  Johnny  Johnson  going  towards  that  house.  Witness 
told  Johnson  that  Albert  Bryant  was  wounded,  and  asked  him  to 
go  to  the  house  while  he  was  gone  home  for  help.  When  witness 
got  home  he  sent  his  daughter  to  Mr.  Robinson's  house  to  have  a 
doctor  dispatched  for.  Witness  then  hitched  his  horse  to  a  two 
wheel  cart,  and  about  the  time  he  got  through,  John  Eckhart 
came  to  his  house,  and  witness  said  to  him:  "  John,  I  have  got 
some  bad  news  for  you."  John  Eckhart  then  went  on  towards 
Bryant's  house.  Witness's  wife  and  Mrs.  Joiner  got  in  the  cart 
with  witness,  and  witness  drove  to  Bryant's  house  as  rapidly  as 
he  could.  About  three  quarters  of  a  mile  from  Bryant's  house, 
he  overtook  John  and  Fritz  Eckhart,  who  asked  to  ride.  Witness 
told  them  that  his  cart  would  barely  support  the  weight  it  was 
then  carrying,  John  Eckhart  then  had  a  double  barrelled  shot 
gun.  John  Bryant  was  no  where  to  be  seen  when  witness  and 
his  party  reached  the  house.  Witness  first  went  in  to  see  how 
Albert  Bryant  was  getting  along,  and  then  he  and  Johnny  John- 
son, and,  he  thought,  his  wife,  went  down  to  see  to  the  other 
parties.  They  found  Chris  Eckhart  and  August  Reitzer  dead. 
Reitzer  lay  on  his  face,  his  Winchester  rifle  near  and  west  of 
his  body.     Chris  Eckhart's  body  lay  about  four  steps  south  from 
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Reitzer's.  Eckhart's  gun  lay  east  of  the  body.  Witness  toll 
John  Johnson  to  take  Reitzer's  gun  to  the  bouse,  and  help  him 
preserve  the  peace.  On  arrival  at  the  house,  witness  examined 
Reitzer's  gun.  He  found  a  cartridge  partially  caught  in  the  bar- 
rel. He  removed  it,  raised  the  lever,  and  threw  another  cart- 
ridge into  position  from  the  magazine.  John  and  Fritz  Eckhart 
passed  the  house  and  went  to  the  dead  bodies.  John  Eckhart 
soon  returned  and  got  on  a  horse  which  belonged  to  some  one  of 
the  Eckharts.  Witness  asl^ed  him  to  give  him  the  gun  he  still 
had.  Witness  and  old  man  Joiner  then  went  down  to  where  the 
two  dead  bodies  lay.  Fritz  Eckhart  was  there.  Witness  had 
been  at  the  bodies  but  a  few  minutes  when  he  saw  John  Bryant 
approach  the  house  from  over  the  hill.  He  then  hastened  to  the 
house  and  and  got  John  Bryant  to  put  his  gun  down. 

Near  the  roots  of  the  fallen  tree  the  witness  found  the  hulls  of 
two  short  rim-fire  Winchester  cartridge  shells.  At  the  foot  of 
the  tree  behind  which  Reitzer  sheltered  himself  for  awhile,  the 
witness  found  one  center-fire  cartridge  shell.  He  found  another 
of  the  same  description  near  Reitzer's  body.  He  found  two  or 
three  center-fire  shells  near  the  house  where  John  Bryant  stood. 
He  saw  where  a  bullet  struck  the  eighth  log  of  the  house  at  the 
south  end.  That  ball  was  fired  from  behind  the  lone  live  oak. 
He  saw  also  where  a  bullet  passed  out  at  the  crack  between  the 
seventh  and  eighth  logs,  from  the  inside  of  the  house,  which  bul- 
let must  have  been  fired  by  either  John  or  Albert  Bryant 
Another  bullet  struck  the  north  room  door,  glanced  to,  and 
struck  the  fire  place  about  two  feet  above  the  floor.  Albert  Bry- 
ant said  that  he  thought  he  was  shot  by  some  one  from  the  west 
part  of  the  house.  He  said  that  he  drew  his  pistol  with  his  left 
hand  and  went  to  the  west  door,  but  could  see  no  one. 

Cross-examined,  the  witness  stated  that  he  testified  upon  the 
examining  trial  of  John  Bryant,  at  Quihi.  John  Bryant  was 
charged  with  the  murder  of  August  Reitzer  and  Christian  Eck- 
hart. Witness  did  not  testify  on  that  trial  that  only  three  shots 
were  fired  in  the  fight,  but  he  did  testify  that  he  saw  only  three 
shots  fired.  Fifteen  or  sixteen  shots  in  all  were  fired,  but  wit- 
ness saw  only  three  of  them  fired.  Witness  did  not  see  John  Bry- 
ant when  the  shooting  began,  nor  did  he  see  Chris  Eckhart  when 
he  was  killed.  He  saw  John  Bryant  fire  his  gun,  and  saw  Aug- 
ust Reitzer  fall,  from  which  he  concluded  that  John  Bryant 
killed  him.  When  shot,  August  Reitzer  was  stooping  behind  a 
small  live  oak  tree,  with  a  Winchester  gun  in  his  hand.     He  was 
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about  ninety  yards  from  Bryant's  house,  around  which  there  was 
no  fence.  John  Brvant,  when  he  fired  the  shot  which  the  wit- 
ness  saw,  was  standing  at  the  south  west  corner  of  the  hallway 
between  the  two  apartments  of  his  house.  John  Bryant,  after 
the  shooting,  told  witness  that  when  Reitzer  and  the  two  Eck- 
harts  came  to  the  house,  Reitzer  approached  it  from  the  south 
east,  Chris  Eckhart  from  the  south,  and  Fritz  Eckhart  from  the 
west.  He  said  that  Albert  was  wounded  when  he  got  him  in  to 
the  house.  Albert  then  handed  him  the  gun,  and  said:  "  Pa,  kill 
them  if  you  can;  they  have  killed  me.'*^  He  said  that  when  he 
first  saw  Reitzer  be,  Reitzer,  was. peering  into  the  house,  with 
his  gun  in  his  hand,  as  if  looking  for  a  chance  to  shoot;  that  he 
went  out  and  fired  at  Reitzer,  and  Reitzer  retreated  to  the  trees: 
that  Reitzer  and  Chris  Eckhart  then  took  refuge  behind  the 
fallen  tree  and  fired  several  shots  at  him,  and  that  he  fired  one 
shot  from  his  pistol  at  Reitzer.  He  said  that  when  the  three  par- 
ties first  came  to  the  house  they  came  together,  over  the  road 
leading  to  the  west  of  the  house  from  the  creek.  He  said  that 
Albert  was  wounded  before  he  saw  Reitzer  looking  in  to  the 
house.  He  showed  witness  a  point  about  eighty  yards  distant 
from  the  house  where  he  said  Reitzer  was  standing  when  the 
first  shot  was  fired.  John  Bryant  did  not  say  that  he  did,  or  did 
not,  kill  Reitzer.  Reitzer's  gun  was  a  center-fire  Winchester 
rifle,  and  it  was  in  his  hands,  pointed  towards  John  Bryajit, 
when  he  fell  dead.  Chris  Eckhart's  gun  was  a  rim-fire  Winches- 
ter rifle,  the  stock  broken  nearly  off.  Witness  did  not  examine 
Reitzer*s  wounds.  Chris  Eckhart  was  behind  a  clump  of  small 
elm  trees  when  witness  last  saw  him  alive.  The  killing  occurred 
on  Bryant's  ranch,  in  Medina  county,  Texas,  about  eleven 
o'clock  in  the  morning.  Sheriff  Hamilton  arrived  on  the  scene 
of  the  killing  about  three  o'clock,  arrested  John  Bryant,  and  took 
him  to  Bandera. 

Re-examined,  the  witness  said  that  when  Reitzer  and  Chris  and 
Fritz  Eckhart  passed  his  house  going  towards  Bryant's  house, 
they  rode  very  fast,  and  were  apparently  very  much  excited- 
They  turned  from  the  road  to  Bryant's  house,  after  crossing  the 
creels  in  a  body.  When  witness  got  to  the  creek  and  saw  the 
parties  behind  the  fallen  tree,  which  was  about  the  time  the 
firing  commenced,  he  saw  a  gun  barrel  lying  across  the  tree 
pointing  towards  Bryant's  house.  If  Albert  Bryant  had  a  dog 
with  him  when  he  came  to  the  witness's  house  on  that  morning, 
the  witness  did  not  see  it.     Witness,  Reitzer,  and  Chris  Eckhart 
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were  on  good  terms.    John  Bryant's  reputation  was  that  of  a 
quiet,  peaceable  man,  who  attended  strictly  to  his  own  business. 

W.  N*.  Joiner  testified,  for  the  appellant,  that  he  lived  with  Mr. 
Rufus  Evans  at  the  time  of  the  killing  of  Reitzer  and  Eckhart. 
Albert  Bryant  came  to  Evans's  house  on  that  morning,  and  said 
that  he  was  on  his  way  to  Bandera  to  sell  some  corn,  and  that  he 
was  going  by  Eckhart's  to  pay  John  Eckhart  a  debt  of  two  dol- 
lars. When  he  left,  Mr.  and  Mrs.  Evans  went  down  in  to  their 
field.  After  a  time  Albert  Bryant  came  back,  riding  very  fast; 
dismounted,  ran  in  to  Evans's  house,  secured  Evans's  gun,  re- 
mounted his  horse  and  continued  his  fiight  towards  bis  fathers 
house.  Within  a  few  minutes  Reitzer  and  Chris  and  Fritz  Eck- 
hart came  by,  riding  as  fast  as  their  horses  could  take  them. 
Reitzer  asked  witness  which  way  Albert  Bryant  went.  Witness 
told  him,  and  he  and  the  Eckharts  loped  off  in  the  direction 
taken  by  Albert  Bryant.  Mr.  Evans  soon  came  up  to  the  house, 
and  witness  told  him  what  had  happened,  and  advised  him  to 
pursue  the  parties  and  prevent  a  difficulty.  Mrs.  Evans  like- 
wise advised  as  did  the  witness,  and  Mr.  Evans  loped  off  after 
the  parties.  Evans  returned  after  a  time  and  reported  that 
Albert  Bryant  was  wounded  and  Reitzer  and  Chris  EcKhart 
killed.  He  said  that  he  failed  to  reach  them  in  time  to  prevent 
the  shooting,  and  otherwise  gave  witness  substantially  the  same 
account  of  the  shooting  that  he  detailed  on  the  stand.  Evans 
had  no  arms  on  his  person  when  he  went,  nor  when  he  returned 
from  Bryant's  house.  When  witness  got  to  Bryant's  house,  he 
found  the  dead  bodies  of  Reitzer  and  Chris  Eckhart  lying  about 
one  hundred  yards  south  of  Bryant's  house.  Albert  Bryant  was 
lying  on  a  bed  in  the  house,  wounded.  Mr.  Evans  and  Friu 
Eckhart  were  with  the  dead  bodies.  Witness  and  Fritz  cut 
brush  to  shade  the  bodies.  Mr.  Evans  shortly  came  to  the  bod- 
ies from  the  house,  and  about  that  time  John  Bryant  came  to  the 
house,  over  the  hill,  from  an  easterly  direction.  Fritz  Eckhart 
seemed  to  fear  that  John  Bryant  would  shoot  him.  Evans  told 
Fritz  to  go  to  the  house  and  tell  old  man  Bryant  to  put  down  his 
gun.  Witness  promised  Fritz  to  stay  with  him,  being  satisfied 
that  old  man  Bryant  would  make  no  effort  to  hurt  him,  Fritz, 
unless  attacked.  The  witness  testified  substantially  as  Evans 
did  with  respect  to  the  cartridge  shells,  bullet  marks,  guns,  etc. 
Evans  and  Fritz  Eckhart  were  evidently  on  friendly  terms. 
Evans's  attempted  interference  was  as  a  peacemaker. 

John  Bryant  testified  for  the  appellant,  as  follows:      'The first 
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I  faeard,  some  horses  dashed  up  around  the  house.  I  was  lying 
on  the  cot  at  the  time.  Albert  stepped  to  the  door  and  said  to 
me:  *  Here  they  are  now,  pa.'  I  got  up  and  started  to  the  door, 
and  heard  Albert  say:  'August  Reitzer,  what  do  you  want?'  I 
did  not  hear  August's  answer,  nor  do  I  know  that  he  answered 
at  all.  As  I  stepped  to  the  door  they  were  down  oflf  of  their 
horses, — that  is,  August  Reitzer,  Christian,  and  Fritz  Eckhart. 
Fritz  was  at  the  west  end  of  the  hall,  and  August  and  Christian 
at  the  south  end.  When  I  got  to  the  door,  Fritz  was  in  front  of 
the  west  end  of  the  hall.  Christian  was  standing  still  at  the 
south  end  of  the  house,  August  was  walking  around  the  east  end 
of  the  hall.  Albert  was  standing  about  mid  way  of  the  hall, 
with  a  single  barreled  shot  gun  fn  his  hand,  the  breech  on  the 
floor.  He  picked  up  that  gun  and  stepped  out  of  the  room  when 
I  first  heard  the  horses.  I  stepped  up  near  him,  and  he  said: 
*Here,  pa,  take  this,'  handing  me  the  gun,  with  the  breech  still 
on  the  floor.  I  took  hold  of  it  with  my  right  hand.  Reitzer  was 
then  coming  around  the  south  end  of  the  house,  with  his  gun  at 
*a  ready,'  except  that  the  muzzle  was  lowered  at  an  angle  of 
forty-five  degrees.  Albert  said:  *Lay  down  that  gun,  August.' 
August  replied:  *By  G — d,  I  won't  do  it.'  At  that  very  moment 
Christian  Eckhart  fired  through  the  crack  of  the  south  room,  the 
ball  passing  through  the  cracks  of  both  walls.  The  house  was 
made  pen  fashion,  of  notched  logs,  and  there  was  no  *  chinking' 
or  plaster  between  the  logs.  I  saw  Christian  fire  that  shot,  and 
Reitzer  fired  immediately  afterwards.  I  then  stepped  to  Albert's 
side,  and  Reitzer  stepped  behind  the  corner  of  the  house.  I  then 
advanced  a  step  or  two,  when  Reitzer  came  around  the  corner  of 
the  house,  and  I  shot  him  in  the  neck  with  small  shot.  ■  He  and 
Christian  Eckhart  then  walked  to  a  fallen  live  oak  tree  on  the 
south  side  of  the  house. 

**  When  I  next  saw  Albert  he  was  standing  on  the  west  end  of 
the  hall,  facing  the  north  room,  holding  his  pistol  in  his  left 
band.  He  said:  'Pa,  they  have  killed  me.  They  have  shot  me 
through  above  the  hips,  and  broken  my  arm.  I  think  Fritz  shot 
from  the  corner  of  the  house  or  through  some  of  the  cracks.'  I 
went  to  him  and  told  him  to  get  in  the  house  or  they  would  kill 
him  yet.  I  got  behind  him  then  and  helped  him  in  to  the  house. 
He  still  had  his  pistol  in  his  left  hand.  I  got  him  in  to  bed,  when 
he  handed  me  the  pistol  with  his  left  hand,  and  said:  *Take  this, 
pa,  and  kill  them  if  you  can;  they  have  killed  me.'  I  took  the 
pistol  and  walked  out  into  the  hall  between  the  rooms,  whoa 
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Beitzer  and  Chris  Eckhart  fired  at  me  from  behind  the  fallen 
live  oak,  through  the  cracks  of  the  south  room.     The  fallen  live 
oak  was  about  thirty  yards  from  the  house.     I  then  stepped  to 
the  north  wall  of  the  south  room  and  fired  one  shot  from  the 
pistol,  through  a  crack,  at  Reitzer.     I  think  four  shots  were  then 
fired  at  me,  one  of  which  struck  the  log  immediately  under  my 
pistol.     I  saw  that  the  pistol  had  no  effect,  and  said,  speaking  to 
myself:     'Where  is  my  Winchester?'    Albert  said:     'Here  it  is.' 
And  I  walked  into  the  north  room,  and  Albert,  who  was  standing 
by  his  bed,  handed  it  to  me  with  his  left  hand.     I  threw  four  or 
five  cartridges  into  the  magazine  and  walked  to  the  corner  of  the 
south  room,  when  a  shot  was  fired  at  me  either  by  Christian 
Eckhart  or  August  Reitzer;  I  did  not  see  which.     I  laid  my  gun 
on  the  6nd  of  a  log  projecting  from  the  corner  of  the  room  and 
fired  at  Reitzer,  and  he  fell.     Mr.  Rufus  Evans  came  up  just 
about  that  time,  or  perhaps  a  little  before.    I  recollect  telling 
him  to  give  Albert  some  water,  and  that  they  had  killed  Albert 
I  then  noticed  that  Reitzer  raised  up,  and  thinking  he  was  reach- 
ing for  his  gun,  I  said  to  him:     'Q — d  d — n  your  soul,  you  have 
killed  the  last  child  I've  got,'  and  fired  at  him  again,  and  I  saw 
him  move  no  more.     Christian  Eckhart  then  fired  at  me,  and  1 
shot  him.     That  ended  the  fight,  and  I  went  into  the  house  and 
asked  Evans  how  Albert  was. 

"I  saw  nothing  of  Fritz  Eckhart  after  the  shooting  com- 
menced, my  attention  being  taken  up  by  the  other  men.  I  do 
not  know  where  Fritz  went  to,  or  what  became  of  him.  Between 
the  time  that  Albert  was  shot  and  I  put  him  in  to  the  room,  and 
the  time  when  I  reached  the  hall  from  the  room  with  my  Win- 
chester, there  was  ample  time  for  August  Reitzer  and  Christian 
Eckhart  to  leave  my  premises  and  escape.  They  had  ample 
time  to  escape  before  I  fired  at  them  through  the  crack  with  the 
pistol,  after  I  took  Albert  into  the  room.  They  could  easily  have 
escaped  unharmed  from  the  live  oak  log,  after  I  started  to  get 
my  Winchester.  Thus  they  had  two  good  opportunities  to  leave 
my  premises.  I  heard  more  shots  than  I  saw  fired,  and  have  spoken 
only  of  the  shots  I  saw  fired.  The  shooting  occurred  on  my  place- 
on  the  survey  which  I  then  owned  and  resided  upon.  Neither  Reit- 
zert  nor  Chris  nor  Fritz  Eckhart,  said  any  thing  about  having  pro- 
cess to  arrest  any  person;  nor  did  they  say  that  they  had  come  to 
my  residence  for  the  purpose  of  arresting  any  body,  or  with  au- 
thority to  arrest  any  body;  nor  did  they  call  upon  any  body  to 
submit  to  arrest.    Albert  had  been  at  home  between  five  and  ten 
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minutes  when  they  arrived.  Albert  was  in  the  room  where  I 
left  him  when  Reitzer  and  Christian  Eckhartwere  killed.  I  left 
him  standing  by  the  bed,  and  when  I  went  back  into  the  room  he 
was  lying  in  bed.  He  was  shot  in  the  right  and  left  sides,  and 
his  right  arm  was  broken.  I  only  saw  Albert  fire  one  shot,  and 
it  had  no  effect  that  I  could  discover.  Albert  did  not  kill  either 
Reitzer,  or  Christian  Eckhart."    The  applicant  closed. 

Fritz  Eckhart  testified,  for  the  State,  that  he  was  a  brother  of 
Christian  Eckhart,  deceased,  and  a  brother-in-law  ot  August 
Reitzer,  deceased.  The  difficulty  in  which  Reitzer  and  Chris 
Eckhart  were  killed  on  November  10,  1885,  commenced  in  the 
Eckhart  field,  in  Bandera  county.  On  the  morning  of  that  day 
the  applicant  came  to  the  witness's  brother  Chris,  then  in  the 
field  owned  and  cultivated  jointly  by  him  and  the  witness.  Wit- 
ness, who  was  then  facing  them,  saw  them  shake  hands.  Wit- 
ness turned  at  the  turn  row,  and  was  ploughing  back,  when  he 
heard  a  shot  fired.  He  looked  back  and  saw  the  applicant  shoot 
a  second  time  at  Chris.  The  horses  attached  to  Chris's  plow 
stampeded,  and  witness  ran  to  catch  them,  meeting  his  brother 
just  as  he  reached  the  horses.  He  asked  his  brother  what  the 
shooting  meant.  Chris  replied  that  the  applicant  rode  up  to 
him  and  asked  where  his  brother  John  was;  that  he  replied  that 
John  was  down  in  the  field  some  where,  ploughing;  that  appli- 
cant then  said  he  owed  John  a  little  money  and  wanted  to  pay  it, 
and  asked  him,  Chris,  if  he  knew  the  amount;  that  he  told  appli- 
cant that  he  knew  nothing  about  it,  and  that  if  he  wanted  to  set- 
tle with  John  he  had  better  go  to  him;  that  applicant  then  said 
John  had  marked  some  of  his  hogs;  that  he  replied  that  he  had 
nothing  to  do  with  John  and  his  hogs;  that  applicant  then  got 
mad,  and  said  he  would  prosecute  both  him,  Chris,  and  John,  foi: 
marking  his  hogs;  that  he,  Chris,  then  laughed  at  applicant,  and 
told  him  he  had  nothing  to  do  with  his  pigs,  and  that  applicant 
then  drew  his  pistol  and  fired  upon  him  twice,  and  rode  oflf  as 
fast  as  he  could  go.  Witness  saw  the  applicant  running  away 
after  the  second  shot.  Chris  then  said  that  he  was  going  to  try 
to  take  Albert  to  Bandera  before  he  got  home,  and  asked  if  wit- 
ness would  go  with  him  to  help  him  arrest  applicant.  Witness 
agreed  to  go. 

While  saddling  the  horses,  witness  and  Chris  saw  August 
Reitzer  riding  rapidly  to  the  top  of  a  hill,  where  they  joined  him. 
They  told  Reitzer  of  the  shooting,  and  Reitzer  agreed  to  go  with 
them  and  arrest  applicant.     Reitzer  rode  forward  in  advance, 
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Christian  next,  and  witness  brought  up  the  rear.  The  parties 
went  to  Bryant's  house,  and  when  Reitzer  rode  around  the  south 
end  of  the  house,  old  man  Bryant,  with  a  single  barreled  shot 
gun,  and  applicant  with  a  pistol  in  his  hand,  were  standing  in 
the  hall.  Applicant  covered  Reitzer  with  his  pistol,  told  him  to 
drop  his  gun,  and  fired  at  him,  old  man  Bryant  firing  upon 
Reitzer  at  the  same  time.  Reitzer,  at  that  time,  had  not  checked 
his  horse,  nor  did  he  have  his  gun  out  of  the  scabbard.  Wit- 
ness was  standing  west  of  the  house  when  those  two  shots  were 
fired.  He  instantly  turned  his  horse  and  rode  to  a  point  behind 
the  hill,  some  thirty  or  forty  yards  from  the  house,  and  sought 
shelter  behind  some  bushes  and  small  trees.  Some  ten  or  twelve 
shots  were  then  fired;  the  witness  heard  the  applicant  crying. 
Witness  next  saw  Mr.  Rufus  Evans  running  towards  the  house 
from  the  creek.  Evans  ran  in  to  the  house,  and  about  thirty 
minutes  later,  out  of  the  house  and  down  to  the  spring,  and  then 
back  to  the  house.  No  shots  were  fired  while  Evans  was  going 
from  the  house  to  the  spring,  and  from  the  spring  back  to  the 
house.  About  the  time  that  Evans  got  back  to  the  house  wit- 
ness heard  his  brother  Chris  say:  "Come  on,  boys;  let's  go."  He 
then  saw  Reitzer  and  Chris  dodge  from  the  house  and  run. 
When  they  got  about  ninety  yards  from  the  house  John  Bryant 
opened  fire  on  them.  August  Reitzer  fell.  Chris,  who  was 
about  four  yards  ahead  of  Reitzer,  looked  back;  another  shot  was 
fired,  and  he  fell.     Witness  then  left. 

Nothing  was  said  to  applicant  when  the  parties  reached  the 
house.  Applicant  was  the  first  party  to  speak,  ordering  Reitzer 
to  drop  his  gun,  and  firing  on  him  at  the  same  time.  Old  man 
John  Bryant  fired  at  the  same  time  that  applicant  did.  Chris 
was  then  at  the  gable  end  of  the  house  on  his  horse.  Reitzer's 
back  was  towards  the  house  when  he  was  shot.  Witness  made 
no  examination  of  the  wounds  on  either  body,  but  saw  a  bullet 
hole  in  Chris's  back,  just  behind  the  shoulder.  The  feeling  be- 
tween Reitzer  and  the  Bryants  up  to  the  shooting  was  friendly. 
The  purpose  of  the  visit  to  Bryant's  house  was  to  arrest  Albert 
Bryant  for  shooting  at  Chris  Eckhart.  Applicant  and  his  father 
were  standing  in  the  hall,  armed  as  described,  when  the  parties 
reached  the  house.  Neither  the  applicant  nor  his  father  warned 
the  witness's  party  off,  nor  told  them  not  to  enter  upon  the  prem- 
ises. 

Doctor  E.  L.  Sharpe  testified,  for  the  State,  that  Reitzer's  body 
showed  three  wounds.   The  first,  on  the  neck  and  right  shoulder. 
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was  made  by  small  shotfrom'a  shot  gun.  The  second,  by  a  sin- 
gle ball,  which  entered  at  the  lower  margin,  on  the  posterior 
side  of  the  arm  pit,  and  passed  out  about  two  inches  below  and 
to  the  left  of  the  left  nipple.  Another  ball  entered  about  three 
inches  below  the  ileo.  It  did  not  pass  out  of  the  body.  Eckhart's 
body  had  one  shot  gun  wound,  about  five  inches  from  the  spinal 
chord,  on  the  right  side. 

John  A.  &  N.  O.  Green  and  J.  A.  Green,  jr.,  for  the  applicant. 

J.  H.  Burts,  Assistant  Attorney  General  for  the  State, 

WiLLSON,  Judge.  We  have  no  hesitation  in  determining  from 
the  evidence,  as  it  is  presented  to  us,  that  the  applicant  is  en- 
titled to  bail,  and  that  the  amount  of  such  bail  should  be  fixed 
at  twenty-five  hundred  dollars. 

It  is  therefore  considered  that  the  judgment  of  the  Hon.  T.  M. 
Paschal,  district  judge,  denying  the  applicant  bail,  be  and  the 
same  is  reversed,  and  the  applicant  is  granted  bail  in  the  said 
sum  of  twenty-five  hundred  dollars,  and  upon  his  giving  such 
bail  in  the  manner  and  in  accordance  with  the  requirements  of 
the  law,  the  officer  having  him  in  custody  will  release  him  from 
such  custody. 

Ordered  accordingly. 

Opinion  delivered  June  25,  1886. 


[No.  6108.] 
Doc  Sims  v.  The  State. 

1.  PnAcncB. — New  Trial  should  be  awarded  when,  from  the  evidence  ad- 

duced on  the  trial,  it  appears  that  the  absent  testimony  to  secure  which 
the  defense  applied  for  a  first  continuance,  was  material,  and  probably- 
true.     See  the  opinion  and  the  statement  of  the  case  in  illustration. 

2.  Same— Theft— Swindling— Indictment.— The  fact  that  an  indictment 

for  swindling^  alleges  facts  which  would  constitute  the  offense  of  theft, 
does  not  vitiate  it  as  an  indictment  for  swindling.  By  the  same  act,  in 
this  case,  the  defendant  may  have  committed  both  theft  and  swindling, 
and  the  State  had  its  election  to  prosecute  him  for  either  offense,  but  a 


650  21  Texas  Court  op  Appeals.  [Austin 


Statement  of  the  ease. 


conviction  for  one  of  the  offenses  would  bar  a  prosecution  for  the  other. 
See  the  statement  of  the  case  for  the  charging  part  of  the  indictment 
3.  Same— Former  Agquitta^l.— See  the  opinion  inextensotcn  thesubstanoe 
of  a  plea  of  former  acquittal,  held  insufficient  because  the  alleged 
acquittal  was  for  a  different  offense  than  that  charged  in  the  indictment 
in  the  present  case. 

Appeal  from  the  District  Court  of  Eastland.  Tried  below  be- 
fore the  Hon.  T.  B.  Wheeler. 

A  term  of  five  years  in  the  penitentiary  was  assessed  against 
the»appellant,  upon  his  conviction  for  swindling,  under  an  indict- 
ment, the  charging  part  of  which  reads  as  follows: 

*  *  *  *  "That  Doc  Sims,  late  of  said  county,  on  or  about 
the  twenty-fifth  day  of  May,  A.  D.  1884,  and  in  said  county  and 
State  of  Texas,  did  then  and  there,  by  means  of  false  pretenses 
and  devices,  and  fraudulent  representations,  then  and  there 
knowingly  and  fraudulently  made  by  him  to  G.  C.  Fort,  did 
induce  the  said  O.  C.  Fort  to  deliver  to  him,  the  said  Doc  Sims, 
and  the  said  Doc  Sims  did  then  and  there,  and  by  the  means 
aforesaid,  acquire  from  the  said  G.  C.  Fort  a  certain  horse  of 
the  value  of  ($100)  one  hundred  dollars,  the  same  being  the  per- 
sonal and  movable  property  of  the  said  G.  C.  Fort,  with  the 
intent  to  appropriate  the  same  to  the  use  of  him,  the  said  Doc 
Sims;  in  this,  to-wit:  the  said  Doc  Sims  did  then  and  there 
falsely  pretend  and  fraudulently  represent  to  the  said  G.  C. 
Fort  that  he,  the  said  Doc  Sims,  was  then  and  there  the  owner 
of  four  (4)  certain  cattle,  to-wit:  four  (4)  work  oxen,  and  had 
the  right  to  dispose  of  the  same,  and  did,  thereby,  then  and 
there,  fraudulently  induce  the  said  G.  C.  Fort  to  exchange  his 
said  horse  for  said  cattle,  and  tben  and  there  deliver  the  said 
horse  to  the  said  Doc  Sims,  when  in  fact  and  in  truth  the  said 
Doc  Sims  did  not  own  the  said  cattle,  and  did  not  have  the  right 
to  dispose  of  the  same;  and  the  said  Doc  Sims  then  and  there 
knew  that  said  pretenses  and  representations  so  made  by  him  to 
the  said  G.  C.  Fort  were  false;  against  the  peace  and  dignity  of 
the  State,"  etc. 

G.  C.  Fort  was  the  first  witness  for  the  State.  He  testified 
that  in  May,  1884,  he  lived  near  Rising  Star,  in  Eastland  county, 
Texas.  To  the  best  of  the  witness's  knowledge  he  had  seen  the 
defendant  on  three  occasions  prior  to  the  day  of  this  trial.  He 
first  met  the  defendant  on  the  twenty-third  day  of  May,  1884, 
about  three  miles  above  his,  witness's,  house.     Defendant  was 
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then  driving  a  yoke  of  oxen  alon^  the  road.  Witness  asked  him 
if  he  did  not  want  to  trade  the  oxen.  He  said  that  he  did,  and 
that  he  had  just  been  down  to  Rising  Star  to  see  if  he  could  not 
sell  them  to  old  man  Fort,  but  that  Fort  bad  bought  some  oxen 
and  did  not  want  his.  He  added  that  he  had  still  another  yoke 
of  oxen  which  he  wanted  to  sell,  which  yoke  he  had  left  at  Fort's 
ranch.  Witness  then  proposed  to  trade  him  a  horse  for  the  oxen, 
and  to  pay  in  money  whatever  diifference  they  might  agree  upon. 
Witness  told  the  defendant  that  he  had  to  go  to  the  store,  and 
that  if  defendant  would  wait  for  witness,  they  would  go  to  the 
house,  and  thence  to  Fort's  ranch  to  look  at  the  other  yoke.  De- 
fendant awaited  witness's  return  from  the  store,  went  home  with 
witness  and  dined  with  him,  and  the  two  after  dinner  went  out 
to  witness's  lot,  and  witness  told  him  that  if  the  yoke  he  had  at 
Fort's  ranch  were  as  good  as  a  pair  of  steers  witness  had  at  the 
lot,  the  trade  could  be  made,  and  he  could  leave  the  yoke  he  was 
driving.  Defendant,  after  examining  witness's  steers,  said  that 
his  absent  yoke  were  as  good  or  better  than  witness's.  The  terms 
of  the  trade,  conditioned  that  the  yoke  of  oxen  at  Fort's  were 
as  good  as  represented,  were  then  agreed  upon.  .  Witness  was  to 
give  his  horse  and  thirty  dollars  in  money  for  the  two  yoke, 
the  thirty  dollars  to  be  paid  in  a  few  days.  Witness  and  defend- 
ant went  that  evening  to  old  man  Fort's  ranch.  Witness  decided 
that  the  steers  were  inferior  to  his  own,  and  defendant  agreed  to 
a  reduction  of  five  or  ten  dollars  of  the  deferred  payment.  De- 
fendant then  executed  and  delivered  to  the  witness  the  bills  of 
sale,  which  read  as  follows: 

•'Brown  County,  Texas,  May  23,  1884. 
*•  Know  all  men  by  these  presents,  that  I,  T.  F.  Smith,  have 
this  day  bargained  and  sold  to  Q.  C.  Fort,  the  following  de- 
scribed steers,  to-wit :  One  red  steer,  speckled  sides,  marked 
under  half  crop  and  over  half  crop  each  "year,"  branded  thus, 
(2  with  a  half  circle  over  it),  left  side;  thus,  (O  with  a  bar  under 
it),  left  hip;  also  one  red  steer,  nine  or  ten  years  old,  marked  crop 
and  two  splits  right,  over  half  crop  left;  branded  thus,  ly,  left 
hip.     The  title  to  said  steers  I  warrant  and  defend. 

"T.  F.  Smith." 

"Rrown  County,  Tbxas,  May  23,  1884. 
"  Know  all  men  by  these  presents  that  I,  T.  F.  Smith,  have  this 
day  bargained  and  sold  to  G.  C.  Fort,  the  following  described 
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oxen,  to- wit:  One  yoke  of  five  year  old  steers,  one  brown,  one 
red,  marked  a  crop  and  two  splits  each  ear,  branded  thus  — H— 
on  the  left  side;  also  thus,  LLB,  on  left  hip.  The  title  to  said 
steers  I  warrant  and  defend, 

''T.F.Smith." 
[•'Exhibit  A.     Filed  March  10,  1886. 

**R.  M.  Black,  County  Judge." 

Witness  received  the  oxen  and  delivered  the  horse  to  the  de- 
fendant, but  could  not  remember  whether  or  not  he  executed  a 
bill  of  sale  to  the  horse.  Defendant  was  to  meet  witness  ten 
days  later  at  Crosscut,  and  receive  his  money  payment.  He 
failed  to  appear  at  Crosscut  at  the  appointed  time,  but  came  to 
witness's  house  four  or  five  days  later.  Witness  asked  him  what 
he  had  done  with  the  yokes  and  chains  included  in  the  sale.  He 
said  that  he  used  them  in  moving  camp  for  a  friend;  that  he  left 
them  in  the  new  camp  intending  to  bring  them  to  witness,  but 
that  they  were  stolen  over  night.  He  then  proposed  a  reduction 
of  the  value  of  the  yokes  and  chains  from  the  money  payment 
due.  Accordingly  nine  dollars  was  deducted,  and  witness  paid 
him  the  difference  in  money.  Witness  did  not  see  the  defendant 
again  until  he  saw  him  in  the  Eastland  county  jail  At  their  first 
meeting  the  defendant  told  witness  that  his  name  was  T.  F. 
Smith.  Witness  gave  the  defendant  a  gray  horse  worth  one 
hundred  dollars.  He  was  branded  Z  on  the  left  shoulder.  De- 
fendant claimed  the  — H —  brand  as  his,  and  that  it  was  recorded 
in  Hill  county.  He  claimed  to  have  owned  the  yoke  of  young 
steers  since  they  were  two  year  olds.  Witness  sold  one  of  the 
oxen,  and  the  other  three  he  turned  over  to  Mr.  Lieb,  who  proved 
them  as  his  property,  together  with  a  steer  to  replace  the  one 
sold.  Mr.  Lieb's  son  first  came  into  witness's  neighborhood 
looking  for  the  oxen.  He  identified  one  of  them  yoked  to  a 
wagon,  and  described  the  others  to  the  witness.  Mr.  Lieb  then 
came  to  witness's  house,  made  an  affidavit  of  ownership,  and 
got  the  animals. 

Cross  examined,  the  witness  testified  that  he  felt  morally  cer- 
tain that  the  defendant  on  trial  was  the  man  who  traded  him  the 
oxen  for  the  horse.  Defendant  was  made  and  built  like  and 
looked  like  that  man,  and  to  the  best  of  the  witness's  knowledge 
and  belief,  he  was  the  man.  Witness  could  not  swear  more  pos- 
itively to  defendant's  identity.  Witness's  wife  was  present  at 
intervals  during  the  two  visits  of  the  alleged  T.  F.  Smith.    The 
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horse  was  now  in  the  possession  of  old  man  Qainsts,  who  raised 
him.     Gainsts  lived  some  ten  or  twelve  miles  distant  from  the 

4 

witness.  The  horse  was  in  Gainsts's  possession  when  witness 
first  saw  him  after  the  trade  with  the  alleged  T.  F.  Smith. 
Witness  kept  the  oxen  from  the  twenty-third  day  of  May,  1884, 
until  some  time  in  December,  18bo.  Liieb  told  witness  that  he 
lived  in  Shackelford  county,  and  brought  the  witness  a  certifi- 
cate to  that  effect  from  the  county  clerk  of  Shackelford  county. 
Witness  did  not  know  the  distance  from  his  house  to  Shackelford 
county. 

Mrs.  Fort,  the  wife  of  the  witness  G.  C.  Fort,  testified,  for  the 
State,  that  the  defendant  was  the  man  who,  under  the  name  of 
T.  F.  Smith;  traded  the  oxen  to  her  husband  for  a  horse.  He 
was  twice  at  her  husband's  house.  He  dined  there  on  the  occa- 
sion of  his  first  visit.  When  he  came  to  the  house  the  second 
time  to  collect  the  delayed  payment  due  him  on  the  purchase  of 
the  oxen,  he  remained  at  the  house  an  hour  or  more.  Witness 
was  positive  as  to  the  identity  of  the  defendant  and  the  pseudo 
T.  F.  Smith. 

August  Lieb  testified,  for  the  State,  that  he  lived  in  Shackel- 
ford county,  Texas.  On  or  about  May  14,  1884,  witness  lost  two 
yoke  of  oxen,  of  color,  marks,  and  brands  corresponding  with 
the  bills  of  sale  executed  by  T.  F.  Smith  to  G.  C.  Fort.  The  ani- 
mals were  taken  from  the  witness's  possession  without  his  con- 
sent and  without  his  knowledge.  They  were  taken  from  the 
witness's  ranch  in  Shackelford  county,  and  in  January  or  Febru- 
ary, 1886,  three  of  them  were  found  in  the  possession  of  Mr.  G. 
C.  Fort,  in  Eastland  county.  Mr.  Fort  reported  that  he  had  sold 
one  of  them.  Witness  made  an  affidavit  of  ownership,  and 
recovered  the  three  animals  from  Mr.  Fort,  and  got  another  one 
in  the  place  of  the  one  Fort  had  sold. 

The  defendant  came  to  Shackelford  county  in  the  fall  of  1883, 
and  settled  on  a  place  about  one  and  a  quarter  miles  distant  from 
witness's  house.  Witness  knew  him  under  the  name  of  **Doc 
Sims."  He  left  that  neighborhood  in  February  or  March,  1884, 
and  had  never  been  back  there,  so  far  as  the  witness  knew. 

Cross-examined,  the  witness  testified  that  he  was  present  at  the 
September  term,  1884,  of  the  district  court  of  Shackelford  county, 
when  the  defendant,  as  Doc  Sims,  was  tried  and  acquitted  upon 
an  indictment  which  charged  him  with  the  theft  of  eight  head 
of  the  witness's  cattle.  The  eight  head  alleged  in  that  indict- 
ment included  the  three  head  recovered  b;  the  witness  from  Mr. 


654  21  Texas  Court  of  Appeals.  [Austin 


i*^»  ^.w. 


statement  of  the  case. 


Fort.  Defendant  had  no  authority  from  the  witness  to  trade  the 
cattle.  Witness,  in  the  fall  of  1884,  saw  the  defendant  in  posses- 
sion of  an  iron  gray  horse  branded  Z  on  tlie  left  shoulder.  De- 
fendant, on  that  occasion,  passed  the  witness's  house  with  the 
horse  tied  behind  his  wagon.  He  passed  at  a  distance  of  fifteen 
hundred  steps  or  yards  from  the  witness.  Witness  afterwards 
heard  the  defendant's  mother  making  inquiries  about  the  where 
abouts  of  the  horse.  Jack  Fielder  afterwards  had  possession  of 
the  horse  in  Norcup's  pasture. 

Mrs.  Caroline  Lieb,  the  wife  of  the  witness,  August  Lieb,  tes- 
tified, for  the  State,  that  she  became  acquainted  with  the  defend- 
ant late  in  the  fall  of  1883.  Some  time  after  that,  witness,  while 
washing  at  a  spring  near  her  house,  saw  the  defendant  and  one 
George  Brooks  driving  a  bunch  of  about  forty  cattle,  which 
bunch  included  eight  head  which  belonged  to  witness's  husband. 
They  passed  the  witness  at  a  distance  of  about  one  hundred  and 
fifty  yards.  Witness  recognized  her  husband's  cattle  at  that 
distance  by  their  brands  and  calves.  The  spring  at  which  the 
witness  was  washing  when  she  saw  defendant,  Brooks,  and  the 
bunch  of  cattle,  was  in  a  hollow,  and  was  enclosed  on  three  sides 
by  high  bluffs.  One  side  was  open,  and  it  was  through  that 
opening  that  she  saw  the  cattle  and  defendant  and  Brooks. 
Witness  went  alone  to  the  house  of  the  defendant  on  the  night 
of  December  24,  1884.  She  did  not,  on  that  occasion,  in  the  pres- 
ence of  Mrs.  M.  N.  Daniel  and  the  defendant's  family,  say  that 
her  husband  forced  her  to  swear  against  the  defendant  on  his 
recent  trial  for  the  theft  of  the  cattle.  Witness  went  to  the 
defendant's  house  on  the  night  of  December  24,  1884,  because 
she  was  lost.  She  had  come  from  Albany  that  day  in  a  wagon 
with  her  husband,  who  was  drunk.  The  witness  refused  to  tell 
why  she  left  her  husband  and  the  wagon. 

B.  F,  De  Rossett  testified,  for  the  State,  that  in  the  spring  of 
1884  he  lived  in  Cisco,  Eastland  county,  Texas.  The  witness  had 
frequently  seen  the  defendant,  but  had  no  special  acquaintance 
with  him.  Witness  first  saw  him  on  the  edge  of  Comanche 
county,  on  the  fourth  or  fifth  day  of  June,  1884,  He  was  then 
riding  a  large,  iron  gray  horse.  The  brand  on  the  horse  was 
very  dim,  and  witness  thought  that  it  was  an  N  or  an  S  lying 
lengthwise.  The  witness  did  not  examine  the  horse  critically, 
but  observed  that  he  was  a  very  good  animal.  Witness  separated 
from  defendant,  and  saw  him  again  between  two  and  four  hours 
later,  just  as  he  was  going  into  camp  three  or  four  miles  from 
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Comanche.  Two  men  rode  off  from  the  camp  as  the  witness 
rode  up  to  it.  Defendant  gave  their  names  as  Johnson  and 
Brooks.  Defendant  asked  witness  if  he  was  going  to  Comanche. 
Witness  replied  that  he  was,  and  the  four — witness,  defendant, 
Johnson,  and  Brooks — rode  into  town  together.  They  had  three 
teams  of  mules  and  horses,  but  no  oxen,  and  were  traveling  to- 
wards Brownwood.  Sheriff  Cox,  of  Comanche  county,  advised 
witness  to  follow  them.  Johnson  had  stolen  a  wagon  at  Cisco, 
and  the  witness  was  then  under  the  impression  that  Johnson  and 
Brooks  had  stolen  his  horse.  Johnson  was  afterwards  sent  to  the 
penitentiary  for  the  theft  of  the  wagon,  and  Brooks  was  killed 
by  the  rangers  near  Brownwood.  Several  parties,  including 
witness,  missed  property  about  the  time  the  wagon  was  stolen 
by  Johnson.  The  rangers  arrested  the  defendant  in  Brownwood, 
and  required  him  to  conduct  them  to  his  camp,  which  he  did 
with  apparent  willingness.  The  camp  was  searched  and  the 
defendant  released.  Witness  next  saw  the  iron  gray  horse  pass 
through  Cisco,  tied  behind  a  wagon  driven  by  the  defendant,  who, 
with  his  family,  was  then  on  his  way  to  Eastland  to  attend  John- 
son's examining  trial. 

Z.  T.  Brooks  testified,  for  the  State,  that  he  resided  in  Coman- 
che county,  Texas.  On  or  about  June  1,  (1884?)  the  witness  saw 
the  defendant  and  two  other- men  calling  themselves  Johnson 
and  Brooks,  in  camp  on  the  Comanche  road.  A  large,  iron  gray 
horse  was  then  tied  near  the  camp.  Defendant  did  not  seem  to 
be  exercising  any  more  control  over  that  horse  than  the  other 
men  did.    The  State  closed. 

N.  Thompson  was  the  defendant's  first  witness.  He  testified 
that  he  divided  his  time  between  his  home  place  in  Anson,  Jones 
county,  Texas,  and  his  sheep  ranche,  which  is  located  near  the 
house  of  A.  Lieb  in  Shackelford  county,  Texas.  He  knew  the 
reputation  of  A.  Lieb  for  truth  and  veracity,  and  knew  it  to  be 
bad.  He  had  never  heard  any  one  say  that  Lieb  would  swear  to 
lies,  but  he  knew  that  the  majority  of  the  people  of  the  neigh- 
borhood regarded  his  reputation  for  truth  as  bad. 

J.  W.  Savage,  principal  of  the  Abilene  school,  testified  for  the 
defense  that,  basing  his  knowledge  of  A.  Lieb's  general  reputa- 
tion for  truth  and  veracity  upon  information  derived  from  a 
majority  of  Lieb's  neighbors,  he  would  pronounce  it  bad.  Wit- 
ness harbored  no  ill  feeling  towards  Lieb,  notwithstanding  Lieb 
once  denied  witness's  knowledge  of  about  two  hundred  head 
of  his,  witness's,  sheep,  which  strayed  from  his  flock  and  got 
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mixed  with  Lieb's  sheep.  Witness  recovered  his  two  hundred 
sheep. 

Mrs.  M.  N.  Daniels  testified,  for  the  defense,  that  Mrs.  Caro- 
line Lieb  was  at  the  house  of  her  brother,  the  defendant,  in 
Shackelford  county,  Texas,  on  the  twenty -fourth  day  of  Decem- 
ber, 1884.  On  that  occasion  she  told  defendant,  in  the  witness's 
presence,  that  she  would  not  have  testified  against  him  at  his 
recent  trial,  but  that  her  husband,  A.  Lieb,  forced  her  to  do  it. 
She  was  terribly  bruised  and  beaten  up,  and  said  that  she  had 
fallen  from  a  wagon  and  got  lost. 

B.  F.  Cotton  testified,  for  the  defense,  that,  in  February, 
(1885?)  he  was  employed  by  defendant  to  represent  him  as  coun- 
sel upon  his  examining  trial  under  a  complaint  charging  him 
with  the  theft  of  two  yoke  of  oxen.  Defendant,  at  that  time, 
was  in  the  Eastland  jail.  Witness  saw  him  solitary  and  alone 
in  the  jail,  and  asked  him  about  his  fee.  Defendant  said  that 
his  mother  would  pay  the  witness  his  fee,  and  suggested  that  if 
the  witness  would  get  him  a  sheet  of  paper  he  would  write  her 
to  send  the  witness  the  amount  of  his  fee.  Witness  went  to  the 
sheriflf's  office,  got  one  of  the  sheriff's  letter  heads  and  took  it  to 
the  defendant.  Defendant  told  witness  to  call  for  the  letter 
within  thirty  minutes.  Witness  returned  at  the  appointed  time, 
and  defendant  passed  him  a  letter  through  the  grating,  and  told 
witness  to  send  it  for  him.  Witness  read  the  letter  and  mailed 
it  to  the  defendant's  mother  at  Patrick  post  office,  McLennan 
county,  Texas.  Defendant's  mother  came  to  Eastland  afte^ 
wards,  and  brought  the  defendant  some  money.  Witness  iden- 
tified a  letter  in  evidence  as  the  letter  written  by  the  defendant. 

Jack  Fielder  testified,  for  the  defense,  that  he  had  corres- 
ponded with  the  defendant  for  a  long  time,  and  knew  his  hand 
writing  perfectly.  The  letter  in  evidence,  and  identified  by  the 
witness  Cotton,  was  in  the  genuine  hand  writing  of  the  defend- 
ant. 

Judge  Josiah  Boone,  as  an  expert,  testified,  for  the  defense, 
that  the  bills  of  sale  to  T.  C.  Fort  signed  "T.  F.  Smith,"  and 
the  letter  in  evidence  proved  to  have  been  written  by  the  defend- 
ant, though  some  of  the  letters  were  feebly  similar,  were,  most 
positively,  written  by  different  persons.  The  orthography  and 
grammar  of  the  bills  of  sale  were  infinitely  superior  to  those  of 
the  letter.  The  man  who  wrote  the  letter  could  not  have  written 
the  bills  of  sale.  Both  instruments  were  genuine,  and  not  dis- 
guised hand  writings. 
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B.  B.  Truly,  as  an  expert,  testified  substantially  as  did  the 
witness  Boone. 

Jack  Fielder,  recalled  for  the  defense,  testified  that  defendant 
and  George  Brooks  resembled  each  other  to  a  remarkable  degree. 
The  distance  from  Cross  Plains  to  the  Clear  fork  of  the  Brazos 
river,  where  A.  Lieb  lived,  was  between  sixty-five  and  seventy 
miles. 

Esquire  ColBfman  testified,  for  the  defense,  that  he  lived  about 
three  miles  from  Cross  Plains,  in  Callahan  county,  Texas,  and 
had  been  justice  of  the  peace  for  that  precinct  since  1882.  Wit- 
ness had  a  slight  acquaintance  with  the  defendant  in  the  spring 
of  1884,  since  which  time  the  defendant  had  changed  very  much 
in  personal  appearance.  Defendant  came  to  witness's  house  on 
the  sixteenth  day  of  May,  1884,  in  company  with  some  other 
men,  who*  came  to  post  an  estray  horse.  Defendant's  visit  was 
made  to  prevent  the  witness  from  solemnizing  a  marriage  be- 
tween a  lady  relative  of  his,  defendant's,  and  one  George  Brooks. 
Witness  located  the  date  positively  by  the  record  he  made  estray- 
ing  the  horse.  Defendant  was  then  camped  in  the  neighborhood 
near  G.  W.  Bell's  place,  and  had  been  in  the  neighborhood  about 
a  week.  Witness  did  not  know  how  long  after  May  16  defend- 
ant remained  in  that  neighborhood.  From<!;!ross  Plains  to  Albany, 
in  Shackelford  county,  the  distance  is  fifty  miles. 

G.  W.  Bells  testified,  for  the  defense,  that  in  the  spring  of  1884, 
the  defendant  and  his  family  camped  near  his  house.  Witness 
could  not  recall  the  month.  He  remembered  that  during  that 
time  defendant  went  to  Esquire  Coffman  to  prevent  the  celebra- 
tion of  the  marriage  ot  a  young  girl  and  one  George  Brooks. 
Defendant  had  then  been  camped  near  witness's  place  fully  a 
week,  and  remained  in  that  camp  fully  two  weeks  afterwards. 
Witness  saw  him  at  least  twice  every  day  during  the  said  three 
weeks. 

The  defendant's  application  for  a  continuance  was  based  upon 
the  absence  of  six  witnesses.  The  application  alleged  that  by 
three  of  them  the  defendant  expected  to  prove  that,  on  the 
twenty-third  day  of  May,  1884,  the  defendant  was  with  them 
near  Cross  Plains,  and  near  Q.  W.  Bell's  residence,  and  that  he 
neither  had  the  oxen  in  his  possession  nor  under  his  control.  By 
two  of  the  other  witnesses  he  expected  to  prove  that  he  bought 
the  horse  in  question  from  George  Brooks,  and  by  the  remaining 
witness  that  he  was  not  the  party  who  traded  the  oxen  to  G.  C. 
Fort  for  the  horse. 
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J.  T.  Hammons  and  B.  F.  Cotton,  for  the  appellant. 
J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

WiLLSON,  Judge.  Defendant's  first  application  for  a  continu- 
ance, grounded  upon  the  absence  of  witnesses  whose  testimony 
is  alleged  to  be  material  to  his  defense,  shows  that  he  used  legal 
and  sufficient  diligence  to  obtain  said  testimony.  The  applica- 
tion, in  other  respects,  complies  fully  with  the  requirements  of 
the  law.  There  can  be  no  question  but  that  the  absent  testi- 
mony, as  it  is  set  forth  in  the  application,  was  material  to  the 
defendant,  and  the  evidence  adduced  on  the  trial  does  not  render 
it  improbable  that  it  is  true,  but,  on  the  contrary,  tends  to  cor- 
roborate it.  We  think  the  court  erred  in  not  granting  the  de- 
fendant's motion  for  a  new  trial,  when  it  appeared  from  the  evi- 
dence that  the  absent  testimony  was  not  only  material  to  the 
defendant,  but  was  probably  true. 

It  was  not  error  to  overrule  the  exceptions  to  the  indictment. 
It  charges  the  offense  of  swindling  in  due  form.  That  the  facts 
set  forth  in  the  indictment  may  have  constituted  theft,  does  not 
vitiate  the  indictment.  By  the  same  act  the  defendant  may  have 
committed  both  theft  and  swindling,  and  the  State  had  its  elec- 
tion to  prosecute  him  for  either  offense,  but  a  conviction  of  one 
would  bar  a  prosecution  for  the  other. 

Defendant's  plea  of  former  acquittal  was  bad  upon  its  face. 
It  should  have  been,  but  was  not,  excepted  to  for  insufficiency. 
It  presented  no  facts  which  could  operate  as  a  bar  to  this  prose- 
cution. It  pleaded  a  judgment  of  acquittal  of  the  charge  of 
theft  of  cattle,  while  this  prosecution  is  for  an  entirely  diflferent 
offense.  Defendant  may  have  been  innocent  of  the  theft  of  the 
cattle,  and  yet  guilty  of  the  crime  of  swindling  Fort  out  of  his 
horse.  Or  he  may  have  been  guilty  of  both  offenses,  because 
the  two  transactions  were  not  the  same. 

Because  the  court  erred  in  not  granting  the  defendant  a  new 
trial  upon  the  ground  that  it  was  developed  on  the  trial  that  a 
continuance  should  have  been  granted  him,  the  judgment  is  re- 
versed and  the  cause  is  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  25,  1886. 
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[No.  3981.  J 

David  J.  Brady  v.  The  State. 

1.  Former  Jbopardy^-Dischargb  of  Jury.— It  is  only  when  the  discre- 

tion conferred  upon  the  trial  court  to  ^*  discharge  the  jury  when  they  had 
been  kept  together  such  a  length  of  time  as  to  render  it  altogether  im- 
probable they  could  agree, '^  has  been  abused  to  the  prejudice^  of  the  ac- 
cused, that  this  court  will  interfere.  See  the  opinion  for  circumstances 
under  which  it  is  held  that  the  trial  court,  upon  a  former  trial  of  the  case, 
did  not  abuse  the  discretion  conferred  upon  it  by  the  said  article  by  dis- 
charging the  jury  after  it  had  been  out  nearly  two  days,  including  Sun- 
day. 

2.  Embezzlbmbnt— Fact  Casb.— To  constitute  embezzlement  under  the  code 

of  this  State,  the  (\on version  must  be  of  money  or  other  property  of  the 
principal  or  employer,  and  it  must  have  come  into  the  possession  of  the 
agent  or  employe  by  virtue  of  his  agency  or  employment.  See  the  opin- 
ion for  the  substance  of  evidence  Iield  insufficient  to  support  a  conviction 
for  embezzlement,  in  as  much  as  it  does  not  establish  the  necessary  fact 
that  the  money  converted  was  the  property  of  the  employer. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before 
the  Hon.  A.  8.  Walker. 

The  conviction  in  this  case  was  for  the  embezzlement  of  thirty- 
eight  dollars  and  seventy-eight  cents,  the  property  of  J.  H.  Pat- 
terson, in  Travis  county,  Texas,  on  the  first  day  of  November, 
1885. 

The  opinion  states  sufficiently  the  purport  of  the  testimony  of 
Messrs.  Patterson  and  Dahlich,  the  only  witnesses  in  the  case. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Robertson  &  Williams,  for  the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  embezzlement.  When 
defendant  was  put  upon  trial  he  interposed  a  plea  in  bar  of  the 
prosecution,  which  was  held  bad  upon  demurrer,  and  this  is  the 
first  question  presented. 

Did  this  plea  show  former  jeopardy,  such  as  would  bar  a  far- 
ther prosecution?  The  facts  set  out  in  this  plea  are,  in  substance. 


31 

m 

28 

m 

81 

d5d 

31 

288 

660  21  Texas  Court  of  Appeals.  [Austin 

Opinion  of  the  court. 

•  ' '  ...  J, 

that  he  had  on  a  former  day  of  the  term,  to- wit,  on  the  tenth  of 
April,  1886,  been  put  upon  trial  upon  this  indictment;  that  he 
pleaded  not  guilty;  that  a  jury  was  duly  impaneled  and  sworn; 
that  the  case  was  submitted  16  the  jury  upon  the  law,  evidence, 
and  argument;  that  said  jury  retired  to  consider  of  their  verdict 
at  about  six  o'clock  p.  ra.  of  Saturday,  April  10;  that  about  two 
hours  thereafter  the  court  adjourned  to  the  Monday  following; 
that  on  Monday,  at  about  twenty-five  minutes  past  four  o'clock 
p.  m.,  they  were  brought  in  to  court  by  order  of  the  judge,  and 
reported  to  the  judge  that  they  had  not  and  could  not  agree  upon 
a  verdict  in  the  cause;  that  said  jury  had  been  out  for  about  for- 
ty-six hours,  including  Sunday;  that  the  court  thereupon,  with- 
out the  consent  of  defendant,  discharged  the  jury. 

It  has  been  held  by  this  court  in  Varnes  v.  The  State,  20  Texas 
Court  of  Appeals,  109,  that  it  is  only  where  the  discretion  con- 
ferred by  Article  701  of  the  Code  of  Criminal  Procedure  upon  the 
trial  court  to  discharge  the  jury  when  they  have  been  kept  to- 
gether such  a  length  of  time  as  to  render  it  altogether  improbable 
they  can  agree,  has  been  abused  to  the  injury  of  the  defendant's 
rights,  that  this  court  will  interfere.  In  this  case  there  is  no 
such  abuse  or  consequent  injury  shown,  and  we  are  of  the 
opinion  that  the  court  did  not  err  in  sustaining  the  demurrer  to 
the  plea. 

Another  question  presented  by  the  record  is:-  Does  the  evi- 
dence sustain  and  warrant  the  conviction  for  the  crime  of  em- 
bezzlement? To  constitute  the  crime  of  embezzlement  under 
our  code,  the  conviction  must  be  of  money  or  other  property  of 
the  principal,  or  employer,  smd,  it  must  have  come  in  to  posses- 
sion of  the  agent,  or  employe,  by  virtue  of  such  agency  or  em- 
ployment. Unless  these  two  facts  are  proven,  the  conversion 
may  be  a  crime,  but  it  is  not  the  crime  of  embezzlement.  It  is 
the  breach  of  a  trust  reposed  in  the  agent,  or  employe,  by  his 
principal,  or  employer,  which  is  the  gist  of  the  oflfense.  (John- 
son V.  The  State,  21  Texas,  775.) 

The  "defendant  in  the  case  at  the  bar  presented  to  one  Dahlich 
a  bill,  or  account,  against  Dahlich,  and  in  favor  of  Patterdon,  for 
the  price  of  a  bale  of  cotton.  Dahlich,  knowing  the  bill  to  be  due 
and  owing  to  Patterson,  and  knowing  that  defendant  was,  or 
had  been,  in  the  employ  of  Patterson,  and  believing  defendant 
authorized  to  collect  the  money,  paid  it  to  defendant.  The  de- 
fendant never  accounted  for  the  money  to  Patterson. 

Patterson's  testimony,  so  far  as  it  bears  upon  the  issue  we  are 
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discussing,  is  as  follows:  **  He  (defendant)  was  in  my  employ  *  * 
as  clerk  and  cotton  weigher,  and  to  do  any  thing  he  might  be 
called  upon  to  do.  I  know  this  paper  (the  bill).  I  know  the 
hand  writing.  It  is  in  defendant's  hand  writing.  C.  A.  Dahlich 
owed  me  the  amount  named  in  the  bill,  for  a  bale  of  cotton.  De- 
fendant never  notified  me  of  having  coUepted  it.  *  *  Defend- 
ant was  employed  by  me  to  act  as  clerk,  to  sample  and  weigh 
cotton.  I  some  times  would  be  called  away,  and  would  then 
sign  checks  for  him  to  buy  cotton.  He  performed  such  duties 
about  the  office  as  I  directed  him  to  do.  *  *  I  never  author- 
ized defendant  to  collect  bills  for  me.  I  never  sent  him  out  bill 
collecting.  *  I  did  not  make  out  this  bill.  I  did  not  authorize 
defendant  to  make  it  out.  I  did  not  authorize  him  to  present  it, 
I  did  not  authorize  him  to  receive  said  money  for  me.  He  did  it 
on  his  own  hook,  and  without  any  authority  from  me.  I  never 
authorized  him  to  collect  this  money,  and  he  had  no  authority  to 
receive  it.     He  acted  outside  of,  and  beyond  his  employment  by 


me." 


To  recur  to  our  question:  Did  this  money  come  into  the  pos- 
session of  defendant  by  virtue  of  his  agency  or  employment? 
Was  the  money  thus  in  the  possession  of  defendant  the  money 
of  Patterson?  If  these  questions  are  to  be  answered  in  the 
affirmative,  the  conviction  is  right  and  must  stand;  otherwise 
not.     ^ 

We  are  of  the  opinion  that  the  money  was  not  collected  by 
the  defendant  by  virtue  of  his  employment,  and  that  the  money 
converted  was  not  the  money  of  the  principal,  Patterson,  for 
the  reason  that  after  the  collection  made  by  defendant,  Dahlich's 
debt  to  Patterson  still  existed.  * 

Because  the  evidence  does  not  support  the  allegation  in  the 
indictment  that  the  money  appropriated  was  the  property  of 
Patterson,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  25, 1886. 
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[No.  4082.] 

Jefp  Cain  v.  The  State. 

Theft — Evidence. — See  the  opinion  for  the  substance  of  evidence  adduced 
upon  a  trial  for  theft  held  insufiScient  to  support  a  conviction,  because, 
under  the  circumstances  of  the  case,  it  fails  to  establish  a  fraudulent 
intent  at  the  time  of  the  taking. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  be- 
fore the  Hon.  A.  S.  Walker. 

The  conviction  in  this  case  was  for  the  theft  of  a  locket  and 
necklace,  of  value  exceeding  twenty  dollars,  the  property  of 
Mary  Marshall,  in  Travis  county,  Texas,  on  the  tenth  day  of 
December,  1883.  A  term  of  three  years  in  the  penitentiary  was 
the  penalty  awarded  by  the  jury. 

The  opinion  sufficiently  discloses  the  case. 

Walker  Moore  and  Robert  G.  West,  for  the  appellant. 

«/.  H,  Burts,  Assistant  Attorney  General,  for  the  State. 

HuRr,  Judge.  This  is  a  conviction  for  theft.  The  material 
facts  in  evidence  were  that  the  prosecuting  witness,  the  alleged 
owner  of  the  stolen  property,  had  for  some  time  served  the 
defendant  in  the  capacity  of  mistress,  they  living  together  as  man 
and  wife.  They  came  to  Austin  together.  After  reaching  Aus- 
tin they  did  not  live  together.  The  witness  had  a  room  at  a 
hotel  in  the  city.  In  the  month  of  August  or  September,  defend- 
ant visited  her  in  that  room.  They  disagreed  about  the  witness 
going  to  a  place  called  '*Pressler's  garden."  The  property  (a 
locket  and  chain)  was  lying  on  the  table  in  the  room:  The  de- 
fendant took  it,  as  he  said,  to  prevent  the  witness  going  to  the 
garden.  The  witness  did  not  consent  to  the  taking.  She  repeat- 
edly asked  the  defendant  for  it,  he  giving  some  excuse  for  not 
returning  it.  In  December  following  he  sold  the  articles  to  a 
pawn  broker,  claiming  to  be  the  owner.  The  pawn  broker  kept 
them  about  a  year,  and  sold  them  to  another  pawn  broker,  from 
whom  they  were  recovered  by  the  witness  in  an  action  at  law. 
When  informed  that  this  action  was  pending,  the  defendant 
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claimed  ownership,  and  promised  that  evidence  should  be  forth- 
coming to  prove  his  claim,  but  failed  to  produce  the  evidence. 
The  indictment  was  presented  November  28,  1885. 

The  learned  trial  judge  charged  the  jury  that,  "  if  the  jury  are 
not  satisfied  from  the  testimony  that  the  taking  was  fraudulent, 
they  will  acquit.  And,  if  the  testimony  should  show  that  the 
defendant  took  the  property  only  to  keep  said  Mary  Marshall 
from  attending  at  Pressler's  garden,  then  they  will  acquit  the 
defendant."  This  was  the  law  of  the  case,  and  the  question, 
under  the  rule  thus  announced,  was,  is  the  evidence  sufiScient  to 
warrant  the  conclusion  arrived  at  by  the  jury,  that,  at  the  time 
of  the  taking,  the  fraudulent  intent  existed  in  the  mind  of  the 
defendant?  Taking  into  consideration  the  relations  of  the  par- 
ties and  the  length  of  time  which  elapsed  from  the  date  of  the 
taking,  and  the  time  of  the  conversion,  we  are  not  satisfied  to 
let  this  conviction  stand. 

Because  the  evidence  is  insufficient  to  show  a  fraudulent  intent  i 
at  the  time  of  the  taking,  the  judgment  is  reversed  and  the/ 
cause  remanded.  / 

Reversed  and  remanded. 

Opinion  delivered  June  26,  1886. 


[No.  4046.] 
Bill  WaterhouseT  v.  The  State. 

BuReLARY.—'' Domestic  Servant,*' as  that  term  is  defined  by  legal  lexi- 
cographers, and  as  it  is  used  In  Article  714  of  the  Penal  Code,  means  a 
servant  who  resides  lu  the  house  with  the  master  he  serves,  and  does  not 
Include  a  servaat  whose  employment  is  outside,  and  not  in  the  house.  A 
farm  hand,  who  sleeps  and  eats  outside  of  the  master's  house,  though  he 
performs  chores  inside  of  the  house,  when  directed,  does  not  come  within 
the  meaning  of  the  legal  term  ^'domestic  servant.''  Note  the  state  of 
proof  in  this  case  held  not  to  show  that  the  accused  was  a  *' domestic" 
servant. 

Appeal  from  the  District  Court  of  Panola.    Tried  below  be- 
fore  the  Hon.  J.  Q.  Hazlewood. 
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The  conviction  in  this  case  was  for  the  burglary  of  the  house 
of  C.  O.  Respass,  in  Panola  county,  Texas,  on  the  tenth  day  of 
March,  1886.  A  term  of  three  years  and  six  months  in  the  peni- 
tentiary was  the  penalty  assessed  by  the  verdict. 

Mrs.  C.  O.  Respass,  the  wife  of  the  prosecuting  witness,  was 
the  first  witness  for  the  State.  8he  testified,  in  substance,  that 
the  defendant  was  in  the  employ  of  her  husband,  as  a  farm  hand, 
from  Christmas  eve,  1885,  until  March  10,  1886.  On  the  evening 
of  the  last  mentioned  day,  being  Sunday,  the  witness  left  her 
home  to  visit  the  home  of  her  father-in-law,  about  three  hun- 
dred yards  distant,  and  in  sight.  She  left  home  about  one  hour 
before  sun  down,  accompanied  by  her  little  brother-in-law.  She 
closed  and  bolted,  but  did  not  lock  the  doors  of  her  house.  The 
defendant  was  standing  in  the  yard  when  she  left.  While  the 
witness  was  at  the  house  of  her  father-in-law,  her  little  broth- 
ers-in-law were  sent  back  to  her  house  for  a  bucket  of  water. 
On  their  return  with  the  water,  just  before  sun  down,  they  re- 
ported to  the  witness  that  the  doors  of  her  house  were  open,  and 
that  the  defendant  was  gone.  Witness  repaired  to  her  house  at 
once,  reaching  it  about  sun  down.  She  found  the  house  open, 
and  that  the  defendant  had  gone.  The  hasp  of  her  husband's 
trunk  had  been  wrenched  in  two,  and  the  trunk  opened,  andsev- 
eral  articles,  including  a  money  belt,  some  tobacco,  and  some 
cartridges  that  were  in  the  trunk,  were  missing.  Her  husband's 
pistol,  which  was  kept  in  a  provision  box,  was  also  gone.  Wit- 
ness's husband  returned  home  afterwards,  and  went  in  pursuit 
of  the  defendant,  and  brought  the  missing  articles  back  home. 
Defendant  was  hired  as  a  farm  hand,  an<l  did  not  eat  or  sleep  in 
the  house  that  was  entered,  but  would  perform  any  little  chores, 
such  as  making  fires,  bringing  water,  etc.,  that  was  required  of 
him.  The  house  burglarized  could  not  be  opened  without  dis- 
placing the  bolts,  which  the  wind  could*  not  have  done.  Witness 
did  not  consent  for  the  defendant  to  enter  that  house,  or  remove 
the  articles  mentioned. 

C.  O.  Respass  testified,  for  the  State,  that  when  he  returned  to 
his  home  on  the  evening  of  March  10,  1886,  and  discovered  that 
his  house  had  been  burglarized,  he  went  to  the  town  of  Carth- 
age, and  reported  the  burglary  to  the  sheriff.  He  and  the  sheriff 
then  repaired  to  the  public  square,  and  found  the  defendant  in 
company  with  some  other  negroes.  Witness  said  to  the  sheriff: 
*' There  is  Bill,  now."  Defendant  started  to  ixin,  without  say- 
ing a  word  to  witness,  and  stopped  only  when  the  sheriff  drew^ 
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his  pistol  and  threatened  to  shoot.  Ho  was  then  searched,  and 
all  of  the  missing  articles  weYe  found  upon  his  person.  Witness 
hired  the  defendant  as  a  farm  hand,  but  defendant  would  make 
fires  in,  £uid  bring  water  to  the  dwelling  house,  when  required. 
He  slept  in  the  gin  house,  and  ato  his  meals  in  the  dining  room 
or  kitchen,  which  was  a  separate  building  from  the  one  entered. 
The  articles  described  belonged  to  the  witness,  and  were  taken 
from  his  private  dwelling,  without  his  knowledge  or  consent, 
and  at  a  time  when  neither  the  defendant  nor  other  person  had 
the  witness's  consent  to  enter  said  house.  Defendant  usually 
kept  his  clothes  and  other  possessions  in  the  gin  house,  where  he 
slept,  or  at  the  house  in  Carthage  where  his  washing  was  done. 
On  his  return  home,  after  the  apprehension  of  the  defendant, 
the  witness  found  the  defendant's  clothes  and  a  pair  of  shoes  in 
an  old  out  house,  and  not  in  the  gin  house  where  he  slept.  The 
State  closed. 

Lee  Respass,  the  brother  of  the  prosecuting  witness,  testified 
for  the  defense,  that  he,  his  brother,  and  two  step  brothers,  went 
to  the  house  of  £1.  O.  Respass,  about  one  hour  before  sun  down, 
on  the  evening  of  Sunday,  March  10,  1886.  When  he  reached  a 
point  about  thirty  yards  distant  from  the  house,  he  saw  the  de- 
fendant step  out  of  the  door  of  the  said  house,  to  the  gallery. 
The  door  was  open  when  witness  first  saw  it  on  that  occasion. 
Neither  witness  nor  either  of  the  boys  with  him  went  into  the 
house.  Witness  did  not,  when  he  got  back  to  his  father's  house, 
tell  his  sister-in  law,  Mrs.  C.  O.  Respass,  that  her  hoiise  was 
open  and  the  defendant  gone. 

The  motion  for  new  trial  raised  the  question  discussed  in  the 
opinion. 

No  brief  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  an  appeal  from  a  conviction  for  bur- 
glary. If  the  defendant  was  a  doniestic  servant  of  the  owner  of 
the  house,  the  conviction  cannot  stand,  for  in  such  case  the 
statute  (Penal  Code,  Art.  714)  requires  that  there  shall  be  an 
actual  breaking,  and  the  evidence  found  in  the  record  does  not 
show  such  a  breaking. 

Was  he  a  domestic  servant?  The  wife  of  the  owner  of  the 
house,  a  witness  for  the  State,  testified  that  ''the  defendant  was 
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employed  by  her  husband  to  do  farm  work;  that  he  would  bring 
water,  make  fires,  and  do  any  thins?  about  the  house  for  them 
that  he  was  required;  he  did  not  sleep  or  eat  in  the  house  that 
was  entered."  The  owner  of  the  house  testified  that  he  "hired 
defendant  at  the  sum  of  ten  dollars  per  month;  that  defendant 
would  make  fires,  bring  water  in  the  dwelling  house  of  witness 
and  family  when  told  to  do  so:  that  he  was  hired  as  a  farm  band, 
and  slept  in  the  gin  house  at  night,  and  ate  his  meals  in  the  din- 
ing room  or  kitchen,  which  was  separated  from  the  house  that 
was  entered." 

The  article  of  the  code  we  have  cited  uses  the  terms  "a  domes- 
tic servant  or  other  inhabitant  of  such  house,"  and  the  Supreme 
Court,  in  Wakefield  v.  The  State,  41  Texas,  658,  says:  "These 
terms  do  not  extend  to  a  servant  whose  employment  is  out  of 
doors,  and  not  in  the  house,"  and  quote  with  approval  the  defi- 
nition in  Bouvier,  that  "domestics  are  those  who  reside  in  the 
house  with  the  master  they  serve."  Now,  very  clearly  the  de- 
fendant did  not  reside  in  the  house  with  his  employer.  He  did 
not  eat  or  sleep  there;  and  the  fact  that,  on  occasion,  when  bid- 
den to  do  so,  he  brought  water  or  made  fires  in  the  house,  does 
not  make  him  a  domestic  within  the  meaning  of  the  statute,  his 
employment  being  as  a  farm  hand.  He  had  no  right  to  enter 
the  house,  such  as  is  conceded  to  domestics  by  the  law. 

The  judgment  is  affirmed. 

Affirmed. 
Opinion  delivered  June  25,  1886. 
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[No.  5076.] 
Humphrey  Moore  v.  The  State. 

Practice— PRiviiiKGE  of  Counsel.— Article  788  of  the  Code  of  CrimiiiAl 
Procedure  provides  that  ^'^the  effect  of  a  new  trial  is  to  place  the  eaose 
in  the  same  position  in  which  it  was  before  any  trial  bad  taken  place. 
The  former  conviction  shall  be  regarded  as  no  presuihption  of  gniit,  nor 
shall  it  be  alluded  to  in  the  argument.^'  The  effect  of  a  decision  of  the 
Court  of  Appeals,  reversing  and  remanding  a  conviction  had  in  the  coart 
below,  is  to  award  the  accused  a  new  trial.  See  the  opinion  in  extetuo 
for  remarks  of  prosecuting  counsel,  used  in  argument  to  the  jury,  ?ield  to 
be  a  palpable  violation  of  the  statute,  and,  therefore,  reversible  error. 
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Appeal  from  the  District  Court  of  San  Saba.  Tried  below  be- 
fore the  Hon.  A.  W.  Moursund. 

This  is  the  appellant's  second  appeal  from  a  conviction  for  an 
assault  with  intent  to  rape  one  Willie  Ogle,  a  female  under  the 
age  of  ten  years.  The  penalty  assessed  upon  this  trial  was  a 
term  of  two  years  in  the  penitentiary.  The  evidence  was  sub- 
stantially the  same  as  that  adduced  upon  the  former  trial,  which 
will  be  found  fully  set  forth  in  the  twentieth  volume  of  these 
reports,  commencing  on  page  275. 

Burleson  &  Harris^  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  The  appellant  being  on  trial  for  assault  with 
intent  to  rape,  the  district  attorney,  in  his  address  to  the  jury, 
made  use  of  the  following  language:  ''Gentlemen  of  the  jury, 
a  good  jury  of  your  county  convicted  the  defendant  of  the  of- 
fense with  which  he  is  now  charged,  upon  a  former  and  a  previ- 
ous indictment,  and  his  attorneys  appealed  it  to  the  Court  of  Ap- 
peals upon  a  trifling  technicality  in  drawing  the  indictment;  and 
that  court  reversed  the  case,  and,  by  taking  advantage  of  this 
trifling  technicality,  without  merit,  he  has  caused  your  county 
great  expense,  which  comes  out  of  the  pocket  of  every  good  tax 
payer,  yourselves  among  the  rest;  and  now,  in  view  of  these 
facts,  I  ask  you  to  give  him  such  a  term  in  the  penitentiary  that 
will  make  up  for  this  great  expense  he  has  caused  upon  a  mere 
technicality." 

The  defense  promptly  excepted,  and  the  matter  is  presented 
here  by  bill  of  exceptions  duly  saved,  the  ground  of  objection 
being  that  the  remarks  were  unfair,  outside  of  the  record,  and 
prejudicial  to  the  defendant. 

On  a  former  appeal  a  judgment  of  conviction  in  this  case  was 
reversed  and  the  cause  remanded  for  errors  indicated  in  the 
opinion  of  the  court.  (See  Moore  v.  The  State,  20  Texas  Ct.  App., 
275.)  The  effect  of  that  decision  was  to  award  the  defendant  a 
new  trial.  Our  statute  provides  that  "  the  effect  of  a  new  trial 
is  to  place  the  cause  in  the  same  position  in  which  it  was  before 
any  trial  had  taken  place.  The  former  conviction  shall  be  re- 
garded as  no  presumption  of  guilt,  nor  shall  it  he  alluded  to  in 
the  argument.''    (Art.  783,  Code  Crim.  Proc.)    The  right  secured 
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to  one  accused  of  crime  by  this  provision  is  a  substantial  one, 
and  he  is  entitled  to  have  it  enforced.  (Hatch  v.  The  State,  8 
Texas  Ct.  App.,  416.) 

The  remarks  of  counsel,  so  far  as  set  out  above,  were  in  direct ' 
violation  of  this  law.  That  another  jury,  on  a  former  trial, 
reached  the  conviction  that  the  accused  was  guilty  of  the  crime 
charged  to  him  cannot  be  used  as  a  fact  or  in  argument  upon 
any  subsequent  trial;  nor  will  the  fact  that  the  accused  had 
prosecuted  an  appeal  from  such  conviction,  and  thus  entailed  an 
adidtional  expense  upon  the  county  or  State,  constitute  a  fact  to 
be  used  in  evidence,  or  a  reason  to  be  used  in  argument,  for  the 
purpose  of  inducing  the  jury  to  increase  the  punishment  to  be 
fixed  by  their  verdict.  By  the  Constitution  of  the  State  is  secured 
to  the  citizen  the  right  of  an  appeal  from  any  judgment  of  con- 
viction in  felony  cases,  and  in  the  prosecution  of  such  right  to  a 
reversal  of  such  conviction  he  is  not  to  be  held  accountable  for, 
nor  is  he  to  be  punished  for  the  additional  expense  that  may  thus 
be  entailed  upon  the  country;  for  the  very  simple  reason  that 
such  expense  results  from  the  inefficiency  of  the  agencies  which 
the  State  has  charged  with  the  administration  of  th^law. 

In  many  decisions  this  court  has  urged  upon  counsel,  whose 
duty  it  is  to  proscute  the  pleas  of  the  State,  to  refrain  from  in- 
jecting into  trials  of  cases  of  this  kind  any  matter  calculated  to 
inflame  the  minds  or  excite  the  prejudice  of  the  jury.  If  we 
could  add  anything  to  what  has  been  said,  or  could  use  any  lan- 
guage calculated  to  redch  the  minds  and  consciences  of  those  to 
whom  such  admonitions  are  addressed,  we  would  avail  ourselves 
of  the  present  occasion  so  to  do.  As  we  can  not,  we  can  only 
reverse  and  remand  the  case,  in  the  hope  that  the  accused  may 
secure  a  fair  and  impartial  trial,  according  to  law  and  according 
to  those  methods,  alike  ancient  and  honorable,  which  still  ob- 
tain in  all  enlightened  courts.     It  is  so  ordered. 

Reversed  and  remanded. 

Opinion  delivered  June  25,  1886. 
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[No.  3885.] 

Dave  Pierce  v.  The  Sta.tb. 

Murder. — Indictment  to  oharKe  the  offense  of  murder  mast  charge  not 
merely  that  the  accused  murdered,  but  that  he  killed  the  decearad. 

Appeal  from  the  District  Court  of  Freestone.  Tried  below 
before  the  Hon.  L.  D.  Bradley. 

The  indictment  sought  to  charge  the  appellant  and  one  John 
Shields  jointly  with  the  murder  of  Wade  W.  Patterson,  on  the 
fourth  day  of  January,  ]  867.  The  appellant,  being  alone  upon 
trial,  was  found  guilty  of  murder  in  the  first  degree,  and  his  pun- 
ishment assessed  at  a  life  term  in  the  penitentiary. 

No  brief  for  the  appellant  has  reached  the  Reporters. 

J.  H.  BurtSy  Assistant  Attorney  General,  and  Ruftis  Hardy, 
district  attorney  thirteenth  judicial  district,  for  the  State. 

Hurt,  Judge.  This  appeal  is  from  a  conviction  for  murder 
of  the  the  first  degree. 

The  indictment  charges  that  "Dave  Pierce  did,  with  malice 
aforethought,  murder  Wade  Patterson  by  shooting  him,  the  said 
Patterson,  with  a  gun."  This  court,  in  the  case  of  Strickland  v. 
The  State,  19  Texas  Court  of  Appeals,  518,  held  a  similar  indict- 
ment fatally  defective  because  it  did  not  directly  charge  that  the 
accused  "killed"  the  deceased.  That  decision  is  conclusive  of- 
this  case. 

Because  the  indictment  is  insufficient  to  support  a  conviction 
for  murder,  the  judgment  is  reversed  and  the  prosecution  dis- 
missed. 

Reversed  and  dismissed. 

Opinion  delivered  June  25, 1886. 
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[No.  6012.] 

Henry  McGeb  v.  The  State. 

1.  Assault  to  Rape— Practice— Evidence.— The  mother  of  the  alleged 

injured  party  was  permitted,  on  a  trial  for  assault  with  intent  to  rape,  to 
testify,  for  the  State,  to  the  particularb  of  the  complaint  made  to  her  by 
the  alleged  injured  party  on  the  morniug  after  the  night  of  the  alleged 
assault.  Held,  error.  Such  evidence  is  admissible  only  when  the  state- 
ments of  the  alleged  injured  party  are  cotemporaneons  with  and  illns- 
trative  of  the  asnault,  and  therefore  are  res  gestce. 

2.  Same— OHARas  of  the  Court.— Evidence  tending  to  show  that  the  ac- 

cused made  an  indecent  assault  upon  the  person  of  the  injured  female, 
but  with  no  intention  of  penetrating  her  person  with  his  male  member, 
required  a  charge  to  the  effect  that  there  could  be  no  rape  without  pene- 
tratioU)  and  no  assault  with  intent  to  rape  without  an  intent,  at  the  time 
of  the  assault,  to  penetrate  the  person  of  the  assaulted  female.  Refasing 
a  special  charge  to  such  effect,  the  trial  court  erred. 
8.  Same— AaaRAVATBD  Assault  and  Battery.— The  evidence  alluded  to 
demanded  of  the  trial  court  a  charge  upon  aggravated  assault  aod 
battery. 

Appeal  from  the  District  Court  of  Limestone.  Tried  below  be- 
fore the  Hon.  L.  D.  Bradley. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to 
rape  one  Carry  Rhodes,  in  Limestone  county,  Texas,  on  the  sec- 
ond day  of  July,  1885.  The  penalty  assessed  against  the  appel- 
lant was  a  term  of  two  years  in  the  penitentiary. 

The  statement  of  facts  covers  twenty-six  pages  of  the  record. 
Ordinarily  the  evidence  would  be  reported  in  a  condensed  form, 
in  as  much  as  it  is  involved  in  each  of  the  rulings  of  the  court 
But  to  follow  it  in  detail,  in  order  to  disclose  the  facts  proved— 
however  necessary  a  process  in  the  court  below — would  involve 
the  relation  of  a  narrative  too  indecent  and  obscene  for  publica- 
tion. It  is  sufficient  to  say  that,  according  to  the  testimony  of 
the  prosecutrix,  the  defendant  came  to  her  ted,  in  the  house  of 
her  mother  and  stepfather,  during  the  absence  of  those  persons, 
pulled  her  clothing  up  to  her  waist,  unbuttoned  his  pants  and 
drawers,  got  on  top  of  the  prosecutrix,  pressed  her  legs  apart, 
and  placed  his  male  m  ember  between  her  legs  at  the  point  of 
bifurcation,  attempting  but  failing  to  introduce  it  into  her  pri- 
vate organ.     He  threatened  to  kill  her  if  she  made  outcry.   The 
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private  parts  of  the  prosecutrix,  it  seems,  were  dry  when  the 
defendant  covered  her,  but  were  saturated,  as  likewise  was  the 
bed  in  part,  when  he  released  her. 

The  defense,  in  rebuttal,  read  the  written  testimony  of  the 
prosecuting  witness,  taken  before  the  examining  trial.  It  con- 
tained some  statement  from  which  it  could  be  inferred  that,  in 
exposing  his  own  and  the  private  parts  of  the  prosecutrix,  and 
in  bringing  them  in  to  juxtaposition  with  out  introducing  the  one 
into  the  other,  the  accused  sought  only  an  interchange  of  inde- 
cent caresses.  The  written  testimony  also  showed  inconsisten- 
ces in  some  particulars  with  the  statement  of  the  witness  on  the 
stand. 

The  motion  for  new  trial  raised  the  questions  discussed  ii^  the 
opinion. 

■ 

Cobb  &  Kincaid,  for  the  appellant. 

J,  H,  Burts,  Assistant  Attorney  Qeneral,  for  the  State. 

Hurt,  Judge.  This  appeal  is  prosecuted  from  a  conviction 
for  assault  with  intent  to  rape,  the  punishment  fixed  for  the  ver- 
dict being  two  years  in  the  penitentiary. 

The  assault  was  made  at  night,  during  the  absence  of  the  girl's 
mother  and  step-father.  When  they  returned,  during  the  night, 
nothing  was  said  as  to  what  had  occurred  in  their  absence,  but 
the  girl  made  complaint  to  her  mother  the  next  morning.  The 
mother  being  a  witness,  she  was  allowed  to  testify  as  to  the  par- 
ticulars of  the  complaint  made  to  her  by  the  girl.  Under  re- 
peated decisions  of  this  court  such  evidence  is  inadmissible 
except  where  such  statements  by  the  injured  party  are  contem- 
poraneous with,  and  illustrative  of,  the  assault,  and,  being  so, 
are  res  gestce.     In  this  case  this  was  not  so. 

A  proper  predicate  having  been  laid,  the  defense  introduced 
in  evidence  the  testimony  of  the  prosecutrix  upon  the  examining 
trial,  which  contained  statements  that  tended  to  prove  that  it 
was  not  the  objecx,  or  intention,  of  the  defendant  to  penetrate 
the  person  of  the  assaulted  party.  Upon  this  branch  of  the  case 
a  charge  was  asked,  and  refused,  to  the  effect  that  there  could 
be  no  rape  without  penetration,  and  no  assault  with  intent  to 
rape  without  an  intent  to  penetrate;and  that,  if  the  jury  believed 
that  there  was  no  intent  to  penetrate,  the  defendant  should  be  ac- 
quitted.   The  evidence  alluded  to  above  presented  an  issue  in 
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the  case,  and  it  was  the  peculiar  province  of  the  jury  to  weigh 
such  evidence  and  determine  such  issue  under  proper  instruc- 
tions from  the  court,  and,  in  the  absence  of  any  instruction  in 
the  general  charge  specially  submitting  this  issue,  the  refusal  of 
those  requested  was  fundamental  error. 

This  same  evidence  called  for  a  charge  upon  aggravated  as- 
sault and  battery;  for,  however  outrageous  and  indiscreet  the  as- 
sault, the  intent  to  penetrate  the  person  is  the  element  which 
alone  can  make  the  crime  an  assault  with,  intent  to  rape.  The 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  25,  1886. 


fNo.  3998.] 
Robert  Bosborough  v.  The  State. 

1.  Practice— EviDBNCB.— The  general  rale  of  e^idenoe  that,  '*if  aqaefltioii 

is  put  to  a  witneea  which  is  collateral  or  irrelevant  to  the  issae,  his  an- 
swer can  not  he  contradicted  hy  the  party  who  asked  the  question,  but  w 
conclusive  against  him,^^  is  limited  to  collateral  and  irrelevant  inquiries. 
The  animus,  motive  or  ill  will  of  a  prosecuting  witness  to  the  accused  in 
a  criminal  case  is  never  a  collateral  or  irrelevant  inquiry.  See  the  opinion 
for  a  case  in  which  the  rule  does  not  apply,  and  for  evidence  erroneoody 
excluded. 

2.  Same— BiiiiiS  of  Excbptioit.— It  is  error  for  the  trial  court  to  refuse  a  de- 

fendant time  in  which  to  prepare  his  bills  of  exception,  but  to  render 
such  error  cause  for  reversal  it  must  be  made  to  appear  that  injury  to  the 
rights  of  the  accused  probably  resulted  from  the  action  of  the  ooort 
Note  this  court's  suggestion  that  time  should  always  be  allowed  for  the 
preparation  of  bills  of  exception,  in  as  much  as  it  rests  properly  with  the 
defendants  counsel  to  determine  the  importance  of  the  ruling  of  the 
court  to  which  he  desires  to  reserve  his  exceptions. 

3.  Same— Mutual  Combat— Charge  of  the  Court.— See  the  opinion  in 

extenso  for  facts  held  not  to  present  the  issue  of  mutual  combat,  where- 
fore the  trial  court  should  not  have  charged  the  law  applicable  to  to  an 
assault  made  in  the  course  of  a  mutual  combat 

Appeal  from  the  District  Court  of  Harrison.    Tried  below  be- 
fore the  Hon.  J.  G.  Hazlewood. 
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The  conviction  in  this  case  was  for  an  assault  with  intent  to 
murder  one  Harrison  Young,  in  Harrison  county,  Texas,  on  the 
tenth  day  of  March,  1884.  The  penalty  assessed  againsi  the  ap- 
pellant was  a  term  of  two  years  in  the  penitentiary. 

The  case  is  disclosed  in  the  opinion. 

'    No  brief  for  the  appellant. 

J.  H.  BurtSy  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  This  is  a  conviction  for  assault  with  intent  to 
murder. 

If  the  testimony  of  the  assaulted  party,  Young,  is  a  true  nar- 
ration of  the  facts,  this  is  what  occurred.  He,  Young,  met  de- 
fendant in  the  road  and  asked  him  for  some  money  defendant 
owed  him.  Defendant  replied  that  he  did  not  want  Young  to 
come  ^*  bull  dozing"  him  about  money;  that  he  was  mad  any 
how,  and  if  Young  fooled  with  him  he  would  pick  up  some  thing 
and  split  his  brains  out.  Young  drove  his  wagon  down  the 
road  to  the  house  of  one  Williams,  defendant  following,  and  he 
and  "witness  were  quarreling.  Witness  got  out  of  his  wagon  to 
see  some  one  in  the  house,  and  just  as  he  reached  the  gate,  some 
one  told  him  to  look  out,  that  defendant  was  going  to  strike  him 
with  an  ax.  He  turned  round  and  defendant  was  coming  down 
with  an  ax;  he  caught  the  blow  on  his  arm,  and  defendant 
struck  two  more  blows,  striking  him  on  the  shoulder  and  back. 
The  testimony  further  suflBciently  showed  the  ax,  as  used,  to  be 
a  deadly  weapon.  The  witness  did  not  in  any  way  attempt  to 
strike  the  defendant,  but  tried  only  to  ward  oflf  the  blows. 

Fanny  Young,  daughter  of  the  witness  Young,  substantially 
coroborated  the  testimony  of  her  brother.  She  was  the  one  who 
called  out  to  witness  that  defendant  was  going  to  strike. 

The  testimony  of  the  State's  witness  Trammell  agrees  with 
that  of  Young  up  to  the  time  Young  got  out  of  the  wagon. 
From  that  point  on  it  is  in  substance  as  follows:  **  When  Young 
got  out  of  the  wagon  he  had  a  whip  pole  in  his  hand  about  six 
feet  long  and  three-fourths  of  an  inch  in  diameter  at  the  larger 
end.  As  he  started  in  to  Williams's  house  he  passed  defendant, 
and  then  turned  round  facing  him,  with  his  pole  drawn  up,  the 
little  end  in  his  hand,  and  said  to  defendant:  *  You  fool  with  me 
this  morning,  and  I  will  put  you  to  death.'  Defendant  then 
grabbed  up  the  ax,  and  in  bringing  it  up  struck  Young  on  the 
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arm.  He  struck  at  Young  three  times,  but  hit  him  only  once." 
The  evidence  of  this  witness  seems  to  have  been  matter  of  sur- 
prise to  the  prosecution,  and,  having  laid  a  proper  predicate, 
another  witness  was  called  who  said  that,  in  an  interview  be- 
tween the  district  attorney  and  Trammell,  just  before  the  trial, 
the  latter  stated  the  facts  in  harmony  with  Young's  evidence. 
This  was  the  State's  case. 

Roseborough,  a  brother  of  the  defendant,  and  one  David  Simon, 
for  the  defense,  corroborated  the  narrative  of  Trammell.  The 
former  also  testified  that,  a  day  or  so  bef'ore  the  difficulty.  Young 
told  him  that  defendant  was  owing  him,  and  that  he  must  pay, 
or  the  next  time  he  saw  him  he  would  whip  or  kill  him.  All  of 
the  witnesses  agree  that  Young  and  defendant  were  quarreling 
as  they  came  down  the  road  to  Williams's  house. 

Now,  here  we  find  an  evident  conflict  in  the  evidence;  and,  in 
view  of  this  conflict,  the  defense,  in  cross-examination,  asked 
the  assaulted  party:  ''Are  you  not  unfriendly  to  the  defendant?" 
To  which  he  replied  that  he  was  not.  Afterward  the  defense 
offered  to  prove  that  the  defendant  had  been  active  in  procuring 
an  indictment  for  theft  of  hogs  to  be  presented  against  Young; 
that  he  was  a  material  witness  for  the  State  in  the  case,  and  that 
he  was  active  in  getting  evidence  for  the  State.  The  defense 
also  offered  in  evidence  the  indictment  against  Young  then  pend- 
ing in  the  trial  court.  On  objection  this  evidence  was  all  exclu- 
ded, the  learned  trial  judge  stating,  in  his  addenda  to  the  bill  of 
exception,  that  the  defense  having  asked  the  question,  *•  Are  you 
not  unfriendly  to  the  defendant?"  and  the  witness  having  an- 
swered in  the  negative,  they  could  not  be  heard  to  contradict  the 
witness;  that  the  witness,  in  his  testimony  in  chief,  did  not  speak 
of  his  good  or  ill  feeling;  and  in  eliciting  his  answer  upon  this 
subject,  the  defense  made  the  witness  their  witness.  After 
stating  this  to  be  the  rule,  the  learned  judge  adds  that  "it  seems 
to  us  reasonable  that  such  examination  might  be  made,  yet,  from 
the  authorities  produced,  the  court  thougnt  it  safer  to  hold  as  we 
did."  Now,  the  rule  to  which  reference  is  made  is  thus  tersely 
stated:  '*If  a  question  is  put  to  a  witness  which  is  collateral  or 
irrelevant  to  the  issue,  his  answer  can  not  be  contradicted  by  the 
party  who  asked  the  question,  but  it  is  conclusive  against  him." 
(1  Qreenl.  Ev.,  sec.  449.) 

It  will  be  seen  that  the  rule  is  limited  to  collateral  and  irrele- 
vant inquiries,  and  this  is  what  renders  it  inapplicable  in  this 
instance;  for  the  animus,  the  motive,  or  the  ill  will  of  aprosecu- 
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ting  witness — the  injured  person — is  never  a  collateral  or  irrele- 
vant question  in  a  criminal  ca»e.  The  bias,  the  prejudice,  thus 
shown  is,  in  most  cases,  of  the  utmost  importance,  and  is  always 
material  in  order  to  enable  the  jury  to  form  a  correct  judgment 
as  to  the  credit  to  which  the  testimony  of  the  witness  is  entitled. 
(See  the  rule  discussed  in  Hart  v.  The  State,  15  Texas  Ct.  App., 
202;  Newcomb  v.  The  State,  37  Miss.,  383;  Kent  v.  The  State,  42 
Ohio  St.,  426;  S.  C.  reported  with  a  learned  note  in  6  Crim.  Law 
Mag.,  p.  520.) 

The  proposed  testimony  was  well  calculated  to  show  bias  of 
the  witness,  and  it  was  error  to  exclude  it.  There  being  so  great 
a  conflict  between  the  testimony  of  the  witness  to  be  affected  by 
this  proof  and  that  of  other  witnesses  in  the  case,  it  wafe  of  the 
greatest  importance  that  the  evidence  should  have  been  allowed; 
and  thus  the  error  is  material  and  requires  a  reversal  of  the 
judgment. 

The  refusal  of  the  trial  court  to  allow  time  for  the  proper  pre- 
paration of  bills  of  exceptions,  when  requested,  is  error,  but,  in 
order  to  constitute  reversible  error,  it  must  further  be  made  to 
appear  that  injury  probably  resulted  from  such  refusal.  In  this 
case  no  such  injury  appears;  but  we  desire  to  remark  that  it 
rests  with  counsel  to  determine  whether  or  not  the  exceptions  he 
desires  to  have  saved  to  the  rulings  of  the  court  are  of  impoft- 
ance,  and  requests  for  time  for  this  purpose  should  always  be 
granted.  (Smith  v.  The  State,  19  Texas  Ct.  App.,  95;  Kennedy 
V.  The  State,  Id.,G18.) 

The  evidence,  as  we  have  stated  it,  calls  for  a  charge  instruct- 
ing the  jury  upon  the  law  of  assault  with  intent  to  murder;  upon 
the  law  of  aggravated  assault;  the  law  of  self  defense,  and  the 
law  governing  assaults  made  in  a  difficulty  whi<5h  the  accused 
has  provoked  or  brought  on.  These  issues  of  law  were  well  pre- 
sented in  the  charge  given.  But  the  jury  were  also  charged 
upon  the  subject  of  mutual  combat,  and  the  law  arising  upon  an 
assault  made  in  the  course  of  a  conflict  mutually  entered  in  to. 
We  are  of  the  opinion  that  the  facts  in  evidence  did  not  present 
such  an  issue,  and  that  the  giving  of  such  a  charge  was  calcula- 
ted to  confuse  and  mislead  the  jury.  From  the  facts  we  think 
it  clear  that  the  one  or  the  other  of  the  parties  provoked,  or 
brought  on  the  conflict,  and  that  the  one  or  the  other  not  charge- 
able with  this  acted  upon  real  or  apparent  necessity,  and  this 
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excludes  the  idea  of  a  mutual  combat.  The  question  of  fact  in- 
volved was  one  for  the  jury  to  determine  under  appropriate  in- 
structions. 

.  He  versed  and  remanded. 
Opinion  delivered  June  25,  1886. 


[No.  5076.  J 
William  Van  v.  The  State. 

Murder— CHARas  of  the  Court— Case  Approved— The  trial  ooart,  in 
Miles^s  case,  18  Texas  Court  of  Appeals,  156,  instructed  the  jarv  that 
'*  every  rash  and  inconsiderate  killing  under  some  sudden  impulse,  where- 
in there  is  no  sedate  mind  and  formed  design  to  kill,  is  murder  in  the  tec 
end  degree;  the  law  implies  the  mah'ce.  Every  voluntary  killing  of  a 
human  being  is  murder  in  the  second  degree,  unless  the  circumstauces 
attending  it  upon  the  one  hand  show  express  malice,  which  would  then 
be  murder  of  the  first  degree,  or  upon  the  other  such  as  would  reduce  the 
offense  to  manslaughter,  or,  would  excuse  or  justify  the  homicide." 
In  that  case  it  was  held  that  the  *'  first  clause  is  radically  erroneous,  be- 
cause it  is  not  true.  The  sudden  impulse  may  have  resulted  from  ade- 
quate cause,  arousing  such  passion  as  rendered  the  homicide  act 'rash 
and  inconsiderate;^  and  then  the  homicide  would  not  be  murder  of  the 
second  degree,  but  manslaughter.  Nor  was  the  error  in  the  first  clause 
of  the  instruction  efficiently  corrected  by  tho  second  clause,  in  ajs  much 
as  the  latter  was  not  explained  to  the  jury  as  a  qualification,  or  modiflca- 
tion  of  the  former,  and  may  have  teen  understood  by  the  jury  to  apply 
to  a  homicide  of  a  character  different  from  that  spoken  of  in  the  first 
clause.*^  See  the  opinion  in  this  case  for  its  approval  of  the  ruling  in 
Miles's  case,  supra^  and  note  instructions  of  the  trial  court,  which  are 
?^ld  to  be,  in  substance,  the  same,  and,  therefore,  upon  the  same  reason- 
ing, erroneous. 

Appeal  from  the  District  Court  of  San  Saba.  Tried  below  be- 
fore the  Hon.  A.  W.  Moursund. 

The  indictment  charged  the  appellant  with  the  murder  of  Eu- 
gene Houghton,  in  San  Saba  county,  Texas,  on  che  seventeenth 
day  of  Marcli,  1886.  His  trial  resulted  in  his  conviction  of  mur- 
der in  the  second  degree,  and  his  punishment  was  assessed  at  a 
term  of  twenty  years  in  the  penitentiary. 
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James  Flack,  a  brother-in-law  and  business  partner  of  the  de- 
ceased, was  the  first  witness  for  the  State.  He  testified  that  he 
last  saw  Eugene  Houg-hton,  the  deceased,  alive,  in  the  town  of 
Llano,  on  the  afternoon  of  March  16,  1886.  He  was  on  the  eve 
of  starting  to  San  Saba,  to  defend  Ellis  Bybee  in  his  pending 
trial  for  horse  theft.  If  deceased  had  a  pistol  witness  did  not 
know  it.  He  had  known  the  deceased  intimately  for  three  years, 
and  had  never  seen  him  with  a  pistol.  Witness  was  satisfied  in 
his  own  mind  that  the  deceased  had  no  arms  when  he  started  to 
San  Saba.  The  deceased  left  a  wife  and  three  children  surviv- 
ing him.  His  wife  was  not  present  upon  the  trial  because  of  her 
impending  accouchment.  About  ten  o'clock,  a.  m.,  on  March 
18,  1886,  witness  saw  the  dead  body  of  Eugc^ne  Houghton,  in 
Hart's  store,  at  Cherokee,  San  Saba  county.  Witness  examined 
the  body,  and  found  that  a  ball  had  passed  entirely  through  it, 
entering  about  an  inch  above  the  left  nipple,  and  passing  out  of 
the  body  immediately  under  the  right  shoulder  blade.  He  also 
observed  some  bruises  and  cuts  on  the  face,  forehead  and  head. 
On  the  next  night  the  witness  saw  the  buggy  used  by  deceased, 
at  the  livery  stable  in  Llano.  He  found  a  cartridge  and  an  ordi- 
nary sized  pistol  in  the  rear  end  of  the  box  of  the  buggy.  The 
pistol  was  delivered  to  'Squire  Hanna,  in  the  exact  condition  in 
which  it  was  found.  Three  of  the  chambers  were  loaded,  and 
three  were  empty.  Witness  took  the  pisiol  to  be  a  rim-fire 
weapon,  and  the  cartridges  to  be  center-fire  explosives.  Witness 
observed  three  or  four  impressions  on  the  rims  of  the  cartridges, 
indicating,  to  his  mind,  that  the  hammer  of  the  pistol  had  been 
snapped  on  them.  Some  of  the  impressions  were  plainer  than 
others.  The  cartridge  exhibited  as  the  one  found  in  the  box  of 
the  buggy  was  similar  to  those  found  by  the  witness  in  the 
buggy.  The  buggy  was  so  constructed  that  a  man  sitting  on 
the  seat  could  not  possibly  reach  in  to  the  box  and  get  the  pistol 
from  where  it  was  when  the  witness  found  it. 

Cross-examined,  the  witness  testified  that  the  buggy  had  a 
smooth  bottom  and,  doubtless,  the  pistol  could  have  slided  from 
the  front  of  the  buggy  bottom  to  the  back,  where  it  was  found. 
The  defendant  was  acting  as  and  represented  himself  to  be  the 
constable  of  precinct  number  five,  of  Llano  county,  and  was,  so 
far  as  the  witness  knew,  on  friendly  terms  with  the  deceased. 
Witness  did  not  know  who  engaged  deceased  to  defend  Bybee. 

John  D.  Walters,  county  attorney  of  San  Saba  county,  testified, 
for  the  State,  that  he  last  saw  the  deceased  alive  on  Wallace 
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street,  in  San  Saba:  He  walked  f rbm  Williams's  saloon  to  Dof- 
flemeyer's  hotel,  where  he  encountered  witness,  bade  him  adieu, 
and  invited  witness  to  call  on  him  when  visiting  Llano.  This 
was  about  mid  afternoon.  He  appeared  in  a  good  humor,  was 
very  polite,  but  was  drinking  somewhat.  About  this  time  the 
defendant  drove  up  in  a  buggy,  and  asked  deceased  if  he  was 
ready  to  go.  Deceased  replied  in  a  jocular  manner:  "  I  reckon 
we  had  better  go,  or  we  might  be  taken  in."  Defendant  placed 
his  hand  on  a  gun  he  had  in  the  buggy,  and  in  a  jocular  manner 
replied:  **  I  reckon  not  with  this."  Deceased  then  got  in  to  the 
buggy,  and  he  and  deceased  drove  to  Williams's  saloon,  where 
they  got  out  of  the  buggy.  They  went  in  to  the  saloon,  and  re- 
mained from  five  to  ten  minutes.  When  they  came  out  they  had 
three  or  four  round  parcels  covered  with  paper,  which  witness 
took  to  be  bottles.  Witness  last  saw  them  passing  around  a  cor- 
ner. Deceased  was  drinking  considerably,  and  staggered  almost 
from  his  feet  as  he  climbed  in  to  the  buggy.  Defendant  was  not 
so  much  under  the  influence  of  liquor  as  the  deceased. 

Dave  Fentress  testified,  for  the  State,  that  he  lived  three  miles 
south  from  the  town  of  San  Saba.  He  knew  neither  the  defend- 
ant nor  the  deceased.  He  did  not  know  positively  that  he  had 
ever  seen  the  defendant  before  this  trial.  He  heard  of  the  kill- 
ing of  Eugene  Houghton  on  the  day  after  it  occurred.  While 
engaged  repairing  a  wire  fence,  near  the  San  Saba  and  Llano 
road,  on  the  evening  before  he  heard  of  the  killing,  he  saw  two 
men  traveling  in  a  top  buggy,  drawn  by  a  black  matched  team, 
from  the  direction  of  San  Saba  towards  Llano.  It  was  the  belief 
of  the  witness  that  the  defendant  was  the  man  who  occupied  the 
east  or  left  hand  seat  of  the  buggy.  The  man  who  occupied  the 
right  hand  seat,  held  the  lines,  and  was  driving,  while  the  de- 
fendant held  a  stick  or  whip  in  his  hantl.  Ellis  Bybee  was  rid- 
ing horse  back  behind  the  buggy.  Witness  heard  the  buggy 
coming  at  a  distance  of  two  or  three  hundred  yards.  When  he 
first  saw  the  buggy  the  horses  were  in  a  lope.  The  man  holding 
the  lines  checked  them  up  at  a  point  nearly  opposite  the  witness, 
when  the  defendant  whipped  them  up,  and  they  started  oflE  at 
the  same  gait.  The  man  whom  witness  believes  he  identifies  in 
the  defendant,  said:  **I  told  them  I  would  bring  him  out,  and 
I  have  got  him  out."  The  other  man  said  nothing  that  the  wit- 
ness heard,  and  seemed  to  be  exerting  himself  to  keep  the  horses 
in  check.  That  man  was  taller  than  the  defendant,  and  wore  a 
plack  mustache  and  hair.     Ep  Houston  at  that  time  and  now 
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lived  on  the  San  Saba  and  Llano  road,  about  five  miles  south  of 
San  Saba. 

Dave  Barton  testified,  for  the  State,  that,  on  March  17,  1886,  he 
was  the  mail  carrier  on  the  route  between  San  Saba  and  Llano 
towns.  Witness  knew  the  deceased,  and  last  saw  him  alive 
about  four  o'clock,  p.  m..  on  March  17,  1886,  about  six  and  a  half 
miles  south  of  San  Saba.  Defendant  was  with  the  deceased  in 
the  bugpfy,  and  Ellis  Bybee  was  riding  horse  back  behind.  De- 
ceased had  the  lines,  and  defendant  was  whipping.  They  passed 
witness  in  a  full  trot,  and  just  as  thev  swept  past  the  witness  the 
defendant  called  to  witness:  *'  How  d'ye,"  and  struck  the  horses. 
Deceased  said:  ''Don't  drive  so  fast."  Defendant  replied:  "I 
am  driving  this  team." 

B.  S.  Bybee  testified,  for  the  State,  that  he  last  saw  the  de- 
ceased alive  between  two  and  three  miles  south  of  the  town  of 
San  Saba,  going  towards  Llano.  The  defendant  was  with  him, 
but  witness  did  not  know  which  of  the  two  was  driving  the 
buggy  in  which  they  were  riding.  Ellis  Bybee  was  a  short  dis- 
tance in  advance  of  them  on  horse  back.  Witness  was  a  short 
distance  behind  the  buggy  in  a  wagon^  traveling  in  the  same 
direction.  Q.  W.  Anderson  was  behind  witness  driving  in  a 
wagon  Witness's  daughter,  Elizabeth, x  was  with  the  witness  in 
his  wagon.  Deceased  was  sitting  on  the  right  hand  side  of  the 
buggy,  and  appeared  to  be  drunk.  The  defendant  was  about 
half  drunk.  They  had  as  much  as  two  bottles  of  whisky  with 
them,  from  one  of  which  they  gave  the  witness  a  drink.  The 
defendant,  two  or  three  times  asked  witness's  daughter,  Eliza- 
beth, to  get  into  the  buggy  and  ride  with  him  and  deceased. 
Deceased  said  nothing,  but  motioned  for  her  to  get  in.  Witness 
told  them  that  the  tire  on  one  of  his  wheels  was  loose,  and  that 
Elizabeth  had  better  stay  with  him  to  watch  it.  When  witness 
next  saw  deceased,  he  was  lying  dead  in  the  road  near  the  thir- 
teen mile  post.  About  three  weeks  afterwards  the  witness  saw 
the  defendant  near  his,  witness's,  field.  Witness  went  to  see  him 
in  response  to  his  request  to  do  so,  brought  by  John  Van.  Wit- 
ness. Mr.  McCuUoch,  and  Mr.  Hickman  approached  the  body  of 
the  deceased  from  different  directions,  reaching  it  at  about  the 
same  time.  Witness  made  no  examination  of  the  body,  but  saw 
blood  on  the  shirt  front.  Witness  stayed  at  the  body  not  ex- 
ceeding five  minutes,  the  sun  being  then  not  more  than  an  hour 
high.  Nothing  was  then  seen  of  the  defendant,  or  of  the  buggy 
or  horses.     Witness  had  known  the  defendant,  who  was  his  son- 
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in-law,  about  twelve  years,  during  which  time  he  had  sustained 
a  good  reputation  as  a  peaceable,  law  abiding  man.  Witness 
had  borrowed  one  hundred  and  thirty  dollars  of  G.  W.  Anderson 
since  the  beginning  of  the  present  term  of  court,  fifty  dollars  of 
which  he  had  paid  the  lawyers  defending  Ellis  Bybee's  case. 
Defendant  and  deceased  both  told  the  witness  that  the  deceased 
spent  the  night  of  March  16  at  defendant's  house.  Defendant 
and  deceased  were  good  friends  so  far  as  witness  knew. 

Ellis  Bybee  testified,  for  the  State,  that  the  defendant  was  his 
brother-in-law.  Houghton,  the  deceased,  and  the  defendant, 
were  in  the  town  of  San  Saba  on  the  seventeenth  day  of  March. 
1886.  The  former  came  to. San  Saba  to  defend  the  witness,  who 
was  being  prosecuted  for  horse  theft.  Witness  left  San  Saba 
before  defendant  and  deceased  did,  on  the  evening  of  the  day 
mentioned.  They  overtook  him  about  three  miles  south  of  San 
Saba,  stopped,  and  gave  him  a  drink  of  whisky.  Defendant  was 
then  driving.  He  told  witnese  to  go  on  home.  Witness  kept  up 
with  the  buggy.  Old  man  Van's  Winchester  rifle  and  the  de- 
fendant's pistol — the  weapon  in  evidence — were  in  the  buggy. 
When  near  the  twelve  jaiile  post,  and  not  far  from  Luth.  Mont- 
gomery's house,  the  defendant  fired  the  Winchester  rifle  three  or 
four  times,  and  attempted  several  times  to  discharge  the  pistol. 
As  it  snapped  and  refused  to  fire,  defendant  handed  it  to  the  de- 
ceased, who  threw  it  under  the  buggy  seat,  remarking  that  it 
was  dangerous.  This  all  occurred  about  a  half  mile  from  where 
the  deceased  was  killed.  From  the  point  where  defendant  dis 
charged  the  gun,  the  road  was  some  what  down  hill.  At  or  near 
the  bottom  of  the  hill  the  buggy  stopped,  the  defendant  sprang 
out,  said  that  he  had  been  run  over  long  enough,  and  would  kill 
the  deceased  if  deceased  did  not  release  the  lines.  He  then 
snapped  the  gun  at  the  deceased,  who  was  sitting  in  the  buggy 
Witness  then  called  for  defendant  not  to  shoot  deceased;  that  all 
parties  were  friends,  and  proposed  a  drink  of  whisky  all  around. 
The  defendant  then  turned  on  witness  and  told  him  to  get  oflf  his 
horse  and  pray.  Witness  got  off  his  horse,  and  just  as  his  feet 
struck  the  ground,  defendant  fired  at  him.  Witness  sprang  on 
his  horse  and  ran.  He  had  got  about  seventy  yards,  when  an- 
other shot  was  fired,  and  presently  the  buggy,  empty,  passed  the 
witness.  Looking  back,  the  witness  saw  the  defendant  walking 
down  the  road  with  the  gun.  The  witness  was  behind  a  thicket 
of  trees  when  the  last  shot  was  fired,  and  could  not  see  the  par- 
ties] from   that  point.      Witness  followed  the  buggy  down  the 
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road,  and,  at  about  half  a  mile,  passed  a  four  horse  wagon  driven 
by  Perry  A.  Cook.  Witness  overtook  the  horse  and  buggy  at 
Cherokee  creek,  about  two  miles  from  the  place  of  the  killing. 
The  horses  had  stopped  in  the  creek,  and  Mr.  Houston  was  try- 
ing to  get  them  out  of  it.  Witness  did  not  stop,  but  went  to  the 
Cherokee  store.  At  Van  IJmberg's  black  smith  shop,  near  the 
Cherokee  store,  witness  found  Messrs.  Van  Emberg,  Jesse  Van, 
Hickman,  McCulloch,  and  McLean. 

The  witness  told  the  parties  at  Van  Emberg's  blacksmith  shop 
substantially  what  he  has  repeated  on  this  stand.  If  the  witness 
told  the  parties  that  he  did  not  know  who  was  killed,  or  that  de- 
ceased had  a  pistol  drawn  on  defendant  when  he  last  saw  them, 
he  can  not  remember  it.  Witness  told  his  sister,  the  defendant's 
wife,  at  her  house  on  that  night,  substantially  what  he  has  testi- 
fied on  this  trial.  If  he  said  to  his  sister:  **Kate,  I  am  afraid 
Bill  or  Eugene,  one  or  other,  or  may  be  both,  is  killed."  he  could 
not  remember  it.  He  had  no  recollection  of  telling  John  Van 
that  defendant  had  the  gun  and  deceased  the  4)iRtol.  He  had  no 
recollection  of  telling  either  John  Van  or  Mrs.  Van  that  the  de- 
fendant could  not  help  killing  the  deceased.  He  had  no  recollec- 
lection  of  telling  them  that  he  was  **  afraid  Eugene  had  gone 
up."  Witness  was  drinking  on  the  evening  of  the  homicide,  but 
not  enough  to  obscure  his  mind  as  to  what  occurred.  No  promi- 
ses with  respect  to  the  cases  pending  against  witness  had  been 
made  him  to  influence  his  testimony  in  this  case.  Witness  told 
William  Bybee  about  the  killing,  but  had  no  recollection  of  tell- 
ing him  that  the 'defendant  could  have  done  only  what  he  did 
do.  After  the  arrest  of  the  defendant,  old  man  Van  offered  the 
witness  fifty  dollars  to  testify  that  deceased  snapped  a  pistol  at 
the  defendant.  No  one  was  present  when  that  offer  was  made, 
nor  had  the  witness  told  any  one  of  it.  Witness  told  his  father 
that  William  Van  had  tried  to  induce  him  to  leave  the  country. 
Witness  did  not  go  with  the  defendant  to  G.  W.  Anderson's  when 
the  latter  was  arrested.  He  did  not  take  the  defendant's  horse 
back  home  from  Anderson's,  nor  did  he  know  who  did.  Witness 
heard  no  quarrel  between  defendant  and  deceased  prior  to  the 
shooting.  When  defendant,  standing  on  the  ground,  five  or  six 
feet  from  the  buggy,  was  threatening  to  kill  the  deceased,  the 
deceased  placed  his  finger  on  his  forehead,  and  said:  '*  Bill,  you 
could  not  hit  me  here."  The  pistol  in  evidence  belonged  to  the 
defendant.  After  the  last  shot  was  fired  the  horses,  drawing  the 
buggy,  passed  witness  in  a  run.     Witness  did  not  see  two  men  in 
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a  wagon  traveling  that  road  towards  San  Saba.  He  did  not  re- 
member meeting  the  stage  driver  about  a  half  mile  south  of  the 
place  of  killing. 

F.  M.  Hickman  testified,  for  the  State,  that  he  was  at  the 
black  smith  shop  at  the  Cherokee  store  on  the  evening  in  March, 
1886,  when  Ellis  Bybee  came  by  and  reported  some  trouble  down 
the  road.  Ellis  appeared  very  much  excited.  Witness's  atten- 
tion was  first  attracted  by  the  remark  of  Jesse  Van,  who  said: 
** Ellis,  you  are  drunk!*'  to  which  Ellis  replied:  **  I  have  been 
drinking,  but  am  not  drunk,  and  know  what  I  am  saying."  Ellis 
then  said  that  they — meaning  defendant  and  deceased — were 
making  threats,  and  disputing  as  to  who  should  hold  the  lines; 
that  he  rode  back  and  asked  them  not  to  fight,  but,  like  friends 
as  they  were,  to  take  a  drink;  that  defendant  told  him  to  get 
down  and  pray,  and  that,  as  he  got  down,  defendant  snapped  his 
gun  at  him.  Ellis  then  s  ild:  *'  I  am  afraid  Eugene  is  gone  up." 
Witness,  at  the  request  of  old  man  Van,  then  went  to  the  place 
indicated  by  Ellij^  and  found  the  body  of  the  deceased.  En 
route,  he  saw  a  man  taking  a  two  horse  buggy,  the  horses  still 
attached,  from  Cherokee  creek.  Mr.  McCuUoch  was  with  the 
witness.  They  found  the  body  of  the  deceased  near  the  thirteen 
mile  post.  No  arms  were  found  about  the  body.  A  gun  ball 
had  passed  entirely  through  the  body  from  near  the  left  nipple. 
It  went  out  under  the  right  shoulder  blade.  The  wound  was 
necessarily  fatal.  There  were  some  bruises  and  cuts  about  the 
face  and  head,  which  witness  thought  resulted  from  the  body  be- 
ing dragged  over  the  stones.  A  drag  showed  that  the  body  had 
been  hauled  about  twenty  or  twenty-five  yards  from  the  north  of 
where  it  lay.  From  the  impression  on  the  ground,  the  witness 
concluded  that  the  legs  of  the  body  had  been  moved  west.  It 
looked  as  though  the  feet  had  been  placed  as  they  were  found 
after  the  buggy  passed.  Witness  did  not  think  that  the  buggy 
wheels  passed  over  the  body.  Witness  had  known  defendant's 
reputation  as  a  peaceable  and  law  abiding  citizen  to  be  good. 
Witness's  acquaintance  with  Ellis  Bybee  was  limited.  So  far  as 
he  knew  it,  Ellis  Bybee's  reputation  for  truth  and  veracity  was 
not  good.  Four  or  five  cigars  and  a  handkerchief  were  the  only 
articles  found  in  the  pockets  of  the  deceased.  At  a  point  in  the 
road  between  sixty  and  a  hundred  yards  from  where  the  body 
lay,  an  impression  on  the  ground  showed  that  a  heavy  body  of 
some  kind  had  fallen  there. 
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James  Hampton  testified,  for  the  State,  that  on  the  seventeenth 
day  of  March,  1886,  he  saw  a  bugp^y  with  a  black  or  brown  team, 
at  the  San  Saba  and  Llano  road  crossing  of  Cherokee  creek. 
The  vehicle  and  team  were  then  in  charge  of  Mr.  R.  W.  Taylor. 
Witness  drove  the  team  and  buggy  to  Cherokee  store;  thence  to 
the  house  of  justice  of  the  peace  Hanna;  thence  back  to  Chero- 
kee store,  and  thence  to  Llano.  The  pistol  in  evidence,  in  its 
present  condition,  lay  loose  in  the  back  part  of  the  buggy. 

R.  W.  Taylor  testified,  for  the  State,  that,  on  the  evening  of 
the  killing,  from  a  field  near  the  Lano  road,  he  saw  a  buggy, 
drawn  by  a  driveiless  team,  going  towards  Cherokee  creek.  He 
caught  the  team  and  turned  it  over  to  James  Hampton.  He 
found  a  coat  in  the  front  part  of  the  buggy  and  a  loose  pistol  in 
the  back  end.  Witness  saw  Ellis  Bybee  when  he  passed.  Ellis 
did  not  stop.  The  thirteen  mile  distance  post  was  about  two  and 
a  half  miles  distant  from  Cherokee  creek,  over  some  very  rough 
road.  The  pistol  exhibited  on  this  trial  was  the  pistol  witness 
saw  lying  loose  in  the  buggy.  Witness  turned  *  everything  over 
to  Hampton  in  the  same  condition  in  which  he  found  it.  Wit- 
ness saw  Perry  Cook  and  his  four  mule  team  at  the  creek.  The 
buggy  reached  the  creek  first,  Bybee  next,  and  then  Cook  and 
his  wagon. 

J.  T.  White  testified,  for  the  State,  that  he  saw  the  body  of 
the  deceased  before  it  was  moved  from  where  it  was  found.  It 
was  down  grade  from  that  point  to  the  Cherokee  creek.  Witness 
was  shown  where  a  hat  was  found,  some  two  hundred  jards  from 
where  the  body  lay.  He  saw  where  the  body  had  been  dragged 
over  the  ground.  A  thicket  of  trees,  so  dense  as  to  completely  ob- 
scure the  vision,  grew  about  seventy  yards  from  where  the  hat 
was  said  to  have  been  found.  Two  dim  roads  left  the  main 
Llano  and  San  Saba  road  between  the  point  where  the  body  was 
found  and  Cherokee  creek.  A  plain  road  turned  to  the  left  from 
the  Llano  and  San  Saba  road  near  the  fourteen  and  a  half  mile 
post.  That  road  passed  the  Reeves  and  the  Barber  places,  and 
intersected  the  Llano  road  again  below  Thaxton's  field,  at  a  dis- 
tance of  about  three  miles.  The  body  had  on  a  coat,  pants  and 
vest.  At  a  point  about  fifteen  or  twenty  yards  above  the  **  drag" 
an  impression  on  the  ground  showed  the  fall  of  a  heavy  body. 
The  ground  disclosed,  also,  that  the  legs  of  the  deceased  had 
been  moved.  The  face,  head  and  forehead  of  the  deceased 
showed  cuts  and  bruises,  evidently  made  by  rock  and  stone  over 
which  it  was  dragged.     The  cuts  and  bruises,  however,  were  such 
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as  might,  perhaps,  have  been  inflicted  with  a  gun  barrel.  A 
fresh  horse  track  was  trailed  from  where  the  hat  was  found  to 
and  behind  the  thicket  of  trees  described'  The  horse  had  been 
running. 

James  York,  testified,  for  the  State,  that  he  saw  the  deceased's 
body  on  the  night  of  the  killing.  He  saw  the  trees  and  brush  to 
the  left  of  the  road.  He  pointed  out  to  White,  Miller,  and  Hick- 
man the  point  where  he  found  the  hat.  The  hat  was  found  by 
witness  about  two  hundred  yards  north  of  where  the  body  lay, 
and  on  the  west  side  of  the  road. 

C.  Cojffman  testified,  for  the  State,  that  he  went  to  San  Saba  on 
the  morning  of  March  18,  1886,  to  summon  the  officers.  The 
sheriff  being  absent,  deputy  sheriff  Colin  Selph  returned  with 
witness  to  the  body.  The  pistol,  as  now  exhibited,  was  in  the 
condition  it  was  when  exhibited  on  the  inquest. 

Justice  of  the  peace  Hanna  testified,  for  the  State,  that  the 
pistol  in  evidence  was  in  the  same  condition  in  which  he  received 
it  from  James  Flack.  He  described  the  deceased's  body  as  he 
found  it,  and  expressed  the  opinion  that  the  cuts  and  bruises  on 
the  face  and  head  were  inflicted  with  a  blunt  instrument  of  some 
kind. 

Colin  Selph  lestified,  for  the  State,  that  several  days'  diligent 
search  for  the  defendant,  beginning  on  the  day  after  the  homi- 
cide, proved  fruitless.  Defendant  was  brought  to  the  San  Saba 
county  jail  on  the  third  day  of  April,  1886.  Witness  saw  the 
defendant  and  the  deceased  together  in  the  town  of  San  Saba, 
on  the  seventeenth  day  of  March,  1886.  When  witness  saw  them 
they  were  in  front  of  Wiley  Williams's  saloon.  Defendant,  after 
some  effort,  prevailed  upon  deceased  to  get  into  the  buggy  for 
the  purpose  of  starting  home.  When  they  got  in  front  of  Car- 
ter's siore,  deceased  said  that  he  wanted  some  oysters  and  crack- 
ers. Witness  got  the  oysters  and  crackers  for  him  from  Carter, 
and  defendant  drove  the  buggy  around  the  square,  and  on  his 
return  to  the  place  where  he  left  witness  he  asked:  "Does  that 
go?"  He  appeared  to  be  drunk,  but  in  a  good  humor.  They 
then  drove  rapidly  off  on  the  Llano  road.  Among  other  places 
at  which  witness  hunted  for  the  defendant  was  the  place  of 
William  Bybee,  which  he  reached  at  night.  As  he  approached 
the  house  he  thought  he  saw  the  shadow  of  a  man  as  he  started 
from  the  house  in  flight.  Bybee  and  his  son,  however,  told  wit- 
ness that  they  had  not  seen  defendant. 

William  Bybee  testified,  for  the  State,  that  B.  S.   Bybee  was 
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his  brother,  and  Ellis  Bybee  was  his  nephew.  Witness  remem- 
bered the  night  visit  of  Selph  and  Robbins  to  his  house,  in  search 
of  the  defendant.  About  twenty  minutes  before  their  arrival, 
witness  saw  the  defendant  in  his,  witness's  field,  which  was  m 
Llano  county,  about  three  miles  from  Babyhead.  Ellis  Bybee 
was  at  the  witness's  house  two  or  three  days  after  the  killing, 
^and  gave  the  witness  an  account  of  the  tragedy.  Witness  went 
to  the  town  of  Llano  with  Ellis  Bybee  and  his  father  to  see  the 
lawyers  about  the  horse  theft  case  pending  against  Ellis.  Wit- 
ness beard  the  lawyers  say  that  Ellis  was  in  no  danger  of  convic- 
tion, but  he  heard  them  make  no  promises  of  any  kind  to  Ellis 
or  his  father.  Ellis  Bybee's  reputation  for  truth  »and  veracity 
was  bad.  Defendant's  reputation  as  a  peaceable,  law  abiding 
man,  was  good. 

G.  W.  Anderson  testified,  for  the  State,  that  he  arrested  the 
defendant.  Defendant  came  to  the  witness's  house  at  night, 
and  the  witness  covered  him  with  his  gun,  and  arrested  him,  re- 
quiring his  son  to  tie  him.  Witness  had  that  day  read  the  proc- 
lamation of  the  Governor,  offering  a. re  ward  for  the  arrest  of  the 
defendant.  Witness  delivered  the  defendant  to  the  jailer  of 
San  Saba  county,  and  collected  the  reward  through  Mr.  Harris. 
Ellis  Bybee  was  at  the  witness's  house  on  the  night  of  the  arrest. 
Witness  did  not  know  whether  or  not  defendant  brought  ahorse 
to  the  house  with  him,  nor  whether  any  such  horse  was  taken 
back  by  Ellis  Bybee.  Witness  had  no  arrangement  with  defend- 
ant, his  father,  or  any  body  else,  looking  to  defendant's  surren- 
der to  him.  Witness  gave  one  hundred  and  thirty  dollars  of  the 
reward  money  to  B.  S.  Bybee  for  the  defendant's  wife  and  chil- 
dren. Witness  did  not  offer  to  release  the  defendant  just  before 
getting  to  the  San  Saba  jail. 

James  Flack,  recalled  for  the  State,  testified  that  he  exieimined 
the  inside  of  the  buggy  top,  and  found  an  indentation  on  the 
hindmost  of  the  iron  bows,  which  he  thought  was  made  by  a 
leaden  bullet. 

Richard  Halden  testified,  for  the  State,  that  the  pistol  and  car- 
tridges exhibited  to  him  are,  respectively,  a  center-fire  pistol  and 
center-fire  cartridges.  The  impressions  on  the  heads  of  the  car- 
tridges were  caused  by  the  pistol  being  out  of  repair.  The  ham- 
mer is  not  in  place,  and  will  not  strike  the  cartridge  center,  as  it 
ought  to.  It  might  be  possible  to  discharge  the  pistol  in  its  pres- 
ent condition.     The  State  closed. 

Elizabeth  Bobbins  was  the  first  witness  for  the  defendant* 
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She  testified  that  she  saw  the  defendant  and  the  deceased  to- 
gether in  a  buggy,  on  the  San  Saba  and  Llano  road,  on  the  even- 
ing of  March  17,  1886.  Defendant  several  times  asked  her  to  get 
in  to  the  buggy  with  them.  He  told  her  that  she  would  not  re- 
gret her  ride  with  them  if  she  would  take  it,  and  that  they  would 
reach  Cherokee  before  sun  down.  They  had  whisky  with  them. 
Witness's  brother,  Ellis  Bybee,  was  on  horseback,  a  short  dis- 
tance ahead  of  them.  When  defendant  invited  witness  to  take 
a  seat  in  the  buggy,  the  deceased  said  something,  made  a 
motion  with  his  hand,  and  made  room  for  witness.  Witness  did 
not  know  what  defendant  meant  by  saying  that  witness  would 
not  regret  riding  in  the  buggy.  Witness  was  at  G.  W.  Ander- 
son's house  when  Anderson  brought  the  defendant  in  to  the  house 
under  arrest.  Ellis  Bybee  was  there  also.  Witness  heard  no 
conversation  between  the  parties.  She,  however,  heard  Ander- 
son say  that  he  would  take  defendant  to  San  Saba  on  the  mor- 
row. Witness  was  not  up  next  morning  when  Anderson 
started  to  town  with  defendant. 

John  Forehand  testified,  for  the  defense,  that  the  reputation  of 
Ellis  Bybee  for  truth  and  veracity  was  bad.  The  witness  heard 
his  reputation  in  this  respect  discussed  fn  connection  with  a  case 
of  horse  theft  pending  against  the  said  Ellis  Bybee  and  one 
Tubbs.  It  was  said  that  Ellis  was  going  to  turn  State's  evidence 
in  this  case.  Defendant  sustained  a  good  reputation  as  a  quiet 
and  peaceable  man. 

Mrs.  Van.  the  wife  of  the  defendant,  testified,  in  his  behalf, 
that  the  deceased  stayed  at  her  house  on  the  night  of  March  16, 
1886.  He  left  in  his  buggy  on  the  morning  of  the  seventeenth,  for 
the  town  of  San  Saba,  the  defendant  going  with  him.  Deceased 
was  on  his  way  to  defend  Ellis  Bybee  for  horse  theft,  and  sug- 
gested that  the  gun  and  pi.^tol  be  taken  along,  remarking  that 
he  did  not  know  what  might  happen  on  the  trial,  and  the  weap- 
ons might  be  needed.  Defendant  protested  against  taking  the 
weapons,  with  the  remark:  *•  We  both  know  our  failing,  and  I 
think  it  best  not  to  take  them."  Deceased  insisted,  and  defend- 
ant got  the  weapons.  The  pistol  had  but  three  loads.  Late  in 
the  evening  witness's  brother,  Ellis  Bybee,  came  to  the  house 
and  told  witness  that  he  was  afraid  one  of  the  parties  was  killed; 
that  deceased  had  snapped  the  pistol;  that  defendant  had  the 
gun  and  told  deceased  not  to  shoot;  that  defendant  then  jumped 
from  the  buggy,  the  gun  was  discharged,  and  he,  Ellis,  ran  oflF, 
and  saw  no  more.     Witness  gave  Ellis  some  clothes  and  provis* 
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ions  to  take  to  the  defendant.  One  night,  some  time  after  the 
killing,  the  defendant  came  to  the  witness's  house.  On  the  next 
night  he  went  to  B.  S.  Bybee's  house,  and  thence  to  Q.  W.  An- 
derson's house,  Ellis  Bybee  going  with  him.  Ellis  brought  his, 
defendant's,  horse  home.  Ellis,  when  he  came  to  witness's  house 
on  the  evening  of  the  killing,  told  witness  that  his  reason  for 
thinking  that  deceased  was  killed  was  that  when  he  left  the  par- 
ties, defendant  was  on  the  ground  and  the  deceased  was  in  the 
buggy,  and  the  buggy  was  empty  when  it  passed  him  a  few  min- 
utes later.  Ellis  suggested  to  witness  to  go  and  see  who  was 
killed.  Witness  replied  that  others  could  go.  She  was  uncer- 
tain as  to  which  of  the  two,  if  either,  was  killed,  and  was  some 
what  excited.  Witness  knew  only  by  hearsay  that  defendant 
went  to  B.  S.  Bybee's  or  G.  W.  Anderson's  on  the  night  of  his 
arrest,  or  that  Ellis  went  with  him. 

John  Van,  defendant's  brother,  testified,  in  his  behalf,  that 
deceased  came  to  defendant's  house  on  the  night  of  March  16, 
1886,  en  route  to  San  Saba  to  defend  Ellis  Bybee  for  horse  theft. 
He  and  defendant  left  for  San  Saba  on  the  next  morning.  De- 
ceased before  going  suggested  that  arms  should  be  taken,  as 
they  might  be  needed.  Defendant  objected,  but  deceased  per- 
sisted and  prevailed.  Defendant  got  the  gun  and  deceased  the 
pistol.  Mrs.  Van  gave  the  deceased  the  only  three  cartridges 
she  had  in  the  house.  Witness  met  Ellis  Bybee  in  Cherokee  on 
the  evening  of  the  same  day,  and  asked  him:  *'  What  does  this 
mean?"  Ellis  replied  that  the  defendant  and  the  deceased  quar- 
reled all  along  the  road  home;  that  deceased  caught  up  the  pis- 
tol, when  defendant  sprang  out  of  the  buggy,  discharging  his 
gun  by  accident,  the  ball  striking  the  ground;  that  he,  Ellis, 
then  ran  off,  hid  behind  some  bushes  and  saw  no  more  of  the 
parties,  but  presently  heard  the  report  of  the  gun,  and  saw  the 
^horses,  in  flight,  pass  down  the  road  towards  Cherokee  with  the 
empty  buggy.  No  one  was  present  when  Ellis  made  the  state- 
ments testified  to  by  witness.  On  the  night  before  the  killing, 
at  defendant's  house,  witness  heard  the  deceased  ask  the  defend- 
ant if  he  had  any  weapons.  Defendant  replied  that  he  had  a 
pistol  and  that  the  old  man  had  a  gun.  Deceased  replied  that  he 
proposed  to  talk  plainly  on  the  trial  of  Ellis  Bybee's  case,  and 
that  the  arms  might  be  needed  and  had  better  be  taken  along. 

Jesse  Van  testified,  for  the  defendant,  that  he  last  saw  the 
deceased  when  he  got  in  to  the  buggy  on  the  morning  of  the  day 
of  his  death,  to  go  to  San  Saba.     Immediately  before  starting, 
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defendant  came  to  witness  and  said  that  deceased  said  that  he 
proposed  to  talk  plainly  on  the  trial  of  Ellis  Bybee's  case,  and 
wanted  some  arms  to  take  to  town.  Witness  told  defendant  that 
he  could  take  his  gun.  Late  that  evening  Ellis  rode  up  to  the 
witness  at  Cherokee  and,  in  the  presence  of  several  parties,  in- 
cluding McLain  and  Van  Emburg,  said  to  witness:  "Mr.  Van, 
Billy  (defendant),  or  Mr.  Houghton,  or  both,  I  am  afraid,  are 
either  killed  or  badly  hurt.  They  have  been  drinking  and  quar- 
reling all  the  way.  Mr.  Houghton  had  a  pistol  in  his  hand,  and 
said:  '  Bill,  G — d  d — n  you,  I  will  kill  you.'  Bill  jumped  out  of 
the  buggy,  his  gun  was  discharged  by  accident,  sending  the  ball, 
he  thought,  under  the  bellies  of  the  horses;  that  he,  Ellis,  then 
ran  and  hid  behind  a  clump  of  trees;"  that  he  presently  heard 
another  shot,  and  soon  saw  the  horses  pass  with  the  buggy 
empty;  that  he  then  came  on  to  Cherokee,  passing  the  buggy 
and  horses  at  the  creek.  Witness  thought  that  Ellis  was  drunk 
and  told  him  so.  He  replied  that  he  had  been  drinking,  but  was 
not  drunk.  Witness  got  Hickman  to  go  up  the  road  and  ascer- 
tain what,  if  anything,  had  happened.  Witness  did  not  see  the 
defendant  for  several  days.  He  stayed  at  witness's  house  one 
night  after  the  killing.  Witness  knew  that  Anderson  took  -the 
defendant  to  the  San  Saba  jail.  He  talked  to  Anderson  when 
he,  Anderson,  was  on  his  way  to  town  to  collect  the  reward 
money.  Witness  did  not  see  the  dead  body  of  Houghton  while 
it  was  in  the  Cherokee  store.  Witness  was  on  the  store  gallery 
at  that  time,  but  was  under  arrest,  and  the  store  door  was  closed 
Witness  did  not  know  why  he  was  arrested.  Witness  denied 
that  he  ever  offered  Ellis  Bybee  fifty  dollars  to  swear  that  de- 
ceased snapped  a  pistol  at  the  defendant.  Witness,  however, 
was  not  addicted  to  **  going  back"  on  his  words  or  actions,  and 
was  perfectly  willingto  divulge  all  of  his  negotiations  with  Ellis 
Bybee  in  connection  with  this  case.  Ellis  Bybee  told  witness 
that  he  felt  very  uneasy  and  wanted  to  leave  the  country.  Wit- 
ness then  told  the  defendant's  wife  that  he  would  give  Ellis 
twenty  dollars  to  leave  on.  Witness  gave  the  twenty  dollars 
either  to  Ellis  or  to  the  defendant's  wiife  for  him;  he  did  not  re- 
member which.  Ellis  did  not  leave,  and  sent  the  money  back 
to  the  witness. 

J.  H.  McLain  testified,  for  the  defense,  that  he  was  at  Yan 
Emburg's  shop  at  Cherokee  when  Ellis  Bybee  arrived  and  re- 
ported the  trouble  between  defendant  and  deceased.  Speaking 
to  Mr.  Jesse  Van,  Ellis  said :    *'  Mr.  Van,  I  am  afraid  that  either 
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Billy  or  Houghton,  or  both  are  killed.  They  fussed  and  quar- 
reled all  the  way  from  town.  They  stopped  on  the  slope  between 
the  creek  and  Montgomery's,  and  Houghton  said:  'Bill,  if  you 
don't  give  me  those  lines  I  will  kill  you.'  Bill  jumped  out  of  the 
buggy  with  the  gun  and  said,  *  No  you  won't.'  I  rode  back  and 
told  them  not  to  quarrel;  that  we  were  all  good  friends.  Billy 
told  me  to  get  down  and  pray  for  him.  I  got  down  and  he  shot 
under  my  horse's  belly.  I  jumped  on  my  horse  and  ran  about 
seventy-five  or  a  hundred  yards,  to  a  point  behind  a  clump  of 
bushes,  and  heard  another  shot.  I  then  ran  into  the  road  and 
the  buggy  came  by  with  no  one  in  it.  I  saw  Billy  walking  on  down 
the  road  behind  the  buggy.  I  ran  on  and  passed  the  buggy  in 
the  creek."  Defendant's  reputation  for  peace  and  quietude  was 
good. 

Van  Emburg  testified,  for  the  defense,  that  he  was  present  in 
the  crowd  when  Ellis  By  bee  reported  the  trouble  down  the  road. 
Ellis  was  very  much  excited,  and  gave  three  or  four  accounts  of 
the  transaction,  no  two  alike.  He  said  that  he  did  not  know 
which  of  the  parties  was  hurt— defendant  or  Houghton — and  then 
that  he  was  **  afraid  Eugene  is  gone  up." 

Ben  Teague  testified,  for  the  defense,  that,  while  he  was  stand- 
ing nearly  Wiley  Williams's  saloon,  in  San  Saba  county,  on 
March  17,  1886,  he  saw  the  defendant  and  Houghton  drive  to 
that  saloon  from  the  hotel.  Houghton  got  out  of  the  buggy  and 
went  into  the  saloon.  He  appeared  to  be  pretty  drunk.  De« 
fendant  was  not  so  drunk.  He,  defendant,  asked  witness  to 
hold  his  horses  while  he  went  into  the  saloon  to  induce  Hough- 
ton to  go  home.  He  said  that  he  brought  Houghton  to  San  Saba, 
and  had  to  see  that  he  got  back.  Witness  held  the  horses,  and 
presently  the  defendant  brought  Houghton  out,  with  two  bottles 
of  whisky^  and  got  him  in  the  buggy.  They  then  drove  to  Car- 
ten's  store,  around  the  square  and  back  to  Garten's  store,  and 
then  out  of  town.     Defendant  was  then  driving. 

J.  J.  Kuykendall  testified,  for  the  defense,  that  he  saw  defend- 
ant, deceased,  and  B.  Montgomery  together  at  Williams's  saloon, 
in  San  Saba,  on  March  17,  1886.  He  loaned  deceased  three  dol- 
lars while  at  the  saloon.  Defendant  and  others  were  trying  to 
get  Houghton  to  go  back  to  Llano.  .  Witness  was  on  defendant's 
official  bond  as  constable,  and  gave  him  up  because  he  became 
dissatisfied  with  defendant. 

W.  B.  Smith  testified,  for  the  defense,  that  Ellis  Bybee's  repu- 
tation for  truth  and  veracity  was  bad.     He  had  never  heard  his 
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reputation  discussed  prior  to  the  institution  of  this  prosecution. 

James  Beck  testified,  for  the  defonse,  that  he  had  heard  Ellis 
Bybee's  character  for  truth  and  veracity  denounced  by  Fore- 
iiand,  William  By  bee,  and  others.  Witness  and  defendant  had 
a  slight  misunderstanding  at  Lampasas  in  January.  1886.  Both 
parties  were  drinking.  Defendant  covered  witness  with  his  pis- 
tol, which  witness  pushed  aside.  They  made  friends  and  went 
home  together.  Witness  did  not  know  whether  or  not  defend- 
ant really  intended  to  shoot  him  on  that  occasion.  The  defense 
closed. 

James  Anderson  testified,  for  the  State,  that  he  was  a  son  of 
G.  W.  Anderson.  Witness  was  at  his  father's  horse  lot  on  the 
night  of  defendant's  arrest.  Some  one  whistled,  and  witness 
answered.  Witness  did  not  know  the  party  whistling  at  the 
time.  He  invited  the  man  into  the  house.  Defendant  ap- 
peared and  went  into  the  house  with  the  witness.  He  shook 
hands  with  Elizabeth  Bobbins,  who  was  then  present.  Witness's 
father  then  got  his  shot  gun  and  arrested  the  defendant.  Ellis 
Bybee  was  at  Anderson's  house  on  that  night.  If  defendant  had 
a  horse,  witness  did  not  see  it.  If  Ellis  took  off  any  horse  on  the 
next  morning  except  the  one  he  rode,  the  witness  did  not  know  it. 

The  motion  for  new  trial  raised,  among  others,  the  questions 
discussed  in  the  opinion. 

Burleson  &  Harris,   for  the  appellant. 

J,  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

Hurt,  Judge.  The  indictment  was  for  murder  of  the  first  de- 
gree, and  the  conviction  for  murder  of  the  second  degree. 

The  court  in  its  charge  to  the  jury  used  the  following  lan- 
guage: '*Any  rash  and  inconsiderate  killing  from  some  sudden 
impulse,  without  any  sedate  and  deliberate  mind,  is  upon  implied 
malice,  and  is  murder  in  the  second  degree."  In  the  paragraph 
preceding  this* the  jury  were  told  that  **  implied  malice  is  what 
the  law  implies  from  the  mere  act  of  a  voluntary  killing  where 
the  circumstances  and  facts  upon  one  hand  show  no  deliberate 
purpose  to  kill  with  a  sedate  and  deliberate  mind  and  formed 
design,  nor,  upon  the  other,  are  such  as  would  reduce  the  offense 
to  manslaughter  or  negligent  homicide,  or  which  excuse  or  jus- 
tify the  homicide."  The  two  quotations  here  made  are  the  only 
instructions  upon  implied  malice,  or  upon  murder  of  the  second 
degreOo 


Term,  1886.]  McElmurray  v.  The  State.  691 


Syllabas. 


These  two  paragraphs,  taken  together,  are  essentially  the  same 
as  the  instructions  given  in  the  case  of  Miles  v.  The  State,  18  Texas 
Court  of  Appeals,  156,  and  which  were  held  by  this  court  to  be 
radically  incorrect  in  that  part  which  is  analogous  to  the  para- 
graph we  have  first  quoted.  It  was  further  held  in  that  case 
that  the  remaining  instruction,  though  correct,  did  not  cure  the 
error,  and  that  the  two,  taken  together,  were  calculated  to  mis- 
lead and  confuse.  We  think  the  reasoning  applied  in  that  case 
applicable  to  the  one  we  are  now  considering,  and  that  decision 
conclusive  of  this  appeal.  (See  also  Neyland  v.  The  State,  13 
Texas  Ct.  App.,  536.) 

The  conclusion  reached  obviates  the  necessity  for  passing  upon 
the  assignments  of  error  calling  in  question  the  correctness  of 
the  rulings  of  the  court  in  refusing  a  continuance,  and  in  form- 
ing the  jury.  The  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Opinion  delivered  June  25,  1886. 


[No.  3986.] 
John  McElmurray  v.  The  State. 

1.  THEFr— WiLFULLT  DRIVING  Stocb^  ETC. — Conviction  for  wilfully  driv- 
ing stock  from  its  accustomed  range  can  be  had,  in  this  State,  under  an 
indictment  charging  the  theft  of  the  stock. 

2  Same.— An  accused  may  be  tried  for  wilfully  driving  stock,  under  the  pro- 
visions of  Article  749  of  the  Penal  Code,  in  any  county  into  or  through 
which  the  stock  ip  driven. 

3.  Same— Former  Jeopardy.— In  as  much  as  a  conviction  for  wilfully  driv- 
ing stock  from  its  accustomed  range,  etc.,  can  be  had  under  an  indict- 
ment charging  the  theft  of  the  stock,  it  is  no  objection  to  the  sufficiency 
of  a  plea  of  former  jeopardy  interposed  upon  the  trial  for  the  wilful 
driving  of  the  stock,  etc ,  that  the  indictment  under  which  the  former 
trial  was  had,  charged  the  theft  of  the  stock.  See  the  opinion  in  eostenao 
on  the  question,  and  note  the  same  for  a  plea  of  former  jeopardy  Jield 
sufficient  to  raise  the  issue;  wherefore  the  ruling  of  the  trial  court,  sus- 
taining the  State's  exceptions  to  the  same,  was  error. 
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Appeal  from  the  District  Court  of  Uvalde.  Tried  below  before 
H.  W.  Dillard,  Esq.,  Special  Judge. 

The  conviction  in  this  case  was  for  wilfully  driving  from  its 
accustomed  range,  etc.,  one  certain  horse,  the  property  of  Sam. 
M.  Evans,  in  Uvalde  county,  Texas,  on  the  twentieth  day  of  De- 
cember, 1885.  The  penalty  assessed  against  the  appellant  was  a 
term  of  two  years  in  the  penitentiary. 

Sam  M.  Evans  was  the  first  witness  for  the  State.  He  testified 
that  in  December,  1885,  he  lived  on  Live  Oak  creek,  which  was 
a  tributary  of  the  Nueces  river.  Witness  supposed  that  his  said 
place  was  in  Uvalde  county.  He  bought  it  as  a  part  of  the  ter- 
ritory of  Uvalde  county,  through  the  county  surveyor,  and  had 
three  times  rendered  it  for  taxation,  and  twice  paid  taxes  on  it 
as  part  of  Uvalde  county.  From  that  place  witness  moved  to 
his  present  residence  in  Brackett,  Kinney  county,  Texas,  on  the 
thirteenth  day  of  February,  1886.  Witness  had  possession  of 
some  horses  on  his  said  place  in  Uvalde  county,  Texas,  in  Decem- 
ber, 1885,  one  of  which,  during  that  month,  was  taken  from  his 
possession  by  the  defendant,  without  his  consent.  The  horses  re- 
ferred to  strayed  to  witness's  house  in  July  or  August,  1884.  Wit- 
ness posted  them  in  Brackett,  Kinney  county,  publishing  the  notice 
in  the  Brackett  News,  On  the  morning  of  July  21,  1885,  the  de- 
fendant rode  up  to  the  witness's  house,  and  called  him  out.  Wit- 
ness invited  him  to  dismount  and  come  in.  He  replied  that  he 
did  not  have  time,  but  had  a  letter  he  wanted  to  show  the  witness. 
That  letter,  as  well  as  witness  could  recall  the  contents  to  mind, 
read  about  as  follows: 

"December  7. 
**Mr.  John  McElmurray: 

"Deak  Friend  and  Sir: — Go  see  Mr.  Evans,  get  them  horses 
and  fetch  them  to  me,  and  I  will  pay  you  well  for  your  trouble. 
I  am  going  to  start  in  a  few  days  to  Baylor.  I  want  you  to 
come  and  go  with  me,  and  I  will  pay  you  good  wages.  Be  sure 
and  fetch  them  horses  for  I  am  scarce  of  saddle  horses. 

"W.  T.  Beard." 

Witness  handed  the  letter  back  to  the  defendant,  declining  to 
recognize  it  as  a  legal  document,  and  refusing  to  deliver  the 
horses  on  it.  Defendant  thereupon  straightened  himself  up  in 
his  saddle,  and  said:  ''By  G-d,  sir,  I  came  after  my  horses,  and 


Term  1886.]  McEr.MURRAY  v.  The  State.  693 

♦ 

Statement  of  the  ease. 


I  am  going  to  have  them."  Witness  replied  that  he  could  not 
get  them  with  his,  witness's,  consent,  unless  he  produced  other 
and   ample  authority.     Defendant  remarked  in  reply:  **I  will 

.  take  them  all  the  same,"  and  asked  witness  where  they  were. 
Witness  replied  that  he  had  not  seen  on«  of  them  for  several 
days,  and  that  he  had  but  a  short  time  before  turned  the  other 
out  of  the  lot,  and  he  had  gone  off  in  a  direction  which  the  wit- 
ness indicated.  Defendant  then  asked  J.  N.  (Newt.)  Edwards, 
who  was  present,  if  he  knew  where  the  horses  were.  Edwards 
indicated  the  direction  of  a  point  where  he  had  recently  seen  the 
bay  horse.  Defendant  then  asked  Edwards  if  he  would  go  with 
him  to  get  the  horse.  Edwards  declined,  saying  that  he  would 
have  nothing  to  do  with  the  matter.  The  defendant  said:  *'  Well, 
by  Q  d,  I  will  get  them,  all  the  same."  Witness  turned  to  Ed-  , 
wards  and  told  him  to  bear  witness  to  the  fact  that  he,  witness, 
forbade  the  defendant  takmg  the  horse.  Witness  then  told  de- 
fendant that  he  would  not  get  far  with  the  horse  if  he  took  it. 
Defendant  rode  off  in  the  direction  indicated  by  the  witness  and 
Edwards,  and  soon  returned,  driving  the  bay  horse,  He  caught 
the  animal  in  the  corner  of  the  fence  and  led  him  out  of  the 
gate.  He  then  rested  his  Winchester  rifle,  which  he  had  kept  in 
the  scabbard,  against  a  cedar  tree,  and  changed  his  saddle  from 
the  horse  he  was  riding  to  the  bay  horse,  and  rode  the  bay  horse 
off,  leading  the  one  he  rode  to  the  witness's  house.  The  witness 
next  saw  the  defendant  near  Yancey's  ranch,  in  the  custody  of 
deputy  sheriff  James.  James  arrested  him  on  a  warrant  issued 
upon  a  complaint  filed  by  the  witness.  The  witness  recovered 
the  horse  through  Mr.  James.  He,  witness,  retained  possession 
of  that  horse  until  about  eight  days  before  this  trial,  when  J.  B. 
Johnson  claimed  the  horse,  and  filed  the  necessary  ^.ffidavit  of 
ownership,  and  the  witness  delivered  the  horse  to  Johnson. 

Cross-examined,  the  witness  testified  that  the  horses  came  to 
his  place  in  July,  1885,  and  were  advertised  by  him  two  or  three 

'  days  after  their  appearance.  \Yitness  kept  and  used  them  as  he 
did  his  own  horses.  After  the  arrest  of  the  defendant,  witness 
went  to  Brackett  and  posted  the  horses.  He  wrote  notices,  and 
gave  them  to  the  county  clerk.  Witness  went  to  Brackett,  Kin- 
ney county,  to  post  the  horses,  and  to  make  complaint  against 
the  defendant,  because  Brackett  was  his  trading  point.  Witness 
had  possession  of,  but  no  title  to,  the  horses,  prior  to  the  posting 
of  them.  Witness  could  not  remember  whether  or  not  he  made 
oath,  when  he  estrayed  the  horses,   that  he  lived  in  Kinney 
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county.  Witness  did  no  jury  service  during  his  residence  on  his 
Live  Oak  creek  ranch.  He  was  summoned  to  do  such  service  at 
the  last  term  of  the  Kinney  county  district  court,  but  the  judge, 
because  he  did  not  think  it  beyond  dispute  that  witness  was  a  com- 
petent juror  in  Kinney  county,  excused  him.  The  first  time  witness 
saw  the  defendant,  which  was  before  the  horse  was  taken  by 
him,  was  at  Mr.  Yancey's  ranch,  about  four  miles  from  witness's 
place.  He  told  witness  then  that  he  had,  or  expected  to  get,  au- 
thority to  get  the  horses.  Witness  replied  that  he  would  will- 
ingly surrender  them  on  proper  authority.  Witness  had  once 
before,  in  the  district  court  of  Kinney  county,  testified  against 
the  defendant  in  relation  to  this  transaction.  Defendant  was 
then  on  trial  for  theft  of  the  horse.  Three  horses  came  to  the 
witness's  house  in  the  first  instance.  Johnson  proved  and  recov- 
ered two  of  them,  and  the  other  died  in  harness.  Witness  could 
not  say  whether  or  not  he  killed  t#ie  said  horse.  When  witness 
told  defendant,  when  he  took  the  horse,  that  he  would  not  get 
far  with  him,  defendant  replied:  "Well,  by  (jF-d,  the  only  way 
you  can  get  me  loose  from  him  is  to  shoot  me  loose." 

J.  N.  Edwards  testified,  for  the  State,  that  he  was  at  the  house 
of  the  witness  Evans  in  December,  1886,  when  the  defendant 
came  to  that  house  and  got  the  horse  in  question.  Defendant 
rode  up  to  Evans's  fence,  in  front  of  the  house,  and  called: 
**  Hello! "  Evans  went  to  the  door  and  invited  him  to  get  down 
and  come  in.  Defendant  replied:  **  No,  I  haven't  time;  here  is  a 
little  note  you  can  read  this  morning."  Mr.  Evans  read  the  note, 
handed  it  back  to  defendant,  and  said:  *'  Mr.  McElmurray,  you 
can  not  get  the  horses  on  that  note."  Defendant  straightened 
himself  in  his  saddle  and  replied:  **I  have  come  after  my  horses, 
and  I  am  going  to  have  them;  and  the  only  way  you  have  to 
keep  me  from  taking  them  will  be  to  shoot  me  loose  from  them." 
Defendant  then  rode  oflF  towards  the  foot  of  the  hill  where  wit- 
ness and  Evans  told  him  the  bay  horse  was.  As  he  started, 
Evans  said  to  him:  **  I  forbid  you  taking  that  horse,"  and  called 
upon  witness  to  note  his  protest.  Evans  then  said  to  defendant: 
'*  If  you  take  those  horses  you  will  not  get  far  with  them." 
Within  the  next  five  or  ten  minutes  the  defendant  drove  the  bay 
horse  to  Evans's  house.  That  animal,  instead  of  going  in  to  the 
corral,  ran  down  the  fence  to  a  spring.  Defendant  dismounted 
at  the  corner  of  Evans's  house,  with  his  rope  and  gun.  He  then 
caught  the  horse,  rested  his  gun  against  a  cedar  tree,  changed 
the  saddle  to  the  bay  horse,  and  rode  off,  leading  the  horse  he  rode 
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to  Evans's  house.  Defendant  asked  witness  to  go  with  him  in 
search  of  the  horses,  which  witness  refused  to  do,  but  witness 
helped  defendant  catch  the  horse  after  he  was  driven  up. 

Cross-examined,  witness  said  that  it  was  the  practice  of  some 
cow  boys,  when  changing  saddle  from  one  horse  to  another,  to 
remove  their  guns  fn^m  the  scabbard.  Others  would  make  the 
change  without  removing  the  gun.  Evans  was  angry  through- 
out his  interview  with  the  defendant.  Defendant,  after  the 
horse  was  caught,  told  witness  to  call  Evans  to  see  him  **  tie  on" 
to  the  horse.  Witness  testified  againsu  the  defendant  substan- 
tially as  he  has  testified  on  this  stand,  on  his  trial  for  theft  of 
this  horse,  in  the  district  court  of  Kinney  county. 

Deputy  sheriff  J.  T.  James  testified,  for  the  State,  that  on  or 
about  the  twenty-first  day  of  December,  1885,  a  warrant  for  the 
arrest  of  the  defendant  was  delivered  to  him  by  the  justice  of 
the  peace  of  precinct  No.  1  of  Kinney  county.  Texas.  Witness 
arrested  the  defendant,  the  next  day,  on  the  Nueces,  turned  the 
horse  over  to  Mr.  Evans,  and  took  the  defendant  before  the 
justice  of  the  peace.  Supecting  that  the  defendant  had  written 
the  power  of  attorney  to  take  the  horses,  which,  on  his  arrest, 
he  showed  the  witness,  witness  got  the  justice  of  the  peace  to 
require  him  to  write  his  name.  It  was  theopinion  of  the  witness, 
based  upon  a  comparison  of  the  signature  of  the  defendant  with 
his  name  as  it  appears  in  the  power  of  attorney,  that  the  defend- 
ant wrote  the  said  power  of  attorney  himself. 

Cross-examined,  witness  said  that  he  arrested  the  defendant 
at  Yancey's  ranch,  which  was  in  Kinney  county.  The  witness 
could  not  and  would  not  have  executed  the  warrant  outside  of 
Kinney  county.  Witness  did  not  closely  observe  the  note  or 
power  of  attorney  exhibited  by  the  defendant,  and  did  not 
remember  the  name  signed  to  it.  He  was  not  an  expert  pen- 
man. 

J.  B.  Johnson  testified,  for  the  State,  that  the  two  horses  he 
recovered  from  Sam  Evans  belonged  to  Charles  McDowell.  They 
were  branded  at  witness's  pen.  McDowell  left  witness's  ranch 
in* April,  1884.  He  wrote  witness  first  from  Uvalde,  again  from 
the  Pecos,  and  a  third  time  from  San  Angelo.  In  one  of  these 
letters  McDowell  enclosed  the  witness  a  power  of  attorney  to 
take  possession  of  five  certain  horses,  which,  he  said,  got  away 
from  him.  That  power  of  attorney  authorized  witness  to  take 
possession  of  any  of  McDowell's  horses  wherever  he  could 
find  them.     That  instrument  was  now  mislaid.     The  horse  ia 
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question  was  well  known  to  witness,  and  belonged  to  Charles 
McDowell. 

Cross-examined,  the  witness  said  that  he  now  lived  at  Leaky, 
in  Bandera  county,  was  a  practicing  attorney,  and  was  aiding  in 
the  prosecution  of  this  case.  Witness  proved  the  horses  from 
Evans  before  the  indictment  in  this  case  was  found.  He  could 
not  say  that  McDowell  had  not  sold  the  horse  in  question,  but  he 
had  not  sold  it  when  he  last  wrote  to  witness.  McDowell,  who  was 
now  living  some  where  in  Colorado,  bought  the  horse  from  R  H. 
Cummings. 

W.  B.  Burdett  testified,  for  the  State,  that  he  knew  the  horse 
in  question  to  be  one  bought  by  McDowell  from  R.  H.  Cummings 
about  two  years  before  this  trial.  He  did  not  know  who  owned 
the  said  horse  now.  The  said  R.  H.  Cummings  identified  the 
horse  in  question  as  one  he  sold  McDowell,  about  two  years  be- 
fore this  trial.     The  State  closed. 

W.  N.  Edwards  testified,  for  the  defense,  that  he  had  known 
the  defendant  since  November,  1885,  when  he  came  to  witness's 
ranch,  asking  directions  to  Yancey's  ranch.  Witness  had  sev- 
eral conversations  with  the  defendant  after  that;  and  shortly 
before  he  took  the  horse  involved  in  this  prosecution  he,  defend- 
ant, told  the  witness  that  he  was  then  exp(?cting  a  letter  author- 
izing him  to  take  possession  of  the  horses  then  in  the  possession 
of  Evans.  On  a  day  subsequent  to  the  last  mentioned  conversa- 
tion, the  defendant  brought  some  mail  to  the  witness's  ranch, 
looked  much  pleased  himself,  and  said  that  he  had  received  the 
letter  authorizing  him  to  take  the  horses.  Witness  asked  him  to 
read  the  letter,  which  he  did.  Witness  could  not  remember  the 
words  of  the  letter,  but  its  purport  was  to  take  charge  of  the 
two  horses,  and  recover  the  value  of  the  dead  horse  from  Evans, 
or  prosecute  him  for  its  conversion.  Defendant  requested  wit- 
ness to  keep  his  liorse  for  him  until  he  could  take  the  two  horses 
to  their  owner.  Witness  declined,  upon  the  ground  that  he  had 
corn  sufficient  only  to  feed  his  own  horse  stock,  and  advised  him 
to  arrange  with  Yancey  for  the  care  of  his  horse.  Witness's 
post  office  was  Good  Luck,  about  seven  miles  from  his  house. 
Witness  knew  no  such  person  as  W.  T.  Beard. 

W.  M.  Yance}  testified,  for  the  defense,  that  he  knew  defend- 
ant and  his  father  in  Erath  county,  Texas,  about  seven  years  be 
fore  this  trial.  Defendant  came  to  witness's  ranch,  in  Kinney 
county,  in  November,  1885,  and  remained  on  that  ranch  until  he 
was  arrested  for  this  offense.     On  his  return  from  the  post  office 
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one  evening,  the  defendant  said  that  he  had  received  a  letter  au- 
thorizing him  to  take  possession  of  the  horses  then  in  Evans's 
possession,  and  that  he  was  going  after  the  horses  early  on  tho 
next  morning.  He  asked  if  witness  would  take  care  of  his 
horse  while  he  was  gone  to  take  the  said  horses  to  their  owner. 
Witness  told  him  that  his  horse  cofild  run  on  the  range  with  his, 
witness's,  horses.  Defendant  left  witness's  ranch  early  on  the 
next  morning,  and  returned  that  evening  with  the  bay  horse. 
He  reported  that  he  could  not  find  the  other  horse,  but  would  go 
back  to  Evans's  next  day  for  him.  James  came  and  arrested 
him  before  morning,  and  turned  the  bay  horse  over  to  Evans. 
The  witness  had  always  understood  that  Evans's  place  was  in 
Uvalde  county.  Witness  testified  for  this  defendant  in  his  trial 
in  Kinney  county  for  the  theft  of  the  horse  in  question. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

No  brief  for  the  appellant  has  reached  the  Reporters. 

/.  JS,  Burts,  Assistant  Attorney  General,  for  the  State. 

Hfrt,  Judge.  The  appellant  was  indicted  in  the  district  court 
of  Uvalde  county,  for  wilfully  driving  a  horse  from  its  accus- 
tomed range,  with  intent  to  defraud  the  owner  thereof.  When 
the  cause  was  reached  for  trial,  the  defendant  filed  a  plea  of  for- 
mer jeopardy,  which  plea,  upon  exception  by  the  State,  was  held 
bad.  Upon  a  plea  of  not  guilty  he  was  then  tried  and  con- 
victed. 

Did  the  facts  alleged  in  the  special  plea,  if  proven,  bar  the 
prosecution?  is  the  question  presented. 

In  substance,  this  plea  alleged  that  on  the  fourth  day  of 
March,  1886,  he  was  indicted  in  the  district  court  of  Kinney 
county  for  the  theft  of  this  same  horse;  that  on  the  ninth  day  of 
March,  1886,  he  was  put  upon  trial  in  said  court  upon  said  indict- 
ment; that  he  entered  a  plea  of  not  guilty  to  the  indictment; 
that  a  jury  was  impaneled  and  sworn;  that  the  cause  was  sub- 
mitted to  the  jury  by  the  introduction  of  the  evidence;  that 
then,  after  the  evidence  was  all  in,  and  after  the  State,  by  the 
district  attorney,  and  the  defendant,  had  rested  the  case  as  to 
the  evidence,  the  court,  over  objection  and  exception  by  the  de- 
fendant, on  motion  of  the  district  attorney,  discharged  the  jury. 
The  plea  further  alleges  that  the  court  had  jurisdiction  of  the 
cause,  and  that  the  theft  charged  by  the  indictment  in  Kinney 
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county,  and  the  offense  for  which  he  was  held  to  answer  in  the 
case  before  the  court,  were  identical. 

Made  a  part  of  this  plea  is  a  properly  authenticated  transcript 
of  the  record  in  the  case  from  the  Kinney  county  district  court, 
which  sets  out  the  indictment  there  presented.  It  is  in  the  ordi- 
nary form  for  horse  theft,  and  alleges  the  horse  to  be  the  prop- 
erty of  Evans,  the  prosecutor  and  alleged  owner  in  the  case  at 
bar.  There  is  also  set  out  the  order  or  judgment  of  the  district 
court  of  Kinney  county,  which,  after  reciting  that  the  indict- 
ment was  read,  and  the  plea  entered,  recites  that  "the  evidence 
disclosing  the  fact  that  the  offense  was  committed  in  Uvalde 
county,  it  is  ordered  by  the  court  that  the  jury  be  discharged." 

Now,  under  the  decisions  of  this  court,  a  defendant  may  be 
convicted  of  driving  from  the  range,  under  Article  749,  on  an  in- 
dictment for  theft  under.  Article  746  (to  which  doctrine,  how- 
ever, the  writer  does  not  subscribe),  and  under  the  decision  in 
Shubert's  case,  20  Texas  Court  of  Appeals,  320,  a  defendant  may 
be  legally  tried ,  and  convicted  for  violating  the  provisions  of 
Article  749  in  any  county  in  to  which  the  animals  are  driven  or 
brought.  This  being  so,  it  was  no  valid  objection  to  the  plea  in 
this  case  that  the  one  indictment  charged  theft  and  the  other 
driving,  because  under  charge  of  the  one  a  conviction  could  be 
had  for  the  other  offense.  Nor  would  the  fact  that  the  animal 
was  driven  from  its  range,  which  range  was  in  Uvalde  county, 
prevent  a  prosecution  in  any  other  county  in  to  or  through  which 
it  was  brought  by  the  defendant.  The  question  of  the  jurisdic- 
tion of  the  district  court  of  Kinney  county  is  thus  narrowed  to 
the  single  question  of  fact:  Did  the  defendant  drive,  or  bring  in 
to  that  county,  the  animal,  after  driving  it  from  its  accustomed 
range  in  Uvjilde  county,  before  the  indictment  for  the  theft  was 
presented?  If  so,  the  court  had  jurisdiction  of  the  offense,  and 
the  defendant  was  in  jeopardy. 

Upon  this  question  of  fact,  the  evidence  in  the  statement  of 
facts  in  the  case  at  bar  is  conclusive.  The  horse  was  taken  from 
the  prosecutor  in  December,  18b5,  and  soon  afterwards  the  de- 
fendant was  arrested  in  Kinney  county  with  the  horse  in  his  pos- 
session. The  indictment  for  theft  in  the  latter  county  was  pre- 
sented, as  we  have  seen,  in  March  following. 

The  defendant  should  have  been  allowed  to  stand  upon  his 
plea.     The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Opinion  delivered  June  25,  1886. 
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[No.  5056.] 

Noon  Tucker  v.  The  State. 

1.  Practick— CoNTiNUANCK— New  Trial.— See  the  statement  of  the  case 

for  evidence  set  forth  in  an  overruled  application  for  a  continuance  which, 
considered  in  connection  with  the  evidence  adduced  upon  the  trial,  is 
held  to  have  demanded  the  award  of  a  new  trial. 

2.  Theft— Charge  op  the  Court.— The  defense  requested  the  trial  court 

to  charge  in  a  theft  case  as  as  follows:  *'If  you  find  that  M.  A.  Tucker 
drove  up  the  yearling  in  question,  and  that  defendant,  after  it  was 
brought  to  his  lot,  opened  the  gate  and  had  nothing  to  dg  with  the  origi- 
nal taking  and  driving,  you  will  acquit,  and  this  is  so,  no  matter  what 
connection  defendant  had  with  it  thereafter."  Held^  that  the  charge 
being  pertinent  and  applicable  to  the  facts  in  proof  it  should  have  been 
given. 

Appeal  from  the  District  Court  of  Limestone.  Tried  below 
before  the  Hon.  L.  D.  Bradlev. 

The  indictment  charges  the  appellant  and  his  father,  M.  A. 
Tucker,  jointly,  with  the  theft  of  a  yearling,  the  property  of 
George  Lewis,  in  Limestone  county,  Texas,  on  the  fifteenth  day  of 
July,  1884.  The  appellant,  being  alone  upon  trial,  was  convicted, 
and  his  punishment  was  assessed  at  a  term  of  two  years  in 
the  penitentiary. 

George  Lewis  was  the  first  witness  for  the  Statf*.  He  testified 
that  he  lived  in  Limestone  county,  Texas,  in  which  county  he 
owned  a  stock  of  cattle.  He  was  absent  from  the  State  in  June, 
1884,  and  left  his  stock  of  cattle  in  charge  of  Mr.  James  Harper, 
whom  he  had  employed  as  his  ranch  **  boss."  Witness's  ranch 
was  located  at  Big  Hill,  in  Limestone  county,  about  six  miles 
distant  from  the  house  of  the  defendant.  In  June,  1884,  witness 
had  a  herd  of  his  cattle,  consisting  of  yearlings  and  two  year 
olds,  driven  from  his  said  ranch,  in  Limestone  county,  to  Abbott, 
in  Hill  county.  The  most  direct  route  from  the  ranch  to  Abbots- 
was  through  the  neighborhood  in  which  the  defendant  lived. 
The  witness  did  not  know  the  route  over  which  Harper  drove  the 
cattle  to  Abbott,  but  he  knew  that  the  cattle  were  delivered  in 
Abbott  during  the  fall  of  1884.  Acting  upon  certain  information 
received,  the  witness,  in  August  or  September,  1884,  sent  Mr. 
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Harper  to  Mr.  Bachelor's  place  tp  see  about  a  yearling.  Witness 
did  not  see  the  said  yearling  brought  to  his  house,  but  in  Decern 
btr,  1884,  or  January,  1885,  he  saw  a  yearling  in  his  pasture 
which  was  said  to  have  been  brought  there  by  Harper.  Harper 
showed  the  yearling  to  witness.  Witness  knew  that  yearling  to 
be  his  only  by  the  brand  and  by  what  Mr.  Harper  told  him.  The 
tJO  brand  on  the  yearling  had  been  changed  into  NOON.  The 
change  was  very  plain,  particularly  the  transformation  of  the 
U  in  to  an  O.  The  letter  T  was  also  branded  on  the  jaw.  Du- 
ring the  preceding  spring,  the  witness  branded  the  letter  T  on 
the  jaw  of  both  of  his  yearlings.  The  record  of  marks  and 
brands  showed  the  register  of  the  brand  of  Lewis  &  Johnson  to 
be  UO  on  the  right  side,  and  the  mark  of  the  same  parties  as  a 
crop  and  under  bit  in  each  ear.  Witness  testified  that  he  and 
George  Johnson  were  partners,  and  owned  the  said  brand  until 
fall  of  1882,  when  witness  purchased  Johnson's  interest  and  re- 
tained the  brand. 

James  Harper  testified,  for  the  State,  that  in  1884,  he  was  in 
the  employ  of  George  Lewis.  Lewis  was  absent  from  Texas  in 
June,  1884.  In  June  of  that  year  the  witness,  acting  under  the 
directions  of  Mr.  Lewis,  took  a  herd  of  Lewis's  cattle  from  Lime- 
stone count}'  ranch  to  the  town  of  Abbott,  in  Hill  county.  He  start- 
ed with  the  cattle  on  the  seventeenth  or  eighteenth  of  the  month, 
and  drove  them  through  the  neighborhood  in  which  the  defend- 
ant lived.  The  yearlings  comprised  in  that  herd  were  branded 
in  the  UO  brand  and  the  letter  T  on  the  jaw.  In  August  or  Sep- 
tember, 1884,  Mr.  Lewis  sent  the  witness  to  Mr.  Batchelor's  place 
to  examine  a  certain  yearling.  In  Drennan's  pasture,  which  was 
near  the  places  of  Batchelor  and  defendant,  witness  found  a  red 
yearling  with  a  white  belly,  which  yearling  was  branded  NOON. 
The  brand  was  then  peeling.  Witness  recognized  that  j'^earling 
before  he  got  within  fifty  yards  of  it.  He  knew  it  to  be  ono  of 
Lewis's  yearlings.  Witness  milked  its  mother  while  it  was  a 
calf.  He  branded  it  in  the  UO  brand  and  put  a  T  on  its  jaw. 
That  UO  brand  had  been  changed  into  NOON,  and  the  change 
was  plainly  perceptible.  That  yearling  was  one  of  several  lost 
from  the  herd  taken  from  the  Limestone  county  ranch  to  Abbott 
Witness  was  unable  to  say  how  many  yearlings  he  lost  from 
that  herd  en  route  to  Abbott.  Some  time  after  recovering  the 
yearling  in  question  he  found  another  yearling  on  the  prairie 
the  brands  on  which  had  been  similarly  changed  to  NOON.  The 
witness  further  stated  that,  in  May,  1884,  he  drove  a  herd  of 


Term,  1886.]  Tucker  v.  The  State.  701 


Statement  of  the  ease. 


Lewis's  cattle  over  the  route  through  the  defendant's  neighbor- 
hood, which  said  herd  contained  from  fifty  to  one  hundred  head 
in  the  UO  brand. 

William  Calvary  testified,  for  the  State,  that  some  time  in 
July,  1884,  he  assisted  the  defendant  in  driving  a  red  yearling 
from  his  father's  house  in  Limestone  county  to  Drennan's  pas- 
ture. That  yearling  was  driven  to  the  pasture  for  Mr.  T.  J. 
Batchelor.  Witness  went  with  Batchelor  to  the  defendant's 
house  to  get  the  yearling.  He,  Batchelor,  and  defendant  started 
to  Drennan's  pasture  together,  with  the  yearling,  but  Batchelor 
did  not  go  all  of  the  way.  After  Batchelor  left  witness  and  the 
defendant,  the  two  latter  met  Mr.  Jo  Thetford,  who  rode  with 
them  to  the  pasture.  Thetford  made  some  inquiry  about  the 
yearling,  and  defendant  said  that  it  was  the  calf  of  a  certain 
cow  his  father  owned,  and  that  he  had  raised  it  from  a  calf. 
The  yearling  was  then  fresh  branded  NOON.  It  was  turned  in 
to  Drennan's  pasture.  •  Defendant  lived  with  his  father,  M.  A. 
•  Tucker. 

Cross-examined,  the  witness  stated  that  he  had  known  Jo 
Thetford  for  a  long  time.  Jo  was  a  great  wag,  and  was  other- 
wise noted  for  his  habit  of  asking  questions.  There  was  noth- 
ing in  Jo's  question  about  the  yearling  to  indicate  a  lurkmg 
joke.     He  merely  asked  defendant  where  he  got  that  yearling. 

T.  J.  Batchelor  testified,  for  the  State,  that  he  lived  at  Horn 
Hill,  in  Limestone  county,  Texas.  In  June,  1884,  the  defendant 
lived  at  the  foot  of  Honest  Ridge,  about  a  mile  and  a  half  from 
the  witness,  and  in  the  same  county.  Witness  was  the  proprie- 
tor of  a  small  store  at  Horn  Hill  in  1884.  In  the  spring  of  that 
year  M.  A.  Tucker,  the  defendant's  father,  agreed  to  let  ihe  wit- 
ness have  some  yearlings.  Some  time  after  the  middle  of  July, 
M.  A.  Tucker  come  to  the  witness's  store,  and  told  him  that  he 
had  a  yearling  at  home  for  the  witness;  that  he  got  home  from 
some  where  on  the  evening  before,  and  that  his  son,  the  defend- 
ant, would  deliver  the  yearling  on  the  next  day.  He  told  the 
witness  that  the  yearling  was  branded  NOON.  On  that  or  the 
next  day,  the  witness  went  to  M.  A.  Tucker's  to  get  the  yearling. 
M.  A.  Tucker  was  not  at  home,  but  the  defendant  helped  the 
witness  drive  the  yearling  to  Drennan's  pasture.  Witness  did 
not  go  all  of  the  way  from  Tucker's  house  to  Drennan's  pasture 
with  the  defendant  and  the  yearling.  Witness  did  not  see  M,  A. 
Tucker  when  he  got  the  yearling,  but,  a  few  days  later  went 
back  to  Tucker's  house  to  get  a  hog,  when  Tucker  executed  his 
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bill  of  sale  for  the  yearling.  Witness  bought  the  said  yearling 
from  M.  A.  Tucker,  and  understood  that  he,  witness,  was  getting 
the  yearling  from  said  M.  A.  Tucker.  Witness  knew  Mr.  Gul- 
lettj  who  was  at  Tucker's  house  when  witness  got  the  bill  of  sale 
for  the  yearling,  and  the  hog  from  Tucker.  GuUett  then  and 
now  lived  in  Navarro  county.  Witness  knew  that  M.  A.  Tucker 
had-  a  law  suit  in  Waco  about  some  sheep.  Defendant  came 
home  from  school  at  Mount  Calm  during  the  fall  of  1883,  since 
when,  as  witness  understood,  he  had  traded  a  little  in  cattle. 
The  brand  was  peeling  off  when  witness  got  the  yearling. 

E.  G.  Moody  testified,  for  the  State,  that  he  lived  near  M.  A. 
Tucker's  house,  on  Honest  Ridge,  in  Limestone  county.  In  pass- 
ing Tucker's  house  in  July,  1884,  witness  saw  M.  A.  Tucker 
driving  up  two  yearlings  in  the  UO  brand.  Defendant  held  the 
lot  gate  open  while  his  father,  M.  A.  Tucker,  drove  the  yearlings 
in  to  the  lot.  Witness  passed  back  over  the  same  route  within 
the  next  two  hours,  and  saw  the  same  yearlings  in  a  grass  lot 
near  M.  A.  Tucker's  house.  The  UO  brand  had  been  recently 
changed  in  to  NOON.  An  N  had  been  placed  before  and  after 
the  UO;  the  U  had  been  changed  in  to  an  O,  and  the  original  0 
had  been  run  over. 

Cross-examined,  the  witness  testified  that  he  had  no  ill  feeling 
towards  M.  A.  Tucker.  M.  A.  Tucker  did,  in  the  winter  of 
1884-5,  charge  witness  with  the  theft  of  his  watch,  and  witness 
was  searched,  as  were  five  or  six  other  persons  at  the  same  time 
and  place.  The  witness  understood  that  M.  A.  Tucker  got  Mr. 
Love  to  look  out  for  his  watch  after  he,  witness,  was  arrested. 
Witness  did  not  propose  to  M.  A.  Tucker  that  if  he,  M.  A.  Tuck- 
er, would  assist  him  in  two  murder  cases  pending  against  him, 
he  would  testify  for  M.  A.  Tucker  in  this  case.  Witness  testified 
against  M.  A.  Tucker  at  his  trial  in  Marlin  for  the  theft  of  the 
yearling  involved  in  this  prosecution,  and  he  testified  on  that  trial 
that  while  defendant  held  the  gate  open  M.  A.  Tucker  drove  the 
yearlings  in  to  the  lot.  M.  W.  Foster  and  his  son  Sam  were 
present  when  M.  A.  Tucker  drove  the  yearlings  in  to  the  lot 
through  the  gate  held  open  by  the  defendant.  Witness  saw  one 
of  the  yearlings  in  Bennett's  pasture,  a  few  days  after  he  saw 
the  two  yearlings  penned  by  M.  A.  Tucker.  It  was  put  in  that 
pasture,  the  witness  thought,  on  the  night  after  the  brand  was 
chaoged.  On  the  same  evening  that  he  saw  that  yearling  in 
Bennett's  pasture  he  told  John  Bennett  that  he  saw  M.  A.  Tucker 
drive  up  that  yearling  and  pen  it  at  his  house,  and  that  it  was 
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then  branded  UO;  and  that  he  saw  it  again  on  the  same  evening 
in  M.  A.  Tucker's  lot  after  the  brand  had  been  changed  to  NOON. 
He  advised  John  Bennett  to  turn  the  yearling  out,  and  told  him 
that  it  belonged  to  George  Lewis,  and  was  stolen  property.  Wit- 
ness was  shown,  on  the  trial  of  M.  A.  Tucker,  at  Marlin,  a  letter 
which  purported  to  have  been  written  by  witness  to  M.  A. 
Tucker.  Witness  did  not  write  that  letter  in  whole  or  in  part. 
Neither  the  body  of  the  letter  nor  the  signature  was  in  the  wit- 
ness's hand  writing. 

John  Perkins  testified,  for  the  State,  that  he  lived  on  Steele's 
creek.  On  or  about  the  first  of  May,  1884,  the  defendant  came 
to  his  house  to  notify  him  of  the  death  of  his  cousin  on  Honest 
Eidge.  Witness  and  defendant  rode  to  Honest  Ridge  together 
En  route,  they  passed  a  herd  of  cattle  being  driven  on  the  road. 
Defendant  called  witness's  attention  to  the  brand,  UO,  which  he 
said  could  be  easily  changed  to  his  brand.  He  then  laughed,  and 
said  that  he  wished  the  cattle  would  stampede.  Witness  had  no 
recollection  of  relating  this  incident  to  any  one  except  Mr.  John 
Barron,  whom  he  told  a  few  days  after  it  occurred.  Witness 
was  first  subpoenaed  in  this  case  a  day  or  two  before  this  trial. 
Witness  knew  George  Parker.  Heboid  Parker  on  the  day  before 
this  trial  that  he  knew  nothing  about  this  case.  Witness  knew 
that  Parker  feli  some  interest  in  this  case,  but  he  did  not  con- 
sider that  his  evidence  was  any  of  Mr.  Parker's  business.  Wit- 
ness saw  Mr.  George  Lewis,  for  the  first  time,  on  the  day  before 
this  trial. 

Gaston  Thetford  testified,  for  the  State,  that  he  lived  at  Horn 
Hill,  near  Batchelor's  store.  In  June,  1884,  witness  saw  a  herd  of 
one  and  two  year  old  cattle  in  the  UO  brand  pass  through  that 
neighborhood,  going  in  the  direction  of  Abbott.  On  the  next 
day  the  witness  saw  a  UO  yearling  in  Drennan's  pasture.  That 
yearling  was  kept  in  that  pasture  for  two  or  three  weeks,  when 
witness  saw  it  outside  on  the  range.  Two  or  three  weeks  later, 
the  witness  saw  the  same  yearling  put  back  in  to  Drennan's  pas- 
ture for  Mr.  T.  J.  Batchelor.  It  was  put  in  that  pasture  by  de- 
fendant and  Will  Calvary.  The  UO  brand  had  been  changed — 
run  over  into  NOON.  Witness  did  not,  on  either  occasion,  ob- 
serve the  letter  T  on  the  yearling's  jaw.  Drennan's  pasture 
fence  was  but  three  wires  high,  and  could  be  entered  by  year- 
lings. Witness  did  not  know  how  the  UO  yearling  got  in  to  that 
pasture  in  the  first  instance.  Witness  first  saw  the  letter  T  on 
the  yearling's  jaw  when  Harper  called  his  attention  to  it  when 
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he  came  to  Drennan's  pasture  to  get  it.  Harper  knew  the  year- 
ling as  soon  as  he  saw  it.  Witness's  brother,  Jo  Thetford,  was 
detained  at  home  by  the  sickness  of  his  wife. 

Walter  Thetford  testified,  for  the  State,  substantially  as  did 
Gaston  Thetford,  except  that  he  did  not  see  the  yearling  turned 
in  to  Drennan's  pasture  by  the  defendant  and  Calvary,  nor  did 
he  see  defendant  and  Calvary  driving  it.     The  State  closed. 

Mrs.  Celia  Foster  was  the  first  witness  for  the  defense.  She 
testified  that,  in  1884,  she  occupied  M.  A.  Tucker's  house,  in 
Limestone  county,  and  M.  A.  Tucker  and  his  son,  the  defendant, 
lived  with  her.  Witness  and  her  husband  and  family  took 
charge  of  the  Tucker  place  in  February,  a  short  time  after  the 
defendant's  return  from  the  Mt.  Calm  school.  Defendant  specu- 
lated somewhat  in  cattle  during  the  year  1884.  Witness  gener- 
ally held  his  money  for  safe  keeping.  One  day,  as  near  as  wit- 
ness could  remember,  between  the  twelfth  and  fifteenth  of  July, 
the  defendant  bought  two  yearlings,  one  of  which,  a  few  days 
later,  was  delivered  to  Mr.  Batchelor.  Between  one  and  two 
o'clock  on  the  day  of  the  purchase,  the  defendant  got  his  remain- 
ing twenty  dollars  to  pay  for  two  yearlings  he  bought.  Witness 
went  to  the  lot  to  get  a  buckejb  of  water,  and  saw  two  strange 
men  branding  the  yearlings.  One  of  those  men  was  spoken  to, 
the  witness  thought,  as  Warner,  and  the  other  as  Jack.  Bob 
Hodge  may  have  been  at  the  front  gate  when  witness  gave  the 
defendant  the  money  to  pay  for  the  yearlings,  but  witness  did  not 
see  him.  Dock  Hodge  was  sitting  on  his  horse,  on  the  out  side 
of  the  gate.  Witness  saw  Mr.  Proctor  about  the  place  during 
the  evening,  and  knew  that  he  spent  the  night  at  the  house.  The 
witness  did  not  see  the  yearlings  when  they  were  driven  to  the 
house.  She  first  saw  them  in  the  lot  when  she  went  to  the  well. 
One  of  the  yearlings  was,  on  the  next  day,  sent  to  Bennett's  pas- 
ture, and  the  other  was  turned  in  to  the  grass  lot  at  home  and 
kept  there  until  delivered  to  Mr.  Batchelor,  several  days  after- 
wards. 

M.  A.  Tucker  was  not  at  home  when  Batchelor  came  and  got 
the  yearling  involved  in  this  controversy.  He  was  absent,  at- 
tending a  law  suit  in  Waco.  He  was  gone  one  or  two  weeks. 
On  his  return  from  Waco,  M.  A.  Tucker  went  to  Navarro 
county  to  get  Mr.  GuUett's  deposition.  He  was  absent  on  that 
trip  two  or  three  days.  Mr.  QuUett  returned  with  him,  and 
remained  two  or  three  days.  Gullett  was  at  Tucker's  house 
when  Batchelor  came  there  to  get  a  hog.     When  the  two  men 
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called  Warner  and  Jack  got*  through  branding  the  yearlings; 
they  came  to  the  house  with  the  defendant,  and  executed  a  bill, 
of  sale  for  the  two  yearlings.  The  bill  of  sale  was  given  to  the 
witness  by  the  defendant  for  safe  keeping,  but  was  now  lost. 
Witness  had  made  diligent  but  unsuccessful  search  for  it.  M. 
A.  Tucker  was  not  at  home  when  the  defendant  bought  the  two 
yearlings.  Witness  was  before  the  grand  jury,  and  testified 
about  this  matter.  She  did  not  testify  before  the  grand  jury  that 
the  defendant  bought  (more  than?)  two  yearlings  from  the 
strangers.  She  saw  only  the  two  yearlings  in  the  lot,  and  if 
there  were  any  cows  in  the  lot  at  that  time,  witness  did  not  see 
them.  Witness  could  give  no  better  description  of  the  strangers 
than  that  she  remembers  one  as  a  dark  and  the  other  as  a  light 
complexioned  man;  one  between  twenty  and  twentj'-five  years 
old,  and  the  other  about  thirty  years  old. 

M.  W.  Foster,  the  husband  of  Mrs.  Celia  Foster,  testified,  for 
the  defense,  that  he  was  at  home  (at  the  M.  A.  Tucker  place) 
when  the  two  yearlings  were  driven  up.  Witness  was  inside  the 
house  when  the  yearlings  were  driven  up,  and  saw  them  through 
the  door.  When  witness  first  saw  them  they  were  inside  the 
little  pasture  in  front  of  the  house,  and  about  one  hundred  yards 
from  the  front  gate.  Defendant,  Bob  Hodge,  and  two  strangers, 
were  driving  the  animals  when  witness  first  saw  them.  Wit- 
ness did  not  go  in  to  the  lot  until  late  that  evening,  when  he  saw 
that  the  yearlings  had  been  fresh  branded  NOON.  M.  A.  Tucker 
was  not  at  home  at  that  time,  but  was  in  Waco.  Mr.  Prator 
spent  the  evening  of  that  day,  and  that  night,  at  Tucker's  house. 
Dock  Hodge  may  have  been  on  the  place,  but  witness  did  not 
see  him.  The  witness  never,  at  any  time,  saw  M.  A.  Tucker 
drive  the  yearling  involved  in  this  controversy,  and  another  one, 
to  the  house.  Defendant  never,  in  witness's  presence,  at  any 
time,  held  the  lot  gate  open  for  M.  A.  Tucker  to  drive  the  two 
yearlings  into  the  lot.  This  witness  testified  to  M.  A.  Tucker's 
raovements  for  the  week  or  two  before  and  after  the  purchase'of 
the  yearlings,  substantially  as  his  wife  (^id.  Witness  saw  other 
cattle  out  side,  in  front  of  the  house,  wben  the  two  yearlings 
were  driven  up,  but  was  unable  to  say  whether  or  not  those  cat- 
tle were  driven  up  with  the  yearlings,  or  whether  they  were  there 
in  quest  of  shade. 

Cross  examined,  the  witness  testified  that  he  did  not  know  ' 
either  Warner  or  Witherspoon,  the  men  who  sold  the  two  year- 
lings to  the  defendant,  nor  had  he  ever  seen  them  prior  to  that 
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transaction.  He  did  not  remember  whether  or  not  they  came 
in  to  the  house.  Prator  and  Bob  Hodge,  and  the  two  strangers 
left  the  house  on  that  evening  before  the  witness  went  back  to 
his  work.  It  was  about  two  o'clock  in  the  evening  when  the 
yearlings  were  driven  to  the  house.  Witness's  eye  sight  was 
bad,  and  the  men  who  brought  the  yearlings  to  the  house  were 
too  far  from  where  he  was  lying  down  for  the  witness  to  observe 
them  closely.  Witness  was  in  the  house  during  the  whole  of  the 
time  that  the  strangers  were  on  the  place,  and  could  give  no 
manner  of  description  of  them.  Prater  came  to  the  house  after 
the  strangers  left,  and  before  the  witness  went  back  to  his  field 
to  his  work.  Witness  had  never,  on  any  former  trial  or  proceed- 
ing, testified  about  Prator's  presence  at  the  house.  He  did  not 
testify  before  the  grand  jury  that  two  yearlings  branded  NOON 
were  put  in  to  the  lot.  Witness  had  several  times  testified  before 
the  grand  jury  about  this  matter.  The  witness  had  never,  any- 
where, or  before  any  tribunal  or  authority,  testified  that  the 
strangers  drove  up  and  branded  but  one  yearlitag  NOON.  Wit- 
ness was  cross-examined  before  the  grand  jury  about  another 
NOON  yearling,  and  may  have  stated  that  he  saw  such  a  year- 
ling on  the  prairie.  W  itness  was  of  opinion  that,  upon  one  occa- 
sion, he  testified  before  the  grand  jury  that  the  strangers  drove 
up  seven  or  eight  other  cattle  with  the  one  yearling  they  sold  de- 
fendant. Several  head  of  cattle  were  outside  of  the  lot,  and  wit- 
ness could  not  then  tell  whether  they  were  driven  or  strayed  to 
that  point.  Witness  first  testified  that  the  strangers  sold  defend- 
ant two  yearlings,  on  the  trial  of  M.  A.  Tucker  at  Marlin. 

R.  C.  Hodge  testified,  for  the  defence,  that  he  lived  at  Honest 
Ridge.  In  1884,  he  lived  near  Tucker's  tank,  about  a  half  a  mile 
from  M.  A.  Tucker's  house.  Witness  and  defendant  were  to- 
gether at  the  tank  between  the  twelfth  and  fifteenth  of  July, 
1884,  watching  sheep.  Witness  left  defendant  in  charge  of  the 
sheep  about  noon  and  went  home  to  dinner.  Witness  returned 
between  one  and  two  o'clock  and  found  defendant  still  at  the 
tank.  Within  a  short  time  two  men  calling  themselves  Warner 
and  Witherspoon  came  to  the  tank,  and  said  that  they  were 
gathering  some  stock  that  had  strayed  from  a  herd  they  drove 
through  the  neighborhood  during  the  previous  spring.  They 
proposed  to  sell  the  strays  to  the  defendant.  Warner,  Wither- 
spoon, defendant,  and  witness  then  drove  two  yearlings  toM.  A 
Tucker's  house  and  penned  them.  Defendant  bought  the  two 
yearlings  for  fifteen  dollars.    Witness  stopped  at  the  fixate  and 
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defendant  went  in  to  the  house  and  returned  with  two  ten  dollar 
bills.  The  men  remained  in  the  lot  to  brand  the  yearlings,  and 
witness  and  defendant  went  back  to  the  tank  to  see  about  the 
sheep.  En  route  to  the  tank,  witness  and  defendant  met  wit- 
ness's brother  Dock,  who  gave  defendant  change  for  a  ten  dollar 
bill.  Dock  Hodge  went  on  towards  M.  A.  Tucker's  house,  and 
was  sitting  on  his  horse  at  the  gate  when,  an  hour  later,  witness 
and  defendant  returned  from  the  tank.  While  witness  and  de- 
fendant were  at  the  tank,  Mr.  Prator,  driving  two  cows  and 
calves,  joined  them,  and  finally  returned  with  them  to  the  house. 
By  this  time  the  men  had  got  defendant's  brand,  NOON,  on  the 
yearlings.  Witness,  his  brother,  and  Prator,  left  as  the  two  par- 
ties, Warner  and  Witherspoon,  went  in  to  the  house  with  de- 
fendant to  execute  their  bill  of  sale  and  receive  their  money. 
Witness  did  not  see  defendant  actually  pay  the  purchase  money. 
Prator  ate  supper  with  the  witness  and  his  brother  that  night, 
and  left,  going  in  the  direction  of  M.  A.  Tucker's  house.  He 
said  he  was  going  to  spend  the  night  at  Tucker's.  M.  A. 
Tucker  was  not  then  at  home,  nor  did  he  come  home  for  several 
days. 

Cross-examined,  the  witness  stated  that  he  was  examined  as  a 
witness  on  the  trial  of  M.  A.  Tucker,  at  Marlin,  and  testified  on 
that  trial  as  he  has  testified  on  this.  Witness  testified  to  the 
same  facts  before  the  grand  jury.  Witness  could  give  a  no 
more  satisfactory  description  of  Warner  and  Witherspoon  than 
that  given  by  Mrs.  Foster,  except  that  the  dark  man  wore  a 
mustache. 

J.  6.  Prator  testified,  for  the  defense,  in  substance,  that  on  his 
way  to  his  home  in  Mexia,  Texas,  from  the  ranch  of  Gatling, 
which  was  situated  between  that  town  and  Waco,  he  stopped  at 
a  tank  about  four  miles  from  M.  A.  Tucker's  house.  This  was 
on  the  eleventh  day  of  July,  1884.  At  that  tank  he  met  Warner 
and  Witherspoon,  the  former  of  whom  he  knew.  He  saw  With- 
erspoon once  before — in  the  spring  of  1884 — when  he  and  Warner 
passed  Qatling's  ranch  with  a  herd  of  cattle,  which  they  said 
they  were  driving  from  Cherokee  county  to  Hamilton  county. 
At  the  tank,  on  the  day  named,  Warner  and  Witherspoon  told 
witness  that,  on  their  spring  trip  with  cattle,  they  lost  some  of 
their  animals  after  crossing  the  Navasota  river  at  Rocky  cross- 
ing, which  crossing  was  not  far  from  Horn  Hill  and  Honest 
Ridge.  They  said  they  were  '* sweeping"  the  range  back,  in 
search  of  the  missing  animals,  and  asked  witness  who,  in  that 
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neighborhood,  would  buy  their  missing  animals,  if  found.  Wit- 
ness told  them  that  possibly  Oliver  or  defendant  would  trade 
with  them.  They  left  witness  at  the  tank.  This  was  about 
eleven  o'clock  a.  m.  After  dining,  witness  went  on  to  Tucker's 
tank,  which  he  reached  about  three  o'clock.  He  met  defendant 
and  Bob  Hodge  at  Tucker's  tank,  looking  after  some  sheep.  De- 
fendant went  back  to  his  father's  house,  and  witness  and  Bob 
Hodge  soon  followed.  When  he  got  to  Tucker's  house  witness 
saw  Warner  and  W  itherspoon  in  the  lot  branding  a  couple  of 
yearlings.  Dock  Hodge  was  at  the  gate  on  horseback.  Witness 
did  not  see  Mrs.  Foster.  Witness  went  home  with  the  two 
Hodges,  took  supper  with  them,  and  returned  to  Tucker's  house, 
where  he  stayed  all  night.  M.  A.  Tucker  was  not  at  home. 
Witness  attended  the  trial  of  M.  A.  Tucker,  at  Marlin.  as  a  wit- 
ness. Witness  did  not  tell  George  Lewis  at  the  Allen  hotel,  in 
Marlin,  that  he  knew  nothing  about  this  case.  Witness  was  not 
subpoensBd  in  this  case  until  after  M.  A.  Tucker's  trial,  at  Marlin. 

Seven  or  eight  witnesses  testified  that  the  defendant  had 
always  sustained  a  good  reputation  for  honesty,  and  that  he 
was  between  sixteen  and  seventeen  years  old  at  the  time  of  this 
trial,  and  pasf  fourteen  at  the  time  the  offense  was  alleged  to 
have  been  committed. 

J.  W.  Bennett,  defendant's  cousin,  was  his  next  witness.  The 
important  matter  testified  to  by  him  was  to  the  effect  that  if  his 
pasture  contained  a  yearling  in  the  NOON  brand  at  any  time  in 
the  summer  of  1884,  he  did  not  know  of  it.  E.  Q.  Moody  never, 
at  any  time  or  place,  told  witness  that  such  a  yearling  was  in 
his  pasture.  He  never  told  the  witness  that  he  saw  M.  A.  Tucker 
driving  two  UO  yearlings  in  to  his  lot  through  a  gate  held  open 
by  defendant,  and  that  he  saw  the  same  yearlings  in  Tucker's 
lot  that  same  evening  after  the  brand  had  been  changed  to 
NOON. 

R.  M.  Love,  sheriff  of  Limestone  county,  testified,  for  the  de- 
fense, that  he  has  had  the  State's  witness  E.  G.  Moody  in  jail 
since  the  winter  of  1884.  Witness  had  seen  Moody  write  fre- 
quently, and  knew  his  hand  writing.  The  witness  was  shown, 
at  Marlin,  a  letter  purporting  to  have  been  written  by  E.  G. 
Moody,  and  recognized  the  hand  vvriting,  both  in  the  body  and 
signature  of  the  letter,  as  the  hand  writing  of  the  said  Moody. 

The  State,  in  rebuttal,  recalled  George  Lewis,  who  testified 
that  he  heard  Bob  Hodge's  testimony  on  the  trial  of  M.  A.  Tucker 
at  Marlin.     Hodge  said  something  about  Prator  taking  supper 
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with  him  on  the  night  of  defendant's  alleged  purchase  of  the 
yearlings,  and  that  he  left  to  go  to  M.  A.  Tucker's  house.  Hodge 
said  nothing  on  that  trial  about  Prator's  being  at  M.  A.  Tucker's 
house  during  the  evening.  Hodge  told  witness  in  Marlin,  pend- 
ing M.  A.  Tucker's  trial,  that  he  knew  nothing  about  the  year- 
ling involved  in  this  case. 

John  Kimble  testified  for  the  State,  in  rebuttal,  that  he  was  a 
member  of  the  grand  jury  which  found  the  indictment.  R.  C. 
Hodge  did  not  mention  J.  B.  Prator's  name  when  he  was  before 
the  grand  jury,  although  he  was  closely  questioned  as  to  all 
parties  he  saw  at  Tucker's  house  on  the  day  of  the  alleged 
trade. 

The  defendant's  application  for  a  continuance,  referred  to  in 
the  first  head  note  of  this  report,  set  forth  that  he  expected  to 
prove  by  the  absent  witness,  G.  W.  Hodge,  that  on  the  evening 
of  the  purchase  of  the  two  yearlings,  he  met  this  defendant  en 
route  from  his  home  to  Tucker's  tank:  that  defendant  told  him 
that  he  had  purchased  two  yearlings,  and  asked  witness  to 
change  a  ten  dollar  bill  for  him  to  enable  him  to  pay  for  them; 
that  witness  made  the  change  and  rode  on  to  defendant's  house, 
and  defendant  went  on  to  Tucker's  tank:  that  on  his  arrival  at 
defendant's  house  >\itness  saw  two  strangers  in  defendant's  lot 
branding  two  yearlings  in  defendant's  brand;  that  when  defend- 
ant returned  from  the  tank  he  paid  one  of  the  e^trangers  for  the 
yearlinjfs,  and  that  he,  defendant,  and  the  strangers  then  went 
into  defendant's  house  for  the  avowed  purpose  of  executing  a 
bill  of  sale,  and  that  the  witness  then  left. 

The  motion  for  new  trial  raised  the  questions  discussed  in  the 
opinion. 

Burrow  &  Kincaid  filed  an  elaborate  brief  and  argument  for 
,  .the  appellant. 

J.  H.  Burts,  Assistant  Attorney  General,  for  the  State. 

White,  Presiding  Judge.  When  the  proposed  testimony  of 
the  absent  witness,  Hodge,  for  whom  a  continuance  is  sought,  is 
considered  in  connection  with  the  testimony  adduced  at  the  trial, 
we  are  of  opinion  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

Upon  the  theory  of  the  prosecution,  the  chief  inculpatory  facts 
are  derived  from  the  testimony  of  the  State's  witness  Moody. 
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With  regard  specially  to  his  testimony,  defendant  asked  the 
court  to  instruct  the  jury  as  follows:  **If  you  find  that  M.  A. 
Tucker  drove  up  the  yearling  in  question,  and  that  defendant, 
after  it  was  brought  to  his  lot,  opened  the  gate,  and  had  nothing 
to  do  with  the  original  taking  and  driving,  you  will  acquit;  and 
this  is  so  no  matter  what  connection  defendant  had  with  it  there- 
after." This  sixth  requested  instruction  was  directly  pertinent 
and  applicable  to  the  facts  proven,  and  presented  the  law  in  a 
concise  and  pointed  manner  to  the  vital  issue  in  the  case,  and 
though,  in  a  general  way,  the  principle  involved  may  be  said  to 
be  covered  by  the  general  charge,  still,  it  was  nowhere  presented 
as  concisely  and  sharply,  and  we  are  of  the  opinion  it  was  error 
to  refuse  to  give  said  instruction  in  charge. 

Many  other  errors  are  coraplainftd  of,  few,  if  any,  of  which, 
are  likely  to  arise  upon  another  trial,  and  therefore  will  not  be 
discussed.  For  the  two  above  pointed  out,  the  judgment  is  re- 
versed and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 

Opinion  delivered  June  26,  1886. 
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A. 
ACCOMPLICE. 

8ee  Principal  Opfbnders,  3. 

1.  The  distinction  between  principal  offenders  and  accomplices  is 
properly  stated  in  Cook^s  case,  14  Texas  Court  of  Appeals,  96,  as  follows: 
"'  The  acts  constituting  an  accomplice  are  auxiliary  only,  all  of  which 
may  be  and  are  performed  by  him  anterior  and  as  inducements  to  the 
crime  about  to  be  committed;  whereas  the  principal  offender  not  only 
may  perform  some  antecedent  act  in  furtherance  of  the  commission  of 
the  crime,  but  when  it  is  actually  committed  is  doing  his  part  of  the  work 
assigned  him  in  connection  with  the  plan,  and  in  furtherance  of  the  com- 
mon purpose,  whether  he  be  present  when  the  main  object  is  accom- 
plished or  not.  When  the  offense  is  committed  by  the  perpetration  of 
different  parts  which  constitute  one  entire  whole,  it  is  not  necessary  that 
the  offenders  should  be  in  fact  together  at  the  perpetration  of  the  offense 
to  render  them  liable  as  principals.  In  other  words,  an  accomplice  under 
our  statute  is  one  who  has  completed  his  offense  before  the  crime  is  actu- 
ally committed,  and  whose  liability  attaches  upon  its  commission  by 
virtue  of  his  previous  acts  in  bringing  it  about  through  the  agency  of  or 
in  connection  with  third  parties.  The  principal  offender  acts  his  part 
individually,  in  furtherance  of  and  during  the  consummation  of  the 
crime.    Smith  v.  State,  107. 

2.  In  Beanos  case,  17  Texas  Court  of  Appeals,  61,  the  rule  is  stated  as 
follows:  *' If  the  parties  acted  together  in  the  commission  of  the  offense 
they  are  principals.  If  they  agreed  to  commit  the  offense  together,  but 
did  not  act  together  in  this  commission,  the  one  who  actually  committed 
it  is  the  principal,  while  the  one  who  was  not  present  at  the  commission, 
and  who  was  not  in  any  way  aiding  therein,  as  by  keeping  watch  or  by 
securing  the  safety  or  concealment  of  the  principal,  would  be  an  accom- 
plice. To  constitute  a  principal  the  offender  must  either  be  present 
where  the  crime  is  committed,  or  he  must  do  some  act  during  the  time 
when  the  offense  is  being  committed,  which  connects  him  with  the  acts 
of  commission  in  some  of  the  ways  named  in  the  statute.  When  the  acts 
committed  occur  prior  to  the  commission  of  the  principal  offense,  or 
subsequent  thereto,  and  are  independent  of  and  disconnected  with  the 
actual  commission  of  the  principal  offense,  and  no  act  is  done  by  the 
party  during  the  commission  of  the  principal  offense  in  aid  thereof,  such 
party  is  not  a  principal  offender,  but  is  an  accomplice,  or  an  accessory  ac- 
cording to  the  facts.  ^'  See  the  opinion  in  extenso  for  a  review  of  the 
authorities  on  the  subject,  and  note  the  dissenting  opinion  of  Hurt, 
Judge,  holding  against  the  doctrine.    Id. 
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ADEQUATE  CAUSE. 

1.  Adaltery  of  the  deceased  with  the  wife  of  the  slayer,  provided  the 
killing  occarred  as  soon  as  the  fact  of  illicit  connection  was  discovered,  is 
one  of  the  adequate  causes  expressly  enumerated  in  the  statute  as  suffi- 
cient to  reduce  a  homicide  from  murder  to  manslaughter.  (Penal  Code, 
Art.  597.)    Paulin  v.  State,  438. 

3.  If  the  provocation  be  the  adultery  of  the  deceased  with  the  wife 
of  the  slayer,  it  is  not  required  to  arise  at  the  time  of  the  homicide,  and 
the  killing  would  be  only  manslaughter,  provided  it  occurred  as  soon  as 
the  fact  of  the  illicit  connection  was  discovered  by  the  slayer.  The  trial 
court,  therefore,  erred  in  such  a  case  in  charging  that  *'the  provocatioa 
must  arise  at  the  time  of  the  commission  of  the  olTense,*'  and  that  the 
passion  **must  not  be  the  result  of  a  former  provocation.^'    Id, 

AFFIDAVIT. 
See  Information,  8. 
Practice,  5. 
Statement  of  Facts,  1. 
Ventjb,  2. 

AGGRAVATED  ASSAULT. 
See  Plea,  2. 

1.  Evidence  insufficient  to  support  a  conviction  for  aggravated  assault 
Metealfv.  State,  174. 

2.  **  Serious  bodily  injury,'^  as  those  terms  are  used  in  subdivision 
7,  of  Article  496  of  the  Penal  Code,  means  "such  an  injury  as  gives 
rise  to  apprehension;  an  injury  which  is  attended  with  danger.^  See  the 
opinion,  and  the  statement  of  the  case  for  evidence  held  insufficient  to 
support  a  conviction  for  aggravated  assault,  in  as  much  as  it  fails  to 
establish  such  serious  bodily  injury  as  is  contemplated  by  the  statute,— 
the  said  injury  consisting  in  the  biting  off  of  a  small  piece  out  of  the 
rim  of  the  ear  of  the  prosecuting  witness.    George  v.  State,  315. 

8.  On  a  trial  for  aggravated  assault,  the  trial  court  charged  the  jary 
as  follows:  ''If  you  find  from  the  evidence  that  the  defendant,  W.  H. 
Crawford,  did,  at  the  time  and  place  charged  in  the  information,  take 
hold  of  the  hand,  and  place  his  arm  around  the  shoulder  of  Miss  Sallie 
Williams,  in  an  unfamiliar  and  indecent  manner,  and  calculated  to  in- 
jure her,  you  will  find  him  guilty  of  an  aggravated  assault,^'  etc;  which 
charge  was  promptly  excepted  to  by  the  defendant.  Held^  that  the 
charge  was  erroneous,  because  it  authorized  a  conviction  without  tbe 
finding  of  an  intent  on  the  part  of  the  defendant  to  commit  an  assault 
Note  the  opinion  for  a  charge  suggested  as  a  proper  one  on  the  question. 
Crawford  v.  State,  454. 

4.  An  assault  becomes  an  aggravated  assault,  under  subdivision  8.  of 
Article  496,  of  the  Penal  Code,  when  the  party  charged  goes  into  the 
house  of  a  private  family,  or.  being  in  the  said  house,  commits  an  assaalt 
and  battery,  A  mere  assault,  though  committed  inside  of  the  house,  ie 
not  an  aggravated  assault,  under  the  statute  referred  to.  See  the  opin- 
ion in  extenso  for  an  information  Jield  sufficient  to  charge  a  simple  as- 
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saalt,  but  not  an  agrgravated  assanlt,  and,  therefore,  insafficient  to 
support  a  conviction  for  an  agg^ravated  assault.  Held^  further,  that  in 
expounding  the  law  of  aggravated  assault,  and  in  omitting  to  instruct  the 
jury  upon  the  law  of  simple  assault,  the  charge  of  the  court  was  erroneous. 
Federson  v.  State,  485. 

ALIBI. 
See  Evidence,  58. 

1.  Alibi  is  H  defense  which,  ordinarily,  is  suflQciently  embraced  in  the 
general  charge  of  the  court  that  the  accused  is  presumed  innocent  until 
his  guilt  is  establibhed  by  competent  evidence  beyond  a  reasonable 
doubt.  It  is  not,  usually,  necessary  that  the  trial  court  should  charge 
specially  on  such  defenfi<e,  unless  requested  to  do  so.  But  the  rule  ob- 
tains in  this  State  that  if  the  only  defense  Is  an  alibi,  the  trial  court 
should  charge  the  law  relating  thereto;  and  if  an  appropriate  charge 
upo J  the  subject  has  been  requested  and  refused,  or  an  exception  has 
been  reserved  because  of  the  omission  of  a  proper  instruction  thereon, 
the  judgment  of  conviction  will  be  reversed  if  the  facts  of  the  case  made 
a  charge  upon  alibi  applicable.    Ayres  v.  State,  399. 

2.  In  this  case  the  trial  court  charged  the  jury  as  follows:  **  Where 
the  defendant  relies  upon  proof  of  an  alibi,  that  is,  proof  that  he  was  at 
some  other  place  at  the  time  the  offense  (if  any)  was  committed,  the  bur- 
den of  proof  as  to  that  fact  is  on  the  defendant,  and  he  is  required  to  es- 
tablish it  by  a  preponderance  of  evidence;  but  if  the  evidence  adduced 
raises  a  reasonable  doubt  in  the  minds  of  the  jury,  the  defendant  is  enti- 
tled to  the  benefit  of  the  doubt."  Held,  erroneous,  because  alibi  merely 
traverses  the  issues  tendered  in  the  indictment,  and  is  not  a  special  de- 
fense, nor,  in  its  nature,  an  independent  exculpatory  fact,  and,  therefore, 
the  burden  of  proof  is  not  upon  the  accused  to  establish  it.  Under  the 
facts  of  this  case,  the  charge  was  such  error  as  to  injure  the  rights  of  the 
accused,  and  such  as  could  be  mooted  for  the  first  time  in  the  motion  for 
new  trial.    Id.  .  • 

AMENDMENT. 

By  inadvertance  the  county  attorney  endorsed  on  a  substituted  in- 
formation a  different  number  than  that  by  which  the  case  was  originally 
entered  upon  the  docket,  and  the  defense,  therefore,  objected  to  the  sub- 
stitute. Held,  that  the  mistake  should  have  been  corrected  upon  the 
motion  of  the  county  attorney,  or  by  the  trial  court  upon  its  own  motion. 
Stiff  V,  State,  255. 

APPEAL. 

1.  Under  the  law  in  force  prior  to  the  act  of  1879,  the  trial  court  was 
not  permitted  to  pass  sentence  upon  a  person  convicted  of  a  felony,  pend 
iijgi^is  appeal.    On  the  contrary,  the  statute  (Pasch.  Dig.,  Art.  3148) 
expressly  inhibited  and  suspended  sentence  until  the  decision  of  the 
appellate  court  was  received  by  the  trial  court.    Pate  v.  State,  191. 

2.  Under  the  said  act  the  rule  obtained  that  if  a  party  convicted  ap- 


714  21  Tbxas  Court  of  Appeals. 


Index. 


AP^E  Mi— continued. 

pealed,  and  escaped  before  sentence,  and  the  appeal  was  dismissed,  be 
woald  not  be,  upon  bis  sabseqaent  apprehension,  entitled  to  another 
appeal.    Id. 

3.  Bat  the  practice  now  In  force  is  that  laid  down  in  Article  794  of 
the  Code  of  Criminal  Procedure,  which  provides  as  follows:  '"  When  an 
appeal  is  taken  in  cases  of  felony  where  a  verdict  prescribes  the  death 
penalty,  sentence  shall  not  be  pronounced,  bat  shall  be  suspended  until 
the  decision  of  the  Court  of  Appeals  hiis  been  received.  In  all  other 
cases  of  felony,  sentence  shall  be  pronounced  before  the  appeal  is  taken; 
and,  upon  the  affirmance  of  the  judgement  by  the  Court  of  Appeals,  the 
clerk  thereof  shall  at  once  transmit  the  mandate  of  the  court  to  the  clerk 
of  the  court  from  which  the  appeal  was  taken,  there  duly  to  be  recorded 
in  the  minute  book  of  said  court,  and  a  certified  copy  of  this  record,  un- 
der the  Heal  of  the  court,  shall  be  sufficient  authority  to  authorize  and 
require  the  sheriff  to  execute  the  sentence  without  further  delay. ^'  Un- 
der this  act,  this  court  can  not  entertain  jurisdiction  of  a  non-capital 
felony  case  in  which  sentence  has  not  been  passed  in  the  trial  court.    Id- 

4.  In  1874  the  appellant  was  indicted  for  cattle  theft.  In  October, 
1875,  he  was  tried  and  convicted,  but  sentence  was  not  passed  upon 
him.  From  that  judgment  he  appealed  to  the  Supreme  Court,  which 
court,  upon  the  organization  of  this  court  in  1876,  transferred  the 
appeal  to  this  court.  Pending  the  appeal  in  this  court  the  appellant 
escaped  from  custody,  and  his  appeal^ was  dismissed.  Appellant  was  not 
re-arrested  until  a  few  weeks  prior  to  the  February  term.  1886,  of  the 
trial  court.  Meanwhile  the  trial  court  house  was  destroyed  by  fire,  and 
all  of  the  papers  and  records  in  this  cause,  save  the  court^s  minute  book, 
were  consumed.  The  minute  book  contains  no  copy  of  the  indictment 
upon  which  the  defendant  was  tried,  nor  does  it  contain  an  entry  of  any 
plea  interposed  by  or  for  him  prior  to  his  trial.  It  contains  the  judgment 
iH^ndered  on  October  19,  1875,  but  that  judgment  fails  to  recite  that  the 
defendant  pleaded  to  the  indictment,  or  that  a  plea  was  entered  for  him. 
At  the  February  term,  1886.  the  trial  court  pronouticed  sentence  upon 
the  judgment  rendered  in  1875,  and  defendant  appeals.  The  State  moves 
this  court  to  dismiss  the  appeal  because,  first,  this  court  has  no  jurisdic- 
tion; second,  because,  by  abandoning  his  former  appeal,  the  appellant 
ousted  this  court  of  jurisdiction,  as  provided  by  Article  845  of  the  Code 
of  Crii&inal  Procedure;  and,  third,  because  by  reason  of  his  escape  the 
appellant  has  exhausted  his  right  of  appeal.  Held,  that  the  motion  must 
be  overruled.  The  defendant's  first  appeal  was  not  prosecuted  under  the 
provisions  of  the  act  of  1879,  and  there  was  no  sentence  from  which  the 
appeal  could  be  prosecuted  until  the  Fame  was  entered  at  the  February 
term,  1886.  After  the  passage  of  the  act  of  1879,  no  sentence  having 
passed,  the  case  was  si  ill  pending  in  the  trial  court,  and  the  defendants 
right  of  appeal  attached  only  when  sentence  should  be  passed.    Id. 

5.  On  appeal  from  justices  and  other  inferior  courts,  to  the  county 
court,  it  is  not  required,  as  in  cases  of  recognizance  from  the  district  and 
county  courts,  that  the  appeal  bond  shall  name  the  offense  of  which  the 
defendant  has  been  convicted.    MiUer  v.  State^  275. 
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6.  Appeal  bonds  and  recogrnizances  in  misdemeanor  cases  must  be 
approved  by  the  court  from  wliose  judgment  the  appeal  is  proseented,  in 
an  amount  equal  at  least  to  double  the  amount  of  the  fines  and  costs  ad- 
judged against  the  appellant.  The  appellate  court  can  not  approve  ap- 
peal bonds  in  criminal  cases.    Id. 

7.  Judgment  nunc  pro  tunc  entered  in  a  justice^s  court,  at  a  term  sub- 
sequent to  the  trial,  will  support  an  appeal  to  the  county  court,  where- 
fore the  latter  court  erred  in  dismissing  an  appeal  from  a  justice^s  court 
because  no  notice  of  appeal  was  given  in  the  justice's  court  at  the  trial, 
and  prior  to  the  rendition  of  a  valid  final  judgment  in  the  case.  Nelson 
V.  State,  851. 

APPEAL  BONDS. 

L  On  appeal  from  justices  and  other  inferior  courts,  to  the  county 
court,  it  is  not  required,  as  in  cases  of  recognizance  from  the  district  and 
county  courts,  that  the  appeal  bond  shall  name  the  offense  of  which  the 
defendant  has  been  convicted.    Miller  v.  State,  275. 

2.  Appeal  bonds  and  recognizances  in  misdemeanor  cases  must  be  ap- 
proved from  the  court  from  whose  judgment  the  appeal  is  prosecuted,  in 
an  amount  equal  at  least  to  double  the  amount  of  the  fines  and  costs  ad- 
judged against  the  appellant.  The  appellate  court  can  not  approve  ap- 
peal bonds  in  criminal  cases.    Id. 

ARRAIGNMENT. 

The  record  entry  of  the  arraignment  of  the  defendant,  conforming 
substantially  to  number  685  of  Willson's  Criminal  Forms,  is  sufficient  to 
show  that  the  indictment  was  read  to  the  defendant  before  he  was  re- 
quired to  plead  to  it,  and  this  constitutes  an  arraignment.  Smith  v,  State^ 

277 

ARREST  OP  JUDGMENT. 
See  Practice,  53. 

ASPORTATION. 

1.  Asportation  of  the  stolen  goods  is  not,  in  this  State,  a  neces- 
sary element  of  the  crime  of  theft.  The  accused,  in  this  case,  pointed 
out  to  the  prosecuting  witness  a  certain  cow  and  calf  on  the  range, 
claimed  falsely  that  he  owned  them,  and  sold  them  to  the  witness.  Held, 
sufficient  to  show  such  a  fraudulent  ^*  taking  ^^  as  is  meant  by  the  statute 
defining  theft.    Doss  v.  State,  605. 

2.  To  the  extent  that  it  holds  it  necessary,  in  order  to  constitute  a 
fraudulent  taking  that  the  stolen  property  must  have  passed  into  the  ac- 
tual, manual  possession  of  the  thief,  the  case  of  Lott  v.  The  State,  20 
Texas  Court  of  Appeals,  ^0,  is  overruled.     Id. 

ASSAULT. 
See  Charge  of  the  Court,  85. 
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ASSAULT  TO  MURDER. 
See  Evidence.  71. 
indicjtment,  13. 
Mutual  Combat. 

1 .  If  an  indictment  omits  a  material  word,  although  it  be  but  a  pre- 
position or  a  helping  verb,  the  court  will  not,  from  a  knowledge  of  the 
language,  supply  the  missing  word  so  as  to  supply  the  probable  inten- 
tion of  the  grand  jury.  The  charging  part  of  the  indictment  in  this  case 
reads  as  follows:  *  *  *  *  "Adam  Carpenter  and  R.  Jones,  on  the 
tenth  day  of  May,  1884.  did  then  and  there  unlawfully,  and  with  malice 
aforethought,  make  an  assault  in,  and  upon  the  person  of  John  Long, 
with  intent  him  the  said  Long  then  and  there  kill  and  murder,^^  etc. 
Held,  that  the  omission  of  the  preposition  *' to  "before  the  words  ''kill 
and  murder "  was  fata.!  to  the  sufficiency  of  the  indictment.  Jones  o. 
Staie,  349. 

2.  Indictment  sufficient  to  charge  an  assault  with  intent  to  murder 
will  support  a  conviction  for  an  aggravated  or  a  simple  assault.    Id, 

8.  A  witness  for  the  defense  having  testified  to  facts  which,  if  true, 
'  would  clehrly  exonorate  the  accused,  was  asked  by  the  Staters  counsel, 
on  cross-examination,  if  she  and  her  husband  were  not  separated,  and  if 
the  accused  was  not  living  in  the  same  house  with  her.  Objection  to  the 
question  being  overruled,  the  witness  answered  in  the  affirmative.  HM^ 
that  the  evidence  was  competent,  the  State  having  the  right  to  show  the 
relations  existing  between  the  witness  and  the  accused,  in  order  to  show 
the  3ias  and  motives  of  the  former.    Crist  v.  State,  361. 

4.  Indictment  must  allege  the  specific  intent,  when  such  intent  is  a 
material  fact  in  the  description  of  the  offense  to  be  charged.  It  is  as  essen- 
tial to  charge  the  specific  intent  as  it  is  to  prove  it,  in  csises  of  assault  with 
intent  to  murder.  See  the  opinion  for  an  indictment  Ae/r?  insufficient 
to  charge  an  assault  to  murder,  because  it  totally  fails  to  charge  the  intent. 
Bartlett  v.  State,  500. 

ASSAULT  TO  RAPE. 
See  Rapb. 

1.  Indictiuent  conforming  to  No.  858  of  Willson's  Criminal  Forms  is 
sufficient  to  charge  an  assault  with  intent  to  commit  rape.  LighU  v. 
State,  308. 

2.  See  the  opinion  in  extenao  for  a  charge  of  the  court  in  a  prosecution 
for  assault  with  intent  to  rape,  hsld  error,  because,  though  couched  in 
the  language  of  the  code,  and  correct  in  the  abstract,  it  erroneously  im- 
poses upon  the  defendant  the  burden  of  proving  himself  innocent  of  any 
unlawful  intent  to  perpetrate  any  offense.    Bumey  v.  State,  565. 

3.  An  assault  with  intent  to  commit  rape  can  be  established  only  by 
proof  of  force,  or  attempted  force.  Proof  of  threats,  as  a  means  resorted 
to  in  oi'der  to  accomplish  sexual  connection  with  a  female  against  her 

*  will,  will  authorize  only  a  conviction  for  an  attempt  to  rape.  See  the 
opinion  in  extenso  on  the  question,  and  note  a  charge  of  the  court  ?Mi 
error  because,  in  effect,  it  authorized  the  jury  to  convict  of  assault  with 
Intent  to  rape  upon  proof  of  an  attempt  to  commit  rapa    Id, 
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ASSAULT  TO  UAVE—continued. 

4.  Indictment  for  assault  with  intent  to  commit  rape  will  not  support 
a  conviction  for  an  attempt  to  commit  rape.    Id. 

5.  The  mother  of  the  alleged  injured  party  was  permitted,  on  a  trial 
for  assault  with  intent  to  rape,  to  testify,  for  the  State,  to  the  particulans 
of  the  complaint  made  to  her  by  the  alleged  injured  party  on  the  morn- 
ing after  the  night  of  the  alleged  assault.  Held^  error.  Such  evidence  is 
admissible  only  when  the  statements  of  the  alleged  injured  party  are 
cotemporaneous  with  and  illustrative  of  the  assault,  and  therefore  are 
res  gestcB.    McGee  v.  State,  670. 

6.  Evidence  tending  to  show  that  the  accused  made  an  indecent  assault 
upon  the  person  of  the  injured  female,  but  with  no  intention  of  penetra- 
ting her  person  with  his  male  member,  required  a  charge  to  the  effect 
that  there  could  be  no  rape  without  penetration,  and  no  assault  with  in- 
tent to  rape  without  an  intent,  at  the  time  of  the  assault,  to  penetrate  the 
person  of  the  assaulted  female.  Refusing  a  special  charge  to  such  effect, 
the  trial  court  erred.    Id. 

7.  The  evidence  alluded  to  demanded  of  the  trial  court  a  charge  upon 
aggravated  assault  and  battery.    Id. 

ATTEMPT  TO  RAPE. 
See  AssAUXiT  to  Rape,  3,  4. 

B. 
BAIL  BOND. 

See  Scire  Facias,  1,  2. 

BILL  OF  EXCEPTIONS. 
See  Practice. 

It  is  error  for  the  trial  court  to  refuse  a  defendant  time  in  which  to 
prepare  his  bills  of  exception,  but  to  render  such  error  cause  for  reversal 
it  must  be  made  to  appear  that  injury  to  the  rights  of  the  accused  proba- 
bly resulted  from  the  action  of  the  court.  Note  this  court's  suggestion 
that  time  should  always  be  allovved  for  the  preparation  of  bills  of  excep- 
tion, in  as  much  as  it  rests  properly  with  the  ^efendant^s counsel  to  deter- 
mine the  importance  of  the  ruling  of  the  court  to  which  he  desires  to  re- 
serve his  exceptions.    Boshorough  v.  State^  672. 

BILL  OF  SALE. 
See  Theft,  11.  ^ 

BRANDS. 

In  a  trial  for  cattle  theft,  the  defense  requested  the  court  to  charge 
the  jury  as  follows:  '  'An  unrecorded  brand  is  no  evidence  of  ownership,  and 
as  the  brand  of  S.  B.  Bryan  has  not  been  recorded,  it  will  be  no  evidence 
of  ownership  iu  Bryan  to  the  steer  in  controversy;  and  unless  such  steer 
has  been  proved  by  other  evidence,  beyond  a  reasonable  doubt,  to  be  the 
property  of  Bryan,  you  will  acquit ''  Held,  that,  as  the  requested  charge 
stated)  correctly  the  law  of  the  quebtion,  and  as  it  was  demanded  by  the 
evidence  adduced  on  the  trial,  its  refusal  was  error.     Wyers  d.  State,  448 
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BURDEN  OP  PROOF. 

1.  See  the  opinion  in  extenso  for  a  charge  of  the  court  in  a  prosecu- 
tion for  assault  with  intent  to  rape,  lield .  error,  because,  though  couched 
in  the  language  of  the  code,  and  correct  in  the  abstract,  it  erroneously 
imposes  upon  the  defendant  the  burden  of  proving  himself  innocent  of 
any  unlawful  intent  to  perpetrate  any  offense.    Burney  v,  State^  565. 

2.  If,  when  his  possession  of  the  alleged  stolen  property  is  first  chal- 
lenged, the  accused  makes  a  reasonable  and  probably  true  explanation 
of  the  same,  the  burden  rests  upon  the  State  to  disprove  the  explanation. 
See  the  statement  of  the  case  for  evidence  held  insufficient  to  support  a 
conviction  for  cattle  theft,  in  view  of  the  explanation  of  the  accused,  and 
the  evidence  taken  as  a  whole.     Vaughn  f).  States  573. 

BURGLARY. 

1.  Note  the  opinion  for  approval  of  the  rule  laid  down  in  Carres  case, 
10  Texas  Court  of  Appeals,  685,  to  the  effect  that  an  indictment  whieb 
charges  that  the  accused  did  ** break  and  enter"  the  house,  but  does  not 
allege  the  breaking  and  entry  to  have  been  either  by  day  or  night,  is  saf- 
ficient  to  authorize  a  conviction  for  burglary,  whether  by  day  or  night, 
if  supported  by  proof  that  the  force  was  applied  to  the  building.  Mar- 
tin f).  State,  1 . 

2.  Indictment  for  burglary  with  intent  to  st-eal  need  not  allege  the 
value  of  the  property  intended  to  be  stolen.    Green  v.  State,  64. 

3.  See  the  opinion  for  a  special  charge  of  the  court  in  a  trial  for  btur- 
glary,  held  properly  refused,  as  being  upon  the  weight  of  evidence,  how- 
ever correct  as  a  legal  proposition.    Payne  v.  State,  184. 

4.  The  defense,  in  a  trial  for  burglary,  requested  the  trial  court  to 
charge  as  follows:  ''If  you  believe  from  the  evidence  that  the  defend- 
ant, when  found  in  possession  of  the  clothes,  failed  to  give  a  reasonable 
account  of  his  possession,  then  you  may  take  thef>e  facts  into  considera- 
tion with  all  the  other  facts  and  circumstances  in  evidence,  to  enable  yon 
to  determine  whether  the  defendant  is  guilty  of  burglary  as  charged." 
Held,  that  the  charge  was  properly  refused,  because  the  fact  of  the  de- 
fendant's recent  possession  of  the  stolen  articles  was  evidence  competent 
to  be  considered  in  connection  with  the  other  facts  proved,  whether  the 
defendant  gave  a  reasonable  or  unreasonable,  or  no  explanation  of  his 
possession.     Id, 

5.  See  the  statement  of  the  case  for  evidence  Iield  sufficient  to  sup- 
port a  conviction  for  burglary.    Id, 

6.  ''  Domestic  Servant,"  a«  that  term  is  defined  by  legal  lexicograph- 
ers, and  as  it  is  used  in  Article  714  of  the  Penal  Code,  means  a  servant 
who  resides  iu  the  house  with  the  master  he  serves,  and  does  not  inelade 
a  servant  whose  employment  is  outside,  and  not  in  the  house.  A  farm 
hand,  who  sleeps  and  eats  outside  of  the  master's  house,  though  he  pe^ 
forms  chores  inside  of  the  house,  when  directed,  does  not  come  within  the 
meaning  of  the  legal  term  '*  domestic  servant."  Note  the  state  of  proof 
in  this  case  held  not  to  show  that  the  accuted  was  a  '* domestic"  ser- 
vant.    Waterhouse  v.  State,  663. 
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BUTCHER'S  REPORT. 

1.  Article  756  of  the  Penal  Code  provides  as  follows:  "  If  any  person 
engag^ed  in  the  slaughter  and  sale  of  animals  for  market  in  any  coun- 
ty, city,  town,  or  village  in  this  State,  shall  fail  to  report  to  the  commis- 
sioners' court  of  the  county  in  which  he  transacts  such  business,  at  each 
regular  term  thereof,  the  number;  age,  sex,  marks,  and  brands  of  every 
animal  slaughtered  by  him  since  the  last  term  of  said  court,  accompanied 
with  a  bill  of  sale  or  written  conveyance  to  him  of  every  animal  slaught- 
ered, save  such  as  were  raised  by  himself,  which  shall  be  specified,  he  shall 
be  punished  by  fine  not  less  than  fifty  nor  more  than  three  hundred  dol- 
lars." Held  that,  under  the  statute,  a  butcher  is  required  to  make  re~ 
port  of  all  animals  slaughtered  by  him,  those  raised  by  him  to  be  specified 
in  the  said  report,  and  those  purchased  by  him  to  be  verified  by  bill  of 
sale  or  written  conveyance.  Charging  only  that  the  defendant  failed  to 
make  report  of  '^  all  animals  purchased  and  slaughtered  by  him,''^  the 
indictment  is  insufficient  to  charge  the  offense  denounced  by  the  said 
statute.    Kinney  v.  State^  348. 

2.  The  indictment  is  otherwise  defective  in  that,  in  one  place  it  de- 
nominates the  defendant  one  ''  Kinney,"  and  in  another  place  one 
*^McKinney."    Id. 

C. 
CARRYING  A  PISTOL.  ' 

1.  The  defense,  in  a  prosecution  for  carrying  a  pistol,  offered  in  evi- 
dence the  commission  of  the  sheriff  of  the  county  appointing  the  accused 
a  special  deputy  to  pursue  and  capture  horse  thieves.  Upon  objection 
by  the  State,  the  substance  of  which  is  not  disclosed,  the  evidence  was 
rejected.  Held,  error;  the  document,  whether  legal  or  illegal,  being  of  a 
nature  calculated  to  lead  the  accused  to  believe  that  he  had  the  right  to 
carry  the  pistol,  should  have  been  admitted.    Lyle  v.  State,  153. 

2.  The  object  of  the  code  in  denouncing  a  penalty  against  the 
carrying  of  a  pistol,  is  not  to  punish  under  circumstances  which  clearly 
show  that  there  was  no  intention  on  the  part  of  the  person  carrying 
it,  to  violate  the  law.     Id. 

8.  Has  not  a  citizen,  while  in  pursuit  of  stolen  property  in  the  hands 
of  the  thief  or  thieves,  the  right,  notwithstanding  the  general  statute,  to 
carry  a  pistol.    Id. 

4.  The  trial  court  refused  to  permit  the  accused  to  introduce  in  evi- 
dence his  commission  a^  deputy  sheriff,  in  mitigation  of  punishment. 
Held  that,  in  as  much  as  the  jury  assessed  against  him  the  minimum  pen- 
alty, the  accused  can  not  be  heard  to  complain  of  this  ruling  of  the 
trial  court.    Id. 

5.  Article  319  of  the  Penal  Code  expressly  exempts  peace  officers  from 
the  operation  of  Article  318,  which  denounces  a  penalty  for  car.  ying  a 
pistol.  In  this  case  the  trial  court  charged,  in  substance,  that  a  c^oputy 
sheriff  of  one  county  could  carry  a  pistol  into  another  county  if  he 
was  in  discharge  of  official  duties,  but  not  if  in  pursuit  of  private  busi- 
ness; and  refused  a  special  charge  to  the  effect  that,  *'if  the  defendant 
was  a  deputy  sheriff  of  any  county  in  the  State,  he  should  be  acquitted." 
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CARRYING  A  VlSTOh-continued. 

Heldf  that  the  charge  as  given  was  erroneous,  and  that  the  refusal  of 
the  special  charge  was  error.     Clayton  v.  State^  348. 

6.  The  defendant's  explanation  of  the  inculpatory  circumstanoes 
against  him  with  respect  to  the  pistol  carried  by  him  was  both  reason- 
able and  probably  true,  and  the  State  made  no  effort  to  contradict  it 
The  evidence,  as  a  whole  (for  which  see  the  statement  of  the  case)  is  in- 
sufficient to  support  the  conviction  for  unlawfully  carrying  a  pistol.  West 
V,  State,  427. 

7.  The  transportation  of  a  pistol  home  from  the  place  of  purchase, 

whether  loaded  or  unloaded,  does  not  constitute  the  offense  of  unlaw- 
fully carrying  a  pistol;  uor  does  the  fact  that  the  same  was  discharged 

in  transit  bring  the  act  within^the  purview  of  the  statute.    Id. 

« 

CASES  APPROVED. 

1.  Carr's  case,  19  Texas  Court  of  Appeals,  approved.  Martin  v. 
State,  1. 

2.  Counts  V.  The  State,  87  Texas,  598;  Campbell  v.  The  State,  42  Texas, 
591;  Bawcom  V.  The  State,  41  Texas,  189;  Marshall  v.  The  State,  4  Texas 
Court  of  Appeals,  549;  Powell  v.  The  State,  7  Texas  Court  of  Appeals,  467; 
Turner  v.  The  State,  Id.,  596,  approved.    Foster  v.  State,  80. 

8.  Cox's  case,  8  Texas  Court  of  Appeals,  254,  approved.  Smith  v.  State, 
107. 

4.  Ex  Parte  Wimberly  and  Fuller,  19  Texas  Court  of  Appeals,  241,  ap- 
proved.   JEx  Parte  Pate,  190. 

5.  Beardairs  case,  4  Texas  Court  of  Appeals,  6S1,  approved.  Pate  v. 
State,  191. 

6.  Alonzo's  case,  15  Texas  Court  of  Appeals,  878,  approved.  LedJbetter 
V,  State,  844. 

7.  Whisenhunt's  case,  18  Texas  Court  of  Appeals,  491,  approved. 
Woodliefv.  State,  412. 

8.  Hornberger^s  case,  4  Texas  Court  of  Appeals,  26;  Ingle'^s  case.  Id., 
91,  and  Montgomery's  case,  Id.,  140,  approved.    Nance  v.  State,  457. 

9.  Wright's  case,  17  Texas  Court  of  Appeals,  152,  approved.  J^ubert 
V,  State,  551. 

10.  Flood's  case,  19  Texas  Court  of  Appeals,  584,  approved.  Bohny  t. 
State,  597. 

11.  Note  the  opinion  of  Willson,  Judge,  for  an  approval  of  the  defini- 
tion of  principal  offenders  as  laid  down  in  the  cases  of  Scales  v.  The  State, 
7  Texas  Court  of  Appeals,  361;  Cook  v.  The  State,  14  Texas  Court  of  Ap- 
peals, 96;  O'Neal  v.  The  State,  Id.,  582;  Bean  v.  The  State,  17  Texas  Court 
of  Appeals,  6U;  Wright  v.  The  State,  18  Texas  Court  of  Appeals,  358;  M. 
M.  Smith  V.  The  State,  ante  p.  107;  Doss  v.  The  State,  ante  p.  505.  Watson 
V,  State,  598. 

12.  Miles's  case,  18  Texas  Court  of  Appeals,  156,  approved.  Van  o. 
State,  676. 

CASES  DISTINGUISHED. 

1.  Note  distinction  between  this  and  Kuntz's  case,  88  Michigan,  379. 
Bohny  V.  State,  597.  ' 
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CASES  DISTINGUISHED-conttnttcd. 

2.    Note  the  opinion  of  the  court  for  the  distinction  between  this  case 

and  the  cases  of  Ritt-er  v.  The  State.  33  Texas  608,  and  Rose  v.  The  State, 

19  Texas  Court  of  Appeals,  470.    Marray  et  al.  v.  State,  620. 

CASES  OBSOLETE. 

It  was  the  rule  prior  to  the  revision  of  the  codes  that  a  recogniz- 
ance on  appeal  could  be  forfeited  in  the  trial  court  after  the  reversal  and 
remand  of  the  case  by  the  Appellate  Court,  and  that  doctrine  was  npheld 
in  the  cas*»s  of  Weaver  v.  The  State,  43  Texas,  386.  and  Riviere  v.  The 
State,  7  Texas*Court  of  Appeals,  55.  Those  decisions  have  had  no  appli- 
cation to  the  question  since  the  adoption  of  the  Revised  Code  of  Criminal 
Procedure,  Article  876  of  which  euacted  the  rule  as  above  stated.  Wells 
et  al  r.  State,  594. 

CASES  OVERRULED. 

1.  For  the  purpose  of  discrediting  a  witness,  it  is  competent  to  ask 
him  if  he  has  ever  been  confined  in  the  penitentiary  for  crime,  and  he  can 
be  required  to  answer.  In  so  far  as  it  announces  the  contrary  doctrine, 
the  case  of  The  State  v.  Ivy,  41  Texas,  35,  is  overruled.  Lights  v.  State, 
308. 

2.  Lott  V.  State,  20  Texas  Court  of  Appeals,  230.  overruled.  Doss  v. 
State.  505. 

CERTIORARI 
See  Practice,  57. 

CHALLENGE  TO  THE  ARRAY  AND  OTHERWISE. 
See  Jury  Law,  3. 

CHANGE  OF  VENUE. 
^Ucc.Vknire,  1,  2. 

CHARGE  OF  THE  COURT. 
See  EviDBNCR,  58.  Sblf  Dbfbnsb,  2,  3. 

BxcBPTioNs.  Practice,  33. 

Murder,  5,  6. 

1.  Under  the  Code  of  the  State,  the  express  malice,  which  is  the  dis- 
tinctive ingredient  of  murder  in  the  first  degree,  must  be  directed  to- 
wards the  particular  individual  killed.  If  another  than 'the  one  against 
whom  the  express  malice  is  conceived  and  entertained  be  the  victim,  the 
homicide  becomes  murder  of  the  second  degree.  The  charge  of  the  trial 
court  upon  this  subject,  harmonizing  with  the  doctrine  thus  announced, 
was  correct.     Musick  v.  State,  69. 

2.  Under  an  indictment  for  theft  of  an  animal,  the  accused  may  be 
convicted  of  that  offense,  or  of  wilfully  taking  into  possession  and  driv- 
ing from  its  accustomed  range  livestock  not  his  own,  without  the  consent 
of  the  owner,  and  with  intent  to  defraud  the  owner  thereof,  which  is 
made  theft  and  a  felony.    The  charge  of  the  trial  court  upon  the  sub- 
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CHARGE  OF  THE  COVRT-continued. 

ject,  harmoDiziDg  with  the  doctrine  thus  announced,  was  correct.  Note 
the  opinion  for  an  approval  of  the  doctrine  as  announced  in  the  cases  of 
Counts  V.  The  State,  37  Texas,  593;  Campbell  v.  The  State,  42  Texas, 
591;  Bawcom  v.  The  State,  41  Texas,  189;  Marshall  v.  The  State,  4  Texas 
Court  of  Appeals,  549;  Powell  v.  The  State,  7  Texas  Court  of  Appeals, 
467;  Turner  v.  The  Stat**,  Id.,  596.  Note  also  that  Hurt,  Judge,  dissents 
from  this  ruling.    Foster  v.  State,  80. 

3.  Charge  of  the  court  to  the  jury  may  be  looked  to  for  the  purpose 
of  ascertaining  the  offense  of  which  their  verdict  in  such  a  case  conviets 
the  accused.   Id. 

4.  Under  an  ordinary  indictment  for  theft  of  an  animal,  the  accused 
may  be  convicted  of  that  offense,  or  of  wilfully  taking  into  possession 
and  driving  from  its  accustomed  range  live  btock  not  his  own,  withoat 
the  consent  of  the  owner  and  with  intent  to  defraud  the  owner  thereof, 
which  is  made  theft  and  a  felony  by  Article  749  of  the  Penal  Code.  See 
the  opinion  in  ext€7iso  tor  a  charge  of  the  court  upon  .the  subject  held 
correct,  as  being  warranted  by  the  facts  in  the  case.  See  also  the  dissent- 
ing opinion  of  Hurt,  Judge,  traversing  the  doctrine;  and  note  the  ap- 
proval of  Foster's  case,  ante,  page  8'J,  upon  the  question.  Smith  v.  State, 
183, 

5.  In  determining  the  sufficiency  of  a  charge  of  the  court  it  must  be 
considered  as  a  whole,  and  not  by  isolated  parts  or  paragraphs.  If  as  a 
whole  it  is  correct  and  sufficient,  it  meets  the  demands  of  the  law.  Hart 
V.  State.  163. 

6.  The  rule  obtains  in  this  State  that  it  devolves  upon  the  defense  to 
reserve  exception  to  an  objectionable  charge,  or  to  request  of  the  trial 
court  a  special  instruction  correcting  the  objectionable  features  of  the 
charge,  and  that,  if  one  or  the  other  step  is  not  taken,  the  charge  will 
not  be  revised  on  appeal,  unless  the  misdirection  or  omissign  complained 
of  is  of  such  character,  in  view  of  all  the  circumstances  of  the  case,  as 
may  have  injured  the  rights  of  the  defendant.  Applying  this  rule  to  the 
objection  urged  to  the  seventh  paragraph  of  the  charge  in  this  case,  the 
objection  can  not  be  held  fatal  in  the  absence  of  an  exception  and  of  a 
requested  instruction,  and  further,  the  omission  is  held  to  have  been 
cured  and  supplied  by  the  ninth  paragraph.  See  the  statement  of  the 
case  for  the  seventh  and  the  ninth  paragraphs  of  the  charge.    Id. 

7.  See  the  opinion  for  a  special  charge  of  the  court  in  a  trial  for  bur- 
glary, held  properly  refused,  as  being  upon  the  weight  of  evidence,  how- 
ever  correct  as  a  legal  proposition.    Payne  v.  State.  184. 

8.  The  defense,  in  a  trial  for  burglary,  requested  the  trial  court  to 
charge  as  follows:  **  If  you  believe  from  the  evidence  that  the  defend- 
ant, when  found  in  possession  of  the  clothes,  failed  to  give  a  reasonable 
account  of  his  possession,  then  you  may  take  the*^e  facts  into  considera- 
tion with  all  the  other  facts  and  circumstances  in  evidence,  to  enable  yon 
to  determine  whether  the  defendant  is  guilty  of  burglary  as  charged."^ 
Held,  that  the  chargn  was  properly  refused,  because  the  fact  of  the  de- 
fendant's recent  possession  of  the  stolen  articles  was  evidence  competent 
to  be  considered  in  connection  with  the  other  facts  proved,  whether  the 
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defendant  gave  a  reasonable  or  unreasonable,  or  no  explanation  of  his 
possession.     Id. 

9.  Having  charged  c^rreetlv  upon  the  presumption  of  innocence,  and 
the  reasonable  doubt,  the  trial  court  did  not  err  in  refusing  a  special 
charge  to  the  effect  that  the  burden  was  upon  the  State  to  prove  the 
offense  as  alleged.    Bay  v.  State,  213. 

10.  Charge  of  the  court  instructed  the  jury  in  a  theft  case  that, 
if  ''they  believed  from  the  evidence  that  the  defendant  did  not  know 
that  he  had  given  or  executed  a  bill  of  sale  to  said  yearling,  and  that  he, 
himself,  believed  at  the  time  he  sold  it  to  Williams,  that  it  was  his  own 
property,  and  that  he  had  the  right  to  sell  it,  then  they  should  find  the 
defendant  not  guilty.^^  Held  correct,  in  view  of  the  evidence  in  the  case, 
and  sufficient  to  present  the  hypothesis  of  the  defense.  Britt  v,  State,  215. 

11.  Comprising  two  counts,  the  indictment  in  this  case  charges  the 
forgery  of  an  order  for  the  payment  of  money,  and  the  uttering  of  the 
said  order,  knowing  it  to  be  forged.  The  forgery,  as  alleged,  consisted  in 
the  alteration  of  an  order  for  three  dollars  a  id  ninety  cents  into  an  order 
for  thirteen  dollars  and  ninety  cents.  The  evidence  in  the  case  leaves 
it  in  doubt  whether  the  appellant  committed  the  alteration,  or  whether 
the  drawer  of  the  order,  by  mistake,  wrote  the  order  for  thirteen  dollars 
and  ninety  cents.  Held,  that,  in  failing  to  instruct  the  jury,  in  substance, 
that  if  they  believed  from  the  evidence  that  the  appellant  did  not  him- 
self alter  the  order,  then  he  coul^  not  be  convicted  under  either  count 
of  the  indictment,  the  trial  court  failed  to  charge  sufficiently  the  law 
applicable  to  the  facts  of  the  case,  and,  hence,  the  charge  was  insufficient 
and  erroneous.   Bell  v.  State,  270. 

12.  Charge  of  the  court  need  not  instruct  the  jur\'  upon  the  law  of 
circumstantial  evidence,  unless  the  State  relies  exclusively  upon  that 
character  of  evidence.  This,  however,  is  not  a  case  in  which  the  incul- 
patory evidence  is  purely  of  a  circumstantial  character;  and,  even  if  it 
were,  the  accused  would  have  no  cause  to  complain  of  the  refusal  of  the 
court  to  permit  his  counsel  to  read  authorities  upon  the  subject,  in  as 
much  as  the  charge  comprehended  fully  and  sufficiently  the  law  of  cir- 
cumstantial evidence.    Smith  v.  State,  277. 

13.  Special  charges  of  the  court,  however  correct,  as  propositions  of 
law,  are  properly  refused  if  their  substance  is  embraced  in  the  general 
charge.    Id. 

14.  Indictment  for  the  offense  of  robbery  will  not  support  a  convic- 
tion for  assault  with  intent  to  murder.  The  trial  court,  therefore,  erred 
in  charging  the  jury  that  if  they  did  not  believe  that  the  accused  was 
guilty  of  robbery,  but  did  believe  from  the  evidence  that  he  was  guilty 
of  an  assault  with  intent  to  murder,  they  should  find  him  guilty  of  the 
latter  offense,  and  assess  his  punishment  accordingly.  Munson  v.  Stale, 
329.  ^ 

15.  See  the  opinion,  in  extenso,  for  a  charge  of  the  court  in  a  theft 
case,  htld  erroneous,  because  it  assumed  both  the  corptts  delicti  and  the 
inculpation  of  the  accused  as  the  thief.     \Vhite  v.  State,  839. 

16.  Article  819  of  the  Penal  Code  expressly  exempts  peace  officers  from 
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the  operation  of  Article  318,  which  denounces  a  penalty  for  canyinga 
pistol.  In  this  case  the  trial  court  charged,  in  substance,  that  a  deputy 
sheriff  of  one  county  could  carry  a  pistol  into  another  county  if  he 
was  in  discharge  of  official  dutieSf  but  not  if  in  pursuit  of  private  busi- 
ness; and  refused  a  special  charge  to  the  effect  that,  *Mf  the  defendant 
was  a  deputy  sheriff  of  any  county  in  the  State,  he  should  be  acquitted. ^^ 
Held,  that  the  charge  as  given  was  erroneous,  and  that  the  refusal  of 
the  special  charge  was  error.     Clayton  v.  State,  843. 

17.  Note  a  charge  erroneous  because  upon  the  weight  of  evidence.  Led- 
better  v.  State,  844. 

18.  See  the  statement  of  the  case  for  a  charge  of  the  court  in  a  trial 
for  keeping  a  disorderly  house,  held,  insufficient.  Note  also,  special  re- 
quested instructions  Tield  correct,  and,  therefore,  to  have  been  erroneous- 
ly refused.    Qamel  v.  State,  357. 

19.  Errors  of  omission  in  the  charge  of  the  court,  when  complained  of 
for  the  first  time  in  the  motion  for  a  new  trial,  will  be  considered  by  this 
court  in  connection  with  the  whole  record,  and  will  not  be  revised  oDless 
they  be  of  such  character  as  were  calculated  to  operate  injuriously  to 
the  rights  of  the  accused.    Crist  v.  State,  361. 

20.  See  the  opinion  in  extenso  and  the  statement  of  the  case  for  evi 
dence  in  a  murder  case,  held  to  demand  of  the  trial  court  a  charge  upon 
the  law  of  manslaughter,  whether  asked  or  not.    Leggeit  v.  State,  382. 

21.  See  the  statement  of  the  case  for  a  special  charge  upon  the  defense 
of  insanity,  which,  in  view  c^  the  evidence  on  the  trial,  should  have 
been  given.    Id. 

22.  Alibi  is  a  defense  which,  ordinarily,  is  sufficiently  embraced  in  the 
general  charge  of  the  court  that  the  accused  is  presumed  innocent  until 
his  guilt  is  established  by  competent  evidence  beyond  a  reasonable 
doubt.  It  is  not,  usually,  necessary  that  the  trial  court  should  charge 
specially  on  such  defent^e,  unless  requested  to  do  so.  But  the  rule  ob- 
tains in  this  State  that  if  the  only  defense  is  an  alibi,  the  trial  court 
should  charge  the  law  relating  thereto;  and  if  an  appropriate  charge 
upo  I  the  subject  has  been  requested  and  refused,  or  an  exception  has 
been  reserved  because  of  the  omission  of  a  proper  instruction  thereon, 
the  judgment  of  conviction  will  be  reversed  if  the  facts  of  the  case  made 
a  charge  upon  alibi  appl legible.     Ayres  t>.  State,  399. 

23.  In  this  case  the  trial  court  charged  the  jury  as  follows:  "Where 
the  defendant  relies  upon  proof  of  an  alibi,  that  is,  proof  that  he  was  at 
some  other  place  at  the  time  the  offense  (if  any)  was  committed,  the  bur- 
den of  proof  as  to  that  fact  is  on  the  defendant,  and  he  is  required  to  es- 
tablish it  by  a  preponderance  of  evidence;  but  if  the  evidence  adduced 
raises  a  reasonable  doubt  in  the  minds  of  the  jury,  the  defendant  is  enti- 
tled to  the  benefit  of  the  doubt.  ^^  Held,  erroneous,  because  alibi  merely 
traverses  the  issues  tendered  in  the  indictment,  and  is  not  a  special  de- 
fense, nor,  in  its  nature,  an  independent  exculpatory  fact,  and,  therefore, 
the  burden  of  proof  is  not  upon  the  accused  to  establish  it.  Under  the 
facts  of  this  case,  the  charge  was  such  error  as  to  injure  the  rights  of  the 
accused,  and  such  as  could  be  mooted  for  the  first  time  in  the  motion  for 
new  trial.    Id. 
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24.  Possession  of  recently  stolen  property,  if  such  possession  be  un- 
explained, is  prima  facie  evidence  of  theft,  such  as  will  authorize 
the  inference  or  presumption  of  f^uilt,  but  such  inference  or  presumption 
is  not  a  mere  legal  one,  but  is  one  of  fact  to  be  found  by  the  jury.  The 
trial  court  should,  in  no  instance,  charge  the  conclusiveness  of  such  infer- 
ence and  presumption,  but  should  submit  them  as  facts  to  be  found  by 
the  jury,  for,  at  most,  they  are  but  circumstances  from  which  guilt  is  in- 
ferred, and  not  positive  proof  establishing  it.  Under  this  rule,  the  trial 
court  erred  in  charging  in  this  case  that  *'the  possession  of  propftrty  re- 
cently stolen,  when  the  possession  is  unexplained,  is  an  evidence  of 
theft,"  etc.    Id. 

25.  It  is  not  competent  for  the  State,  in  a  trial  for  theft,  to  prove  the 
theft  of  other  property  at  the  same  time  and  place  as  the  property  in  ques- 
tion, unless  and  except  such  proof  conduces  to  establish  identity  in  de- 
veloping the  res  gesttE,  or  to  prove  the  guilt  of  the  accused  by  circum- 
stances connected  with  tlie  theft,  or  to  show  the  intent  with  which  the 
accused  acted  witli  respect  to  the  property  for  the  theft  of  which  he  is  on 
trial.  And  when  such  proof  is  admitted  for  either  of  the  legitimate  pur- 
poses indicated,  the  charge  of  the  court  must  apprise  the  jury  of  the  pur- 
pose of  the  proof.  Being  deficient  in  this  respect,  the  charge  of  the  court 
in  this  case  is  insufficient,  and  the  conviction  is  therefore  set  aside.  Alex- 
ander V.  State,  406 

26.  Charge  of  the  court  instructed  the  jury  as  follows:  *' When  the 
natural  and  legitimate  consequences  of  obscene  or  vulgar  language,  or  of 
cursing  or  swearing,  would  be  to  disturb  the  inhabitants  of  a  place, 
then  you  are  instructed  that,  in  law,  it  would  be  used  in  a  manner  cal- 
culated to  disturb  the  inhabitants  of  such  place. '^  Held,  that  the  charge 
was  error,  because  it  was  an  invasion  of  the  province  of  the  jury.  An 
exception  having  been  promptly  saved,  the  erroneous  charge  necessitates 
a  reversal  of  the  judgmt>ut.    McCandless  v.  State,  411. 

27  Charge  of  the  court  defined  the  term  *'  wilful"  as  follows:  *' With 
evil  intent,  legal  malice,"  etc.  Held,  that  the  definition  was  too  re- 
stricted.   Farmerv.  State, A2*d. 

28.  Charge  of  the  court,  on  a  trial  for  shooting  and  wounding  a 
horse,  whicli  made  the  guilt  or  innocence  of  the  accused  depend  upon 
whether  or  not  the  accus'^d  used  greater  force  than  was  necessary  in  the 
protection  of  his  pro[)erty,  was  erroneous,  because  that  was  not  an  issue 
involved,  except  in  so  far  as  it  might  be  considered  by  the  jury  in  deter- 
mining whether  or  not  the  force  used  was  wilfully  used.    Id. 

29.  The  defense  requested  the  trial  court  to  charge  the  jury,  in  sub- 
stance, that  if  it  reasonably  appeared  to  the  defendant  that  his  horse 
was  in  danger  of  serious  injury  from  the  attack  of  the  other  one,  and  be 
inflicted  the  wound  upon  the  attacking  horse  to  protect  his  own  horse 
from  the  threatened  injury,  the  defendant  should  be  acquitted.  Held, 
that  under  the  facts  of  this  case,  the  special  instruction  embodied  the 
law  and  should  have  been  given.    Id, 

30.  It  is  expressly  provided  b}'  statute  that  the  charge  of  the  court 
shall  distinctly  set  forth  the  law  of  the  case.     If  it  fails  to  do  so,  and  an 
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exception  is  reserved  to  it,  and  shown  by  proper  bill  on  appeal  to  this 
court,  then  it  becomes  the  duty  of  this  court  to  reverse  the  case  for  the 
error,  with<>ut  inquiry  a.^  to  the  effect  such  error  may  have  had  upon  the 
result  of  the  trial.    Paulin  v.  State,  436. 

81.  In  a  trial  for  cattle  theft,  the  defense  requested  the  court  to  charge 
the  jury  as  follows:  *  *  An  n  nrecorded  brand  is  no  evidence  of  ownership,  and 
as  the  brand  of.  8.  B.  Bryan  has  not  been  recorded,  it  will  be  no  evidence 
of  ownership  iu  Bryan  to  the  steer  in  controversy;  and  unless  such  steer 
has  been  proved  by  other  evidence,  beyond  a  reasonable  doubt,  to  be  the 
property  of  Bryan,  you  will  acquit  '*  Held,  that,  as  the  requested  charge 
stated!  correctly  the  law  of  the  question,  and  as  it  was  demanded  by  the 
evidence  adduced  on  the  trial,  its  refusal  was  error.     Wyers  v.  State,  448. 

82.  On  a  trial  for  aggravated  assault,  the  trial  court  charged  the  jury 
as  follows:  **If  you  find  from  the  evidence  that  the  defendant,  W.  H. 
Crawford,  did,  at  the  time  and  place  charged  in  the  information,  take 
hold  of  the  hand,  and  place  his  arm  around  the  shoulder  of  Miss  Sallie 
Williams,  in  an  unfamiliar  and  indecent  manner,  and  calculated  to  in- 
jure her,  you  will  find  him  guilty  of  an  aggravated  assault,^'  etc.;  which 
charge  was  promptly  excepted  to  by  the  defendant.  Held,  that  the 
charge  was  erroneous,  because  it  authorized  a  conviction  without  the 
finding  of  an  intent  on  the  part  of  the  defendant  to  commit  an  assault 
Note  the  opinion  for  a  charge  suggested  as  a  proper  one  on  the  question. 
Crawford  v  State,  454. 

33.  In  the  absence  of  testimony  tending  to  implicate  witnesses  for  the 
State  in  the  commission  of  the  offense,  the  trial  court  did  not  err  in  omit- 
ting to  charge  the  law  applicable  to  accomplice  testimony.  Kerrigan  t?. 
State,  487. 

84.  The  indictment  in  this  case  having  alleged  the  brand,  age,  and  color 
of  the  horse  involved,  such  allegations  became  material  because  descrip- 
tive of  the  identity  of  the  animal,  and  it  devolves  upon  the  State  to 
establish  the  allegations  by  proof.  See  the  opinion  for  a  charge  of  the 
trial  court  Tield  error  because  authorizing  a  conviction  without  proof  of 
the  description  of  the  horse  alleged  in  the  indictment.  Coleman  v.  Stale, 
520. 

85.  Chargf  of  the  court  is  not  revisable  for  immaterial  error  unless  the 
same  was  excepted  to  at  the  proper  time.    Pierce  v.  State,  540 

86.  V/hether  or  not  the  wea[)on  used  in  committing  an  assault  is  in  fact 
a  deadly  one  is  a  matter  of  proof,  and  depends  in  some  cases  upon  its  use 
or  the  manner  of  its  use.  If  tlie  weapon  (a  pistol  in  this  case)  was  used 
to  strike  with  only,  the  assault  would  not  be  aggravated  unless  t^ie  evi- 
dence shows  tnat  when  used  in  that  manner  it  was  a  deadly  weapon;  or 
that,  by  means  of  such  use,  serious  bodily  injury  was  inflicted;  or  that  the 
assault  was  oommitted  witli  premeditated  design,  and  by  the  use  of 
means  calculated  to  inflict  great  bodily  injury.  The  proof  failing  to  es- 
tablish the  deadly  character  of  the  pistol  when  used  as  a  weapon  to  strike 
with,  the  presumption  obtains  that  it  was  not,  as  used,  a  deadly  weaiwn; 
and  the  proof  failing  further  to  establish  any  of  the  other  conditions 
enumerated,  the  issue  of  simple  assault  arises,  and  should  have  been  sab- 
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mitted  in  charge  to  the  jury.  Failare  to  so  char^,  however,  in  the  ab- 
sence of  exception  or  additional  requested  charge,  is  not  ground  for  re- 
versal.   Id. 

87.  See  the  statement  of  the  case  for  evidence  held  to  demand  of  the 
trial  coart  a  charge  upon  the  law  of  self  defense  as  embraced  in  Article 
570  in  connection  with  Article  571.  and  Articles  672  and  578  of  the  Penal 
Code.  Note  the  charges  upon  the  subject  of  self  defense  given  in  this 
case  and  held  so  far  deficient  as  to  require  a  reversal  of  the  conviction 
no  t  withstand  in  fi:  the  same  were  not  excepted  to  at  the  proper  time    Id, 

87.  See  th**  opinion  in  extenso  for  a  charge  of  the  codrt  in  a  prosecution 
for  a»sault  with  intent  to  rape,  held  error,  because,  though  couched  in 
the  language  of  the  code,  and  correct  in  the  abstract,  it  erroneously  im- 
poses upon  the  defendant  the  burden  of  proving  himself  innocent  of  any 
unlawful  intent  to  perpetrate  any  offense.     Burney  v.  State,  565. 

88.  An  assault  with  intent  to  commit  rape  can  be  established  only  by 
proof  of  force,  or  attempted  force.  Proof  of  threats,  as  a  means  resorted 
to  in  order  to  accomplish  sexual  connection  with  a  female  against  her 
will,  will  authorize  only  a  conviction  for  an  attempt  to  rape.  See  the 
opinion  in  extenso  on  the  question,  and  note  a  charge  of  the  court  held 
error  because,  in  effect,  it  authorized  the  jury  to  convict  of  assault  with 
intent  to  rape  upon  proof  of  an  attempt  to  commit  rape.    Id. 

39.  Charge  of  the  court  defining  malice  in  substantial  accord  with  No. 
708  of  Willsor/s  Criminal  Forms  is  sufficient.    Bramlette  o.  State,  611. 

40.  The  trial  court  is  not  authorized  to  instruct  the  jury  upon  issues 
not  raised  by  the  evidence.  See  the  statement  of  the  case  for  evidence 
upon  a  trial  for  assault  with  intent  to  murder,  held  not  to  raise  the  issues 
of  simple  or  ag«;ravated  assault  and  battery,  wherefore  the  omission  of 
the  trial  court  to  charge  upon  those  issues  was  not  error.    Id. 

41.  The  general  charge  of  the  court  having  sufficient!}'  instructed  the 
jury  with  regard  to  the  specific  intent  essential  to  the  commission  of  the 
crime,  it  became  the  duty  of  the  defendant  to  rpquest  additional  charges, 
if  he  desired  them,  with  regard  to  the  effect  of  drunkenness  upon  his 
mental  condition,  or  intent  at  the  time  of  the  assault.     Id, 

42.  Reasonable  doubt  should  be  charged  in  the  exact  language  of  the 
statute.  Id. 

43.  Evidence  tending  to  show  that  the  accused  made  an  indecent  assault 
upon  the  person  of  the  injured  female,  but  with  no  intention  of  penetra- 
ting her  person  with  his  male  member,  required  a  charge  to  the  effect 
that  there  could  be  no  rape  without  nenetration,  and  no  assault  with  in- 
t^ent  to  rape  without  an  intent,  at  the  time  of  the  assault,  to  penetrate  the 
person  of  the  assaulted  female.  Refusing  a  special  charge  to  such  effect, 
the  trial  court  erred.    McGee  v.  State,  670. 

44.  The  evidence  alluded  to  demanded  of  the  trial  court  a  charge  upon 
aggravated  assault  and  battery.    Id. 

45.  See  the  opinion  in  extenso  for  facts  held  not  to  present  the  issue  of 
mutual  combat,  wherefore  the  trial  court  should  not  have  chihrged  the 
law  applicable  to  an  assault  made  in  the  course  of  a  mutual  combat. 
Bosborofugh  v.  State,  672« 
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CHARGE  OP  THE  COVRT- continued. 

46.  The  trial  court,  in  Miles^s  case,  18  Texas  Court  of  Appeals,  156, 
instructed  the  jurv  that  ''every  rash  and  inconsiderate  killing  under  some 
sudden  impulse,  wherein  there  is  no  sedate  mind  and  formed  desigu  to 
kill,  is  murder  in  the  second  degree;  the  law  implies  the  malice.  Every 
voluntary  killing  of  a  human  being  is  murder  in  the  second  degree,  ao* 
less  the  circumstauces  attending  it  upon  the  one  hand  show  express  mal- 
ice, which  would  then  be  murder  of  the  first  degree,  or  upon  the  other 
such  as  would  reduce  the  offense  to  manslaughter,  or,  would  excuse  or 
justify  the  homicide."  In  that  case  it  was  held  that  the  "  first  clause  is 
radically  erroneous,  because  it  is  not  true.  The  sudden  impulse  may  have 
resulted  from  adequate  cause,  arousing  such  passion  as  rendered  the 
homicide  act  '  rash  and  inconsiderate;'  and  then  the  homicide  would  Dot 
be  murder  of  the  second  degree,  but  manslaughter.  Nor  was  the  error 
in  the  first  clause  of  the  instruction  efficiently  corrected  by  the  second 
clause,  in  as  much  as  the  latter  was  not  explained  to  the  jury  as  a  qualifi- 
cation, or  modification  of  the  former,  and  may  have  been  understood  by 
the  jury  to  apply  to  a  homicide  of  a  character  different  from  that  spoken 
of 'in  the  first  clause."  See  the  opinion  in  this  case  for  its  approval  of 
the  ruling  in  Miles's  case,  supra,  and  note  instructions  of  the  trial  court, 
which  are  held  to  be,  in  substance,  the  same,  and,  therefore,  upon  the 
same  reasoning,  erroneous.     Van  v.  State,  676. 

47.  The  defense  requested  the  trial  court  to  charge  in  a  theft  case  as 
follows:  *'If  you  find  that  M.  A.  Tucker  drove  up  the  yearling  in  ques- 
tion, and  that  defendant,  after  it  was  brought  to  his  lot,  opened  the 
gate  and  had  nothing  to  do  with  the  original  taking  and  driving.  }oa  will 
acquit,  and  this  is  so,  no  matter  what  connection  defendant  had  with 
it  thereafter.*'  Held,  that  the  charge  being  pertinent  and  applicable  to 
the  tacts  in  proof  it  should  have  been  given.     Tucker  v.  State,  699. 

CHARTER  OF  THE  CITY  OP  BRYAN. 

1.  Legislative  enactments  which  authorize  municipal  authorities  to 
regulate  markets  and  market  places  are  more  liberally  construe  I  than 
those  which  invest  the  corporation  with  more  unusual  or  extraordi- 
nary powers.  The  charter  of  the  city  of  Bryan,  conferring  upon  the 
council  the  power  '*  to  regulate  the  erection,  use  and  continuance  of  mar- 
ket houses,  ^' authorized  the  enactment  of  an  ordinance  proiiibiting  the 
sale  of  fresh  beef,  within  market  hours,  at  a  place  within  the  city  of 
Bryan,  other  than  tlie  market  house  of  said  city,    ^x  Parte  Canto,  61. 

2.  While  the  power  of  the  city  council  to  enact  by  laws  relative  to 
public  market  houses,  will  nor  authorize  the  corpor.ition  to  prohibit,  en- 
tirely, the  sale  of  meats  within  its  limits,  becaui^e  such  prohibition  would 
be  in  restraint  of  trade,  still  tiie  council  has  the  power  to  enact  a  by  law 
forbidding  the  hawking  about,  or  selling  by  retail,  meats,  etc.,  except  at 
the  public  markets,  and  within  certain  limits  about  the  same.    Id. 

8.  The  enactment  of  an  ordinance  exacting  a  reasonable  amount  as 
a  license  from  persons  occupying  stalls  and  stands  in  the  public  market 
house,  does  not  create  a  monopoly.  Thirty  dollars  per  quarter  for  the 
occupation  of  a  meat  stall  in  the  city  market  of  Bryan  is,  under  the  evi- 
dence in  this  case,  held  to  be  a  reasonable  license  fee.    Id. 
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CIRCUMSTANTIAL  EVIDENCE. 
See  CHARes  op  the  Court,  12. 
EyiDBNCB,  6,  7,  10. 

COMPLAINT. 

The  defeD8^  moved  the  trial  court  to  strike  out  the  complaint  be- 
cause the  same  had  not  been  filed  in  the  county  court.  The  court 
overruled  the  motion  and  ordered  ^the  complaint  filed.  Held,  correct. 
Day  V,  State,  213. 

CONFESSIONS. 

Confessions  made  in  ens  tody,  whether  the  custody  is  for  the 
charge  on  trial  or  for  another  and  distinct  charge,  are  inadmissible 
against  an  accused,  unless  he  was  duly  cautioned  as  the  law  directs,  or 
his  statements,  found  to  be  true,  conduced  to  establish  his  guilt  of  the 
crime  imputed  to  him.    Neiderluck  v.  State,  320. 

CONSENT. 
See  Indictment,  5. 

CONSTITUTIONAL  LAW. 

1.  Article  434  of  the  Code  of  Criminal  Procedure,   authorizing  the 
substitution  of  lost  indictments,  is  constitutional,  conflicting  neither  with  * 
the   F4»urteenth  Amendment  of  the  Constitution  of  the- United  States, 
nor  with  section  10  of  the  Dill  of  Rights  of  the  Constitution  of  Texas. 
Withers  ©.  State,  210. 

2.  The  district  court  of  this  State  has  jurisdiction  to  try  an  indict- 
ment which  charp:es  a  felony  that  includes  a  misdemeanor,  and  to 
proceed  to  judgment  not  only  as  to  the  felony,  but  as  to  any  lower  grade 
of  offense  of  which  the  verdict  may  find  the  accused  guilty.  This  doc- 
trine  is  not,  as  contended  by  the  appellant,  in  conflict  with  the  provisions 
of  our  State  Constitution.  Note  the  opinion  for  an  approval  upon  this 
question  of  Harberger's  case,  4  Texas  Court  of  Appeals,  26;  Ingle's  case, 
Id.,  91,  and  Montgomery's  case,  Id.,  140.     Nance  v.  State,  457. 

8.  Qutera.  whether  the  courts  of  this  State  can  go  behind  a  statute 
which  is  valid  upon  its  face,  and  inquire  into  the  particular  authority  by 
virtue  of  which  it  was  enacted?    Baldwin  v.  State,  591. 

4.  Legislative  power,  except  where  the  Constitution  has  imposed 
limits  upon  it,  is  practically  aL solute.  And  where  limitations  upon  it 
are  imposed,  they  are  to  be  st  rictly  construed,  and  are  not  to  be  given 
effect  as  against  the  general  powers  of  the  Legislature,  unless  such  limi- 
tations clearly  inhibit  the  act  in  question.    Id. 

5.  The  rule  of  statutory  construction  is  otherwise  correctly  stated  as 
follows:  **If  the  act  itself  is  within  the  scope  of  legislative  authority, 
it  must  stand,  and  we  are  bound  to  make  it  stand  if  it  will  upon  any 
intendment.  *  ♦  *  Nothing  hut  a  clear  violation  of  the  Constitu- 
tion, a  clear  usurpation  of  power  prohibited,  will  justify  the  judicial  de- 
partment in  pronouncing  an  act  of  the  legislative  department  unconstitu- 
tional and  void."    Id. 
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CONSTITUTIONAL  LAW— continued. 

6.  In  this  case  it  is  urged  that  the  Act  of  May  4,  1882  (Art.  4665,  supra)^ 
levying  ap  occupation  tax  upon  persons  who  engage  in  the  sale  of  the 
** Illustrated  Police  News"  and  the  ** Police  Gazette,"  etc.,  is  anoonsti- 
tutional,  and  in  violation  of  Section  40,  Article  8,  of  the  Constitution  of 
this  State,  In  that  it  was  enacted  at  a  special  session,  and  was  not  desig- 
nated by  the  Governor  as  a  subject  of  legislation  for  whicn  the  Legisla- 
ture was  convened  in  special  KesHion.  Held^  that  this  objection  to  the 
constitutionality  of  the  Act  of  May  4,  1882,  is  not  well  taken.  The  proc- 
lamation of  the  Governor  convening  the  Legislature  in  special  session 
announced  the  purpobe,  among  others,  '*to  reduce  the  taxes,  both  ad 
valorem  and  occupation,  so  far  as  it  may  be  found  consistent  with  the 
support  of  an  efficient  State  government."  The  purpose  so  annoanced 
embraced  the  whole  bubject  of  taxation,  and  authorized  any  and  all  such 
legislation  upon  that  subject  as  was  deemed  necessary  by  the  Legislature. 
Id. 

CONSPIRACY. 

1.  It  is  immaterial  at  what  time  one  charged  as  a  member  of  a  conspi- 
racy to  commit  crime  is  shown  to  have  entered  the  conspiracy.  Every 
one  who  enters  into  a  common  purpose  or  de8ign  is  deemed  a  party  to  ev- 
ery act  which  had  before  been  done  by  the  others,  and  a  party  to  every 
act  which  may  afterwards  be  done  by  any  of  the  others  in  furtherance 
of  the  common  design.  If,  therefore,  an  accused  be  shown  to  have  en- 
tered into  a  conspiracy  to  commit  crime,  at  any  time  before  the  consum- 
mation of  the  crime,  each  and  everv  act  and  declaration  made  in  farther- 
ance  of  the  common  desir,n  is  competent  evidence  against  him.  Smith  v. 
State,  96. 

2.  Note  also  that  the  same  evidence  is  held  admissible  even  in  the 
absence  of  a  conspiracy,  as  tending  to  inculpate  the  accused  with  the 
fraudulent  intent  with  which  another  party  to  the  theft  procured  the 
actual  taking  of  the  alleged  stolen  property.    Id. 

3.  It  is  a  correct  p:eneral  rule  that,  upon  the  trial  of  one  of  several 
parties  charged  as  conspirators,  evidence  of  what  was  said  and  done  by 
the  other  c.^nspirator^i  niubt  be  limited  to  their  acts  and  declarations 
done  and  made  while  the  conspiracy  was  pending,  and  in  furtherance 
of  the  design;  and  that  what  was  said  and  done  by  them  before  or  after- 
wards is  not  admissible  against  the  party  on  trial.     Smith  v  State,  107. 

4.  The  ancient  doctrine  that  a  conspiracy  must  Qrst  be  established 
ipso  facto  before  proof  of  acts  and  declarations  of  the  individual  conspi- 
rators are  admissible  against  each  other,  is  now  exploded.  The  rule 
as  it  now  exists  is  stated  in  the  case  of  Cox  et  als.  v.  The  State,  8  Texas 
Court  of  Appeals,  254,  as  follows:  '*  Ordinarily,  when  the  acts  and  decla- 
rations of  one  CO -conspirator  are  offered  in  evidence  against  another 
CO  conspirator  the  conspiracy  should  itself  be  first  established  prima 
facie,  and  to  the  satisfaction  of  the  judge  of  the  court  trying  the  cause; 
but  this  can  not  always  be  required.  It  can  not  well  be  required  when 
the  proof  depends  upon  a  vast  amount  of  circumstantial  evidence — a  vast 
number  of  isolated  and  independent  facts.    And  in  any  cajse  where  such 
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CO^SPIUKCY— continued. 

acts  and  declarations  are  introduced  in  evidence,  and  the  whole  of  the 
evidence  introduced  on  the  trial,  taken  together,  shows  that  a  conspiracy 
actually  existed,  it  will  be  considered  immaterial  whether  the  conspi- 
racy was  established  before  or  after  the  introduction  of  such  acts  and 
declarations."  See  the  opinion  for  the  substance  of  the  testimony  of  the 
witness  Lentz  held,  under  the  rule  announced,  to  have  been  correctly 
admitted.    Id, 

5.  It  is  not  necessary,  in  order  to  establish  a  conspiracy  to  commit  an 
offense,  to  prove  that  the  persons  charged  came  together  and  actually 
a,greed  in  terms  to  have  that  design  and  pursue  it  by  common  means. 
If  it  be  proved  that  the  persons  charged,  by  their  acts  pursued  the  same 
objects,  often  by  the  same  means,  one  performing  one  part  and  another 
another  part  of  the  same,  so  as  to  complete  it  with  a  view  to  the  attain- 
ment of  the  same  object,  the  jurv  will  be  justified  in  the  conclusion  that 
they  were  engaged  in  a  conspiracy  to  effi*ct  that  object,  and  under  our 
statute  such  acting  together  would  make  all  principal  offenders,  whether 
present  bodily  at  the  place  of  the  offense  or  not.  And  they  are  all  prin- 
cipal offenders  and  acting  together  as  long  as  any  portion  or  object  of 
the  common  design  remains  incomplete;  in  other  words,  until  the  full 
purpose  and  object  of  the  conspiracy  is  consummated  and  accomplished. 
The  charge  of  the  court  in  this  case,  harmonizing  with  the  doctrines 
above  announced,  was  sufficient.    Id, 

CONTINUANCE. 

1.  See  the  opinion  in  extenso  for  circumstances  under  which,  even 
if  the  trial  court  properly  refused  the  application  for  a  continuance  be- 
cause of  the  want  of  diligence,  it  erred  in  refusing  the  motion  for  a  new 
trial.    Lawson  V.  State,  1'72. 

2.  New  trial  is  properly  refused  if  applied  for  because  of  the  refusal  of 
a  continuance  sought  for  the  purpose  of  obtaining  testimony  not  prob- 
ably true.    Harvey  v.  State,  178. 

3.  The  action  of  the  trial  court  in  overruling  an  application  for  a  con- 
tinuance  will  not  be  revised  in  the  absence  of  a  bill  of  exceptions  duly  re- 
served thereto.    James  v.  State,  358, 

4.  Continuance  was  applied  for  to  secure  the  attendance  of  four 
witnesses.  It  is  shown  that  two  of  them  appeared  in  court  before  the 
conclusion  of  the  testimony,  but  were  not  placed  upon  the  stand  by  ttie 
defendant.  The  testimony  of  the  remaining  two,  considered  in  connec- 
tion with  the  evidence  adduced  upon  the  trial,  does  not  appear  to  have 
been  of  a  ch  iraoter  material  to  the  defense.  Held,  that  the  refusal  of  the 
continuance  was  not  cause  for  new  trial.    Murray  v.  State,  466. 

5.  N«»w  trial  is  properly  refused  when  requested  because  of  the  re- 
fusal of  a  continuance,  if,  when  considered  in  the  light  of  the  evidence 
adduced  upon  the  trial,  the  absent  testimony  is  not  probably  true.  Doss 
V.  State,  505. 

6.  New  trial  should  be  awarded  when,  from  the  evidence  adduced  on 
the  trial,  it  appears  that  the  absent  testimony  to  secure  which  the  defense 
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applied  for  a  first  continuance,  was  material,  and  probably  trae.  See 
the  opinion  and  the  statement  of  the  case  in  illostration.  8im9  v.  StaUt 
649. 

D. 

DEADLY  WEAPON. 
See  Charoe  of  the  Court,  36. 

DEFINITIONS. 
See  Charge  of  the  Court,  27. 

1.  ''  Range/'  or  **  accustomed  range/^  as  used  in  the  statute,  is  matter 
of  local  description,  and,  unlike  a  generic  term  requiring  the  species  to 
be  stated,  it  admits  of  proof  under  the  general  allegation,  without  defto- 
ing  by  averments  the  limits  of  the  range.    Foiter  v.  State^  80. 

2.  The  offeuse  of  unlawfully,  wilfully,  and  fraudulently  taking  into 
possession  and  driving  from  its  accustomed  range  the  animal  of  another, 
without  the  consent  of  the  owner,  as  that  offense  is  defined  ^y  Article 
749  of  the  Penal  Code,  is  limited  and  qualified  by  the  word  ''  wilfally,'' 
which,  in  legal  parlance,  means  with  evil  intent,  or  that  the  act  was  done 
without  reasonable  ground  to  believe  that  the  same  was  lawful.  Yoakum 
V.  State,  260. 

3.  "  Wilful,^'  in  statutory  parlance,  means  with  evil  intent  or  legal 
malice,  or  without  reasonable  ground  for  believing  the  act  to  be  lawful. 
In  order  to  authorize  a  conviction  for  obstructing  a  public  road,  it  mast 
be  made  to  appear  that  the  act  was  toilfuUy  done.    Baker  t).  SiaU^  264. 

4.  *' Serious  bodily  injury,^'  as  those  terms  are  used  in  subdivisioo 
7,  of  Article  496  t>f  the  Penal  Code,  means  '>uch  an  injury  as  gives 
rise  to  apprehension;  an  injury  which  is  attended  with  danger."  See  the 
opinion,  and  the  statement  of  the  case  for  evidence  held  iusuflScieDt  to 
support  a  conviction  for  aggravated  assault,  in  as  much  as  it  fails  to 
establish  such  serious  bodily  injury  as  is  c&ntemplated  by  the  statute.-- 
the  said  injury  cousi)>ting  in  the  biting  off  of  a  small  piece  out  of  the 
rim  ot  the  ear  of  the  prosecuting  witness.    George  v.  State,  315. 

5  "  Meilicated  bitrers  producing  intoxication"' are  *' intoxicating  liq- 
uors"^ witliiii  t)ie  Irgal  meaning  of  that  term.     James  v  State,  353. 

6.  ''Pecuniary  obligation,"  as  that  term  is  applied  to  a  forged  in- 
strument in  the  statutory  definition  of  forgery,  means  *^ every  instrameot 
having  money  for  its  object,  and  every  obligation  for  the  breach  of  which 
a  civil  action  for  damages  may  be  lawfully  brought."  The  alleged  forged 
instrument  in  this  case  was  a  telegram,  dispatched  in  the  name  of  one 
McK.,  at  San  Antonio,  to  one  E.,  at  Austin,  announcing  the  death  of  one 
L..  and  askins:  a  remittance  of  money  ''for  her  remains."  Held,  that  the 
instrument  comes  within  the  statute  and  is  the  subject  of  forgery.  Doo- 
ley  V.  State,  549. 

7.  Note  the  opinion  of  Willson,  Judge,  for  an  approval  of  the  definj- 
tion  of  principal  offenders  as  laid  down  in  the  cases  of  Scales  v.  The  State, 
7  Tex»4s  Court  of  Apueals,  361;  Cook  v.  The  State,  14  Texas  Court  of  Ap- 
peals, 96;  O^Neal  v.  The  State,  Id.,  582;  Bean  v.  The  State.  17  Texas  Court 
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of  Appeals,  60;  Wright  v.  The  State,  18  Texas  Court  of  Appeals,  858;  M. 
M.  Smith  V.  The  State,  ante  p.  107;  Doss  v.  The  State,  ante  p.  505.  Watson 
V,  StcUe,  £98. 

8.  '*  Domestic  Servant,^^  as  that  term  is  defined  by  legal  lexicograph- 
ers, and  as  it  is  used  in  Article  714  of  the  Penal  Code,  means  a  servant 
who  resides  in  the  house  with  the  master  he  serves,  and  does  not  include 
a  servaat  whose  employment  is  outside,  and  not  in  the  house.  A  farm 
hand,  who  sleeps  and  eats  outside  of  the  master's  house,  though  he  per- 
forms chores  inside  of  the  house,  when  directed,  does  not  come  within  the 
meaning  of  the  legal  term  *' domestic  servant. ^^  Note  the  state  of  proof 
in  this  case  held  not  to  show  that  the  accused  was  a  "'domestic^* ser- 
vant.    WaterTioiLse  v.  State^  663. 

DISORDERLY  HOUSE. 

1.  See  the  statement  of  the  case  for  a  charge  of  the  court  in  a  trial  for 
keeping  a  disorderly  house,  held,  insufficient.  Note  albo,  special  re- 
quested instructions  heldcoTTect,  and,  therefore,  to  have  been  erroneously 
refused.     Gamel  v.  State^  857. 

3.  Evidence  of  the  common  reputation  of  the  character  of  the  per- 
son accused  as  a  prostitute,  or  a  person  devoid  of  chastity,  is  not  admis- 
sible for  the  State,  in  a  prosecution  for  keeping  a  disorderly  house.  Id. 

DISTURBING  THE  PEACE. 

1.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  sup- 
port a  conviction  for  disturbing  the  peace  by  cursing  in  a  public  place. 
Williams  v.  State,  256. 

2.  Charge  of  the  court  instructed  the  jury  as  follows:  "When  the 
natural  and  legitimate  consequences  of  obscene  or  vulgar  language,  or  of 
cursing  or  swearing,  would  be  to  disturb  the  inhabitants  of  a  place,  then 
you  arejnstructed  that,  in  law,  it  v  on! d  be  used  in  a  manner  calculated 
to  disturb  the  inhabitants  of  biuli  place. '*  Held^  that  the  charge  was 
error,  because  it  was  an  invasion  of  i  lie  province  of  the  jury.  An  excep- 
tion having  been  promptly  saved,  the  erroneous  charge  necessitates  a  re- 
versal of  the  judgment.    McCaudltss  v.  State,  411. 

"DOMESTIC  SERVANT." 
See  BuReLARY,  6. 
Definitions,  8. 

DYING  DECLARATIONS. 

1.  Dei'larations  of  the  deceased  made  within  five  minutes  after  he  was 
shot,  as  t  what  person  or  persons  shot  him.  are  held  admissible  as  part 
of  the  res  gestce  in  the  present  case,  under  all  the  facts  in  proof.  Flerson 
V.  State,  14. 

2.  As  a  predicate  for  the  admission  of  the  dying  declaration  of  the 
deceased,  made  to  his  medical  attendant  on  the  morning  after  the  injury, 
the  State  proved  by  the  medical  attendant  that  he  found  the  deceased  to 
be  rational  and  conscious  of  approaching  death;  that  the  deceased  con- 
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curred  with  the  witness  t^at  the  wound  was  mortal;  and  that  in  reply 
to  deceased's  question,  the  witness  said  to  him:  ''  You  know  as  well  as  I 
do  that  this  character  of  case  is  usually  fatal. ^'  and  the  deceased  assented 
and  replied  that  he  was  satisfied  it  would  kill  him.  Held  su£Bcient  as  a 
predicate  for  the  admission  of  the  dying  declarations.    Id. 

3.  As  a  predicate  for  the  admission  of  the  dying  declaration  of  the 
deceased  to  another  witness,  the  State  proved  by  another  witness  that 
when  he  entered  the  room  in  which  the  deceased  was  lying,  the  deceased 
said:  '*  Rosenberg,  I  can  not  live,  and  I  want  to  make  my  dying  state- 
ment.'^   Held  sufficient.    Id. 

E. 

ELECTION  BETWEEN  COUNTS. 

When  several  counts  in  the  same  indictment  are  substantially  (or 
the  same  offense,  and  are  introduced  for  the  purpose  of  meeting  the  evi- 
dence as  it  may  transpire,  the  State  will  not  be  required  to  elect  on 
which  it  will  rely.     Green  v.  State,  64. 

EMBEZZLEMENT. 

1.  The  indictment  alleged  separately  the  value  of  the  several  articles 
embezzled,  which  said  values  congregated  about  fifty  dollars.  Upon  the 
question  of  values,  a  witness  for  the  State  testified  that  they  were  "about 
as  alleged  ^*  (in  the  indictment),  amountmg  to  more  than  twenty  dollars- 
It  is  urged  that  such  mode  of  proviDg  value  is  not  permissible,  because 
reference  must  be  had  to  the  indictment  in  order  to  make  it  certain,  and 
the  indictment  was  not  read  in  evidence.  Held,  that  the  objection  is 
without  merit.  The  indictment  having  been  read  to  the  jury,  as  a  plead- 
ing in  the  case,  became  a  record  in  the  case,  of  which  the  court  was 
authorized  to  take  judicial  notice,  and  which  sufficed  to  inform  the  jury 
that  the  alleged  aggregate  value  of  the  goods  embezzled  exceeded  twenty 
dollars,  and  to  admit  evidence  that  the  articles  were  of  the  value  charged, 
and  amounted  in  the  aggregate  to  a  sum  exceeding  twenty  dollars.  Har- 
ris V.  State,  478. 

2.  To  constitute  embezzlement  under  the  code  of  this  State,  the  oou- 
version  must  be  of  money  or  other  property  of  the  principal  or  employer, 
and  it  musv  have  come  into  the  possession  of  the  agent  or  employe  by 
virtue  of  his  agency  or  employment.  See  the  opinion  for  the  substance 
of  evidence  held  insufficient  to  support  a  conviction  for  embezzlement,  in 
as  much  as  it  does  not  establish  the  necessary  fact  that  the  money  con- 
verted was  the  property  of  the  employer.    Brady  v.  State,  659. 

ESCAPE 

1.  Under  Article  8148,  PaschaPs  Digest,  the  rule  obtained  that  if  a 
party  convicted  appealed,  and  escaped  before  sentence,  and  the  appeal 
was  dismissed,  he  would  not  be,  upon  his  subsequent  apprehension,  enti- 
tled to  another  appeal.    Fate  v.  State,  191. 

2.  But  the  practice  now  in  force  is  prescribed  by  Article  794  of  the 
Code  of  Criminal  Procedure.    Id. 


31  Texas  Court  of  Appeals.  735 


Index. 


EVIDENCE. 
See  Charge  of  the  Court,  81  Obstructing  Public  Road,  8. 

Dying  Declarations,  1-3.  Self  Defense,  3,  8,  6. 

Murder,  5,  6. 

1.  The  filing  by  the  State  of  a  sufficient  controverting  affidavit  raises 
upon  the  application  for  the  change  of  venue,  an  issue  of  fact  as  to  the 
truth  of  the  grounds  set  up  in  the  application;  and  evidence  pro  and  con 
the  application,  in  addition  to  the  testimony  of  the  compurgators  and 
the  controverting  affiants,  is  admissible  upon  the  issue  thus  raised,  the 
burden  of  proof  *  resting  upon  the  applicant.  That  the  trial  court,  as  in 
this  case,  imposed  that  burden  upon  the  State  was  an  error  of  which  the 
defendant  can  not  be  heard  to  complain.    Pierson  n.  State^  14. 

2.  See  the  opinion  for  evidence  held  sufficient  to  establish  the  enact- 
ment of  a  city  ordinance  of  which  the  record  had  been  destroyed.  Sx 
Parte  Canto,  61. 

3.  See  the  statement  of  the  case  for  evidence  ?ield  sufficient  to  sup- 
port a  conviction  for  murder  i:4  the  second  degree.    Mustek  v  State,  69. 

4.  It  is  immaterial  at  whnt  time  one  charged  as  a  member  of  a  conspi- 
racy to  commit  crime  is  shooe  to  have  entered  the  conspiracy.  Every  one 
who  enters  into  a  common  purpose  or  design  is  deemed  a  party  to  every 
act  which  had  before  been  done  by  the  others,  and  a  party  to  every  act 
which,  may  afterwards  be  done  by  any  of  the  others  in  furtherance  of  the 
common  design.  If,  therefore,  an  accused  be  shown  to  have  entered  into 
a  conspiracy  to  commit  crime,  at  any  time  before  the  consummation  of 
the  crime,  each  and  every  act  aod  deolaraciou  made  in  furtherance  of  the 
common  design  is  competent  evidence  against  him.    Stnith  v.  State,  96. 

5.  Note  also  that  the  same  evidence  is  held  admissible  even  in  the  ab- 
sence of  a  conspiracy,  as  tending  to  inculpate  the  accused  with  the  fraud- 
ulent intent  with  which  another  party  to  the  theft  procured  the  actual 
taking  of  the  alleged  stolen  property.    Id. 

6.  In  the  case  of  Jones  v.  The  State,  14  Texas  Court  of  Appeals,  85,  a 
rule  of  evidence  is  correctly  stattd  as  follows:  ''  When  necessary  to  es- 
tablish identity  in  developing  the  res  gestcB,  or  in  making  out  the' guilt  of 
the  accused  by  circumstances  coimecied  with  the  alleged  theft,  or  to  ex- 
plain the  intent  with  which  the  ticcused  acted  with  respect  to  the  prop- 
erty for  the  theft  of  which  he  was  being  tried,  it  was  competent  for  the 
State  to  prove  that  other  property  was  stolen  at  or  about  the  same  time 
and  in  the  same  neighborhood  from  which  the  property  in  question  was 
stolen,  and  that  this  other  property  was  found  in  possession  of  the  de- 
fendant when  arrested  for  the  theft  of  the  property  for  which  he  was  on 
trial. ^^  See  the  original  opinion  for  evidence  held  not  to  come  within  the 
purview  of  the  rule,  and  for  that  reason  to  have  been  erroneously  admit- 
ted. But  see  the  subsequent  opinion  of  Willson,  Judge,  sustaining  the 
motion  for  rehearing,  and  holding  the  evidence  competent  under  the 
rule.    Id, 

7.  It  Is  a  rule  of  evidence  that  proof  of  other  offenses  than  the  one 
tor  which  a  party  is  ou  trial,  or  evidence  of  criminal  transactions  of  a 
similar  character,  is  admissible  when  it  is  necessary  to  establish  identity 
by  developing  the  res  gestcB,  or  makiag  out  the  guilt  of  the  defendant  by 
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a  chain  of  circamstances  connected  with  the  crime  for  which  he  is  on 
trial.  See  the  opinion  in  extenso  for  evidence  held^  under  this  rule,  to 
have  been  correctly  admitted.    Smith  v.  8tate^  107. 

8.  It  is  not  necessary,  in  order  to  establish  a  conspiracy  to  commit  an  of- 
fense, to  prove  that  the  persons  charged  came  together  and  actually  agreed 
in  terms  to  have  that  design  and  pursue  it  by  common  means.  If  it  be 
proved  that  the  persons  charged,  by  their  acts  pursued  the  same  objects, 
often  by  the  same  means,  one  performing  one  part  and  another  another 
part  of  the" same,  so  as  to  complete  it  with  a  view  to  the  attainment  of 
the  same  object,  the  jury  will  be  justified  in  the  conclusion  that  they 
were  engaged  in  a  conspiracy  to  effect  that  object,  and  under  oar  statute 
such  acting  together  would  make  all  principal  offenders,  whether  present 
bodily  at  the  place  of  the  offense  or  not.  And  they  are  all  principal  of- 
fenders and  acting  together  as  long  as  any  portion  or  object  of  the  com- 
mon design  remains  incomplete;  in  other  words,  until  the  full  purpose 
and  object  of  the  conspiracy  is  consummated  and  accomplished.  The 
charge  of  the  court  in  this  case,  harmonizing  with  the  doctrines  above 
announced,  was  sufficient.    Id. 

9.  It  is  a  correct  general  rule  that,  upon  the  trial  of  one  of  several 
parties  charged  as  conspirators,  evidence  of  what  was  said  and  done  by 
the  other  conspirators  must  be  limited  to  their  acts  and  declarations  done 
and  made  while  the  conspiracy  was  pending,  and  in  furtherance  of  the 
design;  and  that  what  was  said  and  done  by  them  before  or  afterwards 
is  not  admissible  against  the  party  on  trial.    Id. 

10.  The  ancient  doctrine  that  a  conspiracy  must  first  be  established  be- 
fore proof  of  acts  and  declarations  of  the  individual  conspirators  are  ad- 
missible against  each  other,  is  now  exploded.  The  rule  as  it  now  exists  is 
stated  in  the  case  of  Cox  et  al.  v.  The  State,  8  Texas  Court  of  Appeal^ 
254,  as  follows:  *' Ordinarily,  when  the  acts  and  declarations  of  one  co- 
conspirator are  offered  in  evidence  against  another  co-conspirator,  the 
conspiracy  snail  first  be  established  prima  fade,  and  to  the  satisfaction 
of  the  judge  of  the  court  trying  the  cause;  but  this  can  not  always  be  re- 
quired. It  can  not  well  be  required  when  the  proof  depends  upon  a  vast 
amount  of  circumstantial  evidence — a  vast  number  of  isolated  and  inde 
pendent  facts.  And  in  any  case  when  huch  acts  and  declarations  are  in- 
troduced in  evidence,  and  the  whole  of  the  evidence  introduced  on  the 
trial,  taken  together,  shows  that  a  conspiracy  actually  existed,  it  will  be 
considered  immaterial  whether  the  conspiracy  was  established  before  or 
after  the  introduction  of  such  acts  and  declarations."    Id. 

11.  Upon  the  understanding  that  the  State  would  introduce  other 
qualifying  evidence,  a  State's  witness  was  permitted  to  testify  that  when 
the  defendant  and  one  of  his  co-defendants  was  at  the  witness's  house 
in  possession  of  some  of  the  alleged  stolen  cattle,  this  defendant's  co- 
defendant  told  him  that  still  another  co-defendant  had  no  ranch  oat 
west,  and  that  the  cattle  were  home  cattle.  In  explanation  of  the  bill  of 
exceptions  reserved  to  this  evidence,  tht  trial  judge  certifies  that,  the 
State  having  failed  to  introduce  the  qualifying  evidence,  the  evidence 
complained  of  was  withdrawn  from  the  jury.    Held^  that  the  eyidenoe 
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having  been  withdrawn  from  the  consideration  of  the  jury  without 
prejudice  to  the  defendant,  he  can  not  now  be  heard  to  complain.  Far- 
ther, that,  being  a  part  of  the  res  gestce  of  the  transaction  and  the 
declaration  of  one  of  the  co- conspirators  pertinent  to  the] transaction,  the 
evidence  was,  in  any  event,  competent.    Smith  v,  State^  133. 

12.  See  the  third  head  note  in  the  case  of  M.  M.  Smith  v.  The  State, 
ante  page  107,  for  a  correct  rule  of  evidence,  which  applies  as  well  to  this 
case,  the  identical  evidence  being  the  question  at  issue  in  both  cases. 
But  note  the  dissenting  opinion  of  Hurt,  Judge,  holding  that  the  con- 
tested evidence  is  inadmissible  in  this  case,  and  assigning  his  reasons  for 
so  concluding.    Id. 

13.  A  bill  of  exceptions  recites  the  testimony  of  one  K.,  a  Staters  wit- 
ness, to  the  effect  that  he  had  a  conversation  with  M.  M.  S.,  one  of  the 
defendants,  in  the  absence  of  this  defendant,  a  few  days  before  this  de- 
fendant and  another  started  after  the  cattle.  The  witness  detailed  the 
said  conver^^ation,  and  concluded  with  the  statement  that  M.  M.  S.  told 
him  that  he,  M.  M.  S.,  had  thirty-two  or  thirty-three  head  of  cattle  out 
west.  -The  trial  judge,  explaining  the  bill  of  exception,  certifies  that  only 
that  part  of  the  conversation  which  recited  M.  M.  S/s  claim  to  thirty- 
two  or  thirty-three  head  of  cattle  was  admitted.  Held,  that,  as  ex- 
plained by  the  trial  judge,  the  bill  of  exception  shows  no  error.  The 
evidence  admitted  was  competent  to  throw  light  upon  a  subsequent  por- 
tion of  the  transaction;  and  besides,  it  is  not  made  to  appear  that,  at  the 
time  the  statements  were  made  by  M.  M.  S  ,  the  conspiracy  between  M. 
M.  S.  and  defendant  did  not  already  exist.  But  if  the  defendant  was  not 
then  a  party  to  the  conspiracy  to  steal  the  cattle,  if  he  came  into  it  after- 
wards, and  adopted  it  as  formed  by  other  parties  and  M.  M.  S.,  he  would 
be  bound  by  it.     Id. 

14.  The  appellant  being  on  trial  for  the  the^t  of  McN.^s  sheep,  the  State 
was  properly  allowed  to  read  in  evidence  that  part  of  the  transcript  of 
the  proceedings  of  the  examining  court  which  disclosed  that  the  com- 
plaint was  made  by  McN.  But  in  permitting  the  State,  over  objection 
by  the  defense,  to  prove  by  the  said  transcript  that  the  appellant  waived 
examination  and  gave  bail,  the  trial  court  erred.    Thompson  v.  State,  141. 

15.  See  the  statement  of  the  case  for  evidence  Tield  insufficient  to  sup- 
port a  conviction  for  the  theft  of  sheep.    Id. 

16.  The  indictment,  after  charging  the  forgery  of  the  instrument  in 
writing,  alleged  that  the  same  '*is  in  the  possession  of  the  defendant,  or 
is  lost  or  destroyed,  and  that  access  to  the  same  can  not  be  had"  by  the 
grand  jury.  To  the  parol  evidence  offered  by  the  State  to  prove  the  con- 
tents of  the  instrument,  the  defense  objected  that  before  the  State  could 
resort  to  secondary  evidence  the  defendant  should  have  been  notified  to 
produce  the  instrument.  Per  contra,  it  is  insisted  on  behalf  of  the  State 
that  the  allegation  in  the  indictment  charging  the  defendant  with  posses- 
sion of  the  instrument  was  sufficient  notice.  Held»  that  the  objection 
was  well  taken,  and  that  the  trial  court  erred  in  permitting  the  State 
to  prove  the  contents  of  the  instrument  by  parol  without  having  served 
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notice  upon  the  defendant  to  produce  it.*   See  the  opinion  in  extenso 
for  the  rales  applicable  to  the  question.    RoUUis  v.  State,  148. 

17.  The  defense,  in  a  prosecution  for  carrying  a  pistol,  offered  in  evi- 
dence the  commission  of  the  sheriff  of  the  county  appointing  the  aceosed 
a  special  deputy  to  pursue  and  capture  horse  thieves.  Upon  objectioo 
by  the  State,  the  substance  of  which  is  not  disclosed,  the  evidence  was 
rejected.  Held,  error;  the  document,  whether  legal  or  illegal,  being  of  a 
nature  calculated  to  lead  the  accused  to  believe  that  he  had  the  right  to 
carry  the  pistol,  should  have  been  admitted.    Lylev.  State,  153. 

18.  The  object  of  the  code  in  denouncing  a  penalty  against  the 
carrying  of  a  pistol,  is  not  to  punish  under  circumstances  which  clearly 
show  that  there  was  no  intention  on  the  part  of  the  person  carrying 
it,  to  violate  the  law.     Id. 

19.  Has  not  a  citizen,  while  in  pursuit  of  stolen  property  in  the  hands 
of  the  thief  or  thieves,  the  right,  notwithstanding  the  general  statute,  to 
carry  a  pistol.    Id. 

20.  The  trial  court  refused  to  permit  the  accused  to  introduce  in  evi- 
dence his  commission  as  deputy  sheriff,  in  mitigation  of  pauishment 
Held  that,  in  as  much  as  the  jury  assessed  against  him  the  minimum  pen- 
alty, the  accused  can  not  be  heard  to  complain  of  this  ruling  of  the 
trial  court.    Id. 

21.  In  refusing  to  permit  the  accused  to  prove  by  a  Staters  witness  the 
enmity  entertained  by  the  said  witness  against  him,  the  trial  court  erred. 
Id. 

22.  See  the  statement  of  the  case  for  evidence  held  inconclusive,  and 
therefore  insufficient  to  support  a  conviction  for  cattle  theft.  HoUeyv. 
State,  156. 

23.  Evidence  insufficient  to  support  a  conviction  for  obstructing  a  pab- 
lic  road.     Conner  v.  State,  176. 

24.  On  a  trial  for  theft  of  cattle,  the  State  offered  in  evidence  the 
recorded  brand  of  the  alleged  owner,  to  which  the  accused  objected,  be- 
cause the  indictment  charged  the  offense  to  have  been  committed  prior 
to  the  record  of  the  brand.  Held,  that  the  brand  was  admissible  in 
support  of  the  allegation  of  ownership.    Harvey  v.  State,  178. 

25.  From  the  rule  which  requires  that  the  slanderous  words  shall  be 
substantially  alleged,  it  follows  that  they  must  be  substantially  proved. 
This  rule  does  not  require  that  all  of  the  words  shall  be  proved,  but 
that  the  essential,  important,  material  portion  of  the  slander  must  be 
proved  as  laid.  Proof  of  one  imputation  will  not  support  the  allegation 
of  another.    Humbard  v.  State,  200. 

26.  The  name  of  the  alleged  injured  party  as  it  is  designated  in  the  in- 
dictment must  be  sufficiently  proved  to  identify  the  party,  and  unless  this 
is  done  the  proof  will  not  only  be  held  insufficient,  but  the  variance  be- 
tween the  proof  and  the.  allegata  will  be  held  fatal.    Id. 

27.  If  an  indictment  contains  a  necessary  allegation,  which  can  not  be 
rejected,  yet  the  pleader  makes  it  iinnecessarily  minute  in  the  way  of 
description,  the  proof  must  satisfy  the  description  as  well  as  the  main 
part,  since  the  one  is  essential  to  the  identity  of  the  other.    Had  the  is- 
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dictment  in  this  case  alleged  simply  that  the  gaming  table  was  exhibited 
in  Denton  county,  it  woald  have  sufficed  to  charge  the  offense.  Having, 
however,  unnecessarily  charged  that  the  table  was  exhibited  in  the  *'city 
of  Denton,^'  the  State  was  bound  to  prove  the  allegation  as  laid.  Such 
proof  is  not  made  by  evidence  that  the  table  was  exhibited  ^'over  Pas- 
chairs  saloon,  fa  Denton  county."     Withers  v.  iState,  210. 

28.  The  defense  in  a  theft  case  admitted  the  execution  of  the  bill  of 
sale  spoken  of  by  the  witnesses,  but  objected  to  the  bill  of  sale  itself  as 
evidence,  upon  the  ground  that  it  was  recorded  by  the  county  clerk  in  the 
wrong  booR.  Held,  that  the  objection  was  without  merit.  Britt «.  State, 
215. 

29.  See  the  opinion  for  evidence  held^  under  the  circumstances  of  the 
case,  to  have  been  properly  rejected.    Id, 

80.  It  is  a  general  rule  that,  *'in  cases  in  which  it  is  material  to  in- 
quire into  the  demeanor,  conduct,  and  mental  ^feelings  of  an  individual 
at  a  particular  period,  the  declarations  made  and  the  expressions  used' 
at  the  period  in  question  are,  in  their  nature,  original  evidence,  *  * 
«  •  *  Verbal  and  written  declarations  are  often  said  to  be  admis- 
sible as  part  of  the  res  gesta.  As  such  they  are  most  properly  admissible 
when  they  accompany  some  act,  the  nature,  object  or  motives  of  which 
are  the  subject  of  inquiry.  In  such  cases  words  are  receivable  as  original 
evidence,  on  the  ground  that  what  is  said  at  the  time  affords  legitimate 
if  not  the  best  means  of  ascertaining  the  character  of  such  equivocal 
acts  as  admit  of  explanation  from  those  indications  of  the  mind  which 
language  affords.''    Brumley  v,  State,  222. 

31.  Otherwise  stated,  the  rule  is  as  follows:  *^  When  it  is  necessary  on 
the  trial  of  a  cause,  to  inquire  into  the  nature  of  a  particular  act;  or  the 
intention  of  the  person  who  did  the  act,  proof  of  what  the  person  said  at 
the  time  of  doing  the  act  is  admissible  in  evidence  as  part  of  the  resgesUz 
for  the  purpose  of  showing  its  true  character;  but,  to  render  such  decla- 
rations competent,  the  act  with  which  it  is  connected  should  be  pertinent 
to  the  issue;  for,  when  the  act  is  per  se  incompetent,  the  union  of  the  two 
will  not  render  the  declaration  admissible."  See  the  opinion  in  extenso 
for  evidence  in  a  murder  case  held,  under  the  rule  stated,  and  under 
the  circumstances  of  the  cape,  to  have  been  erroneously  admitted.    Id. 

82.  It  is  a  well  settled  principle  of  law  that,  when  a  person  seeks  or 
brings  on  a  aifficulty,  and  arms  himself  with  a  deadly  weapon,  with  the 
intention  of  taking  life  or  doing  some  serious  bodily  harm,  and  he  will- 
ingly enters  into  such  difficulty,  and  takes  life,  he  can  not  claim  the 
benefit  of  the  law  of  self  defense.  See  the  opinion  in  extenso  on  the 
question,  and  the  statement  of  the  case  for  charges  of  the  court  upon  the 
subject,  held,  correct.     Thuston  v.  State,  245. 

33.  The  evidence  in  this  case  tended  to  establish  the  defensive  theory 
that  the  accused  did  not  provoke  the  difficulty  with  the  view  of  obtaining 
a  pretext  to  kill,  but  that,  if  he,  in  fact,  provoked  the  combat  or  produced 
the  occasion,  he  did  so  without  any  felonious  intent,  his  intent  being  only 
to  commit  a  battery.  If  so,  the  killing,  if  committed  to  save  his  own  life, 
would  be  manslaughter.    Under  the  circumstances  of  this  case  this  theory 
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should  have  been  submitted  to  the  jury  by  the  charge  of  the  court,  and 

the  omission  was  error.    Id. 

84  Proof  that  th^  jaraming  table  was  exhibited  in  "  StiflTs  saloon,  in 
Denton  county  ^^  will  not  support  the  allejfation  in  the  information  that 
the  table  was  exhibited  in  "Houston  Stiff's  saloon,  in  the  city  of  DeD- 
ton/^— a  descriptive  allegation  necessary  to  be  proved  a^laid.  (See  With- 
ers V.  The  State,  ante  210.)    Stiff  n.  State,  255. 

85.  See  the  statement  of  the  case  for  evidence  Tield  insufficient  to  sap- 
port  a  conviction  for  wilfully  driving  stock  from  its  accustomed  range. 
Yoakum  v.  State,  260. 

86.  Notwithstanding  the  quasi  criminal  character  of  scire  facias  cases, 
all  of  the  proceedings  in  such  cases,  after  judgment  nisi  and  the  issuance 
of  scire  facicLs,  unless  otherwise  expressly  provided  by  statute,  are  liable 
to  and  governed  in  praxstice  by  the  same  rules  that  obtain  in  civil  cases. 
A  party  to  a  civil  suit,  notwithstanding  his  interest  in  the  subject  mat- 
ter of  litigation,  is  a  competent  witness  in  his  own  behalf,  and  likewise, 
under  the  rule  stated ,  the  principal  in  a  bond  involved  in  scire  facias 
proceedings  is  a  competent  witness  in  his  own  behalf  and  the  behalf  of 
his  sureties.    Reddick  «.  State,  267. 

87.  That  sickness  or  some  uncontrollable  circumstance  prevented  the 
principaPs  appearance  in  court  is  specially  enumerated  by  the  statute  as 
sufficient  to  exonerate  him  and  his  sureties  from  liability  on  the  forfeit- 
ure of  the  recognizance  or  bail  bond.    Id. 

38.     In  as  much  as  the  correctness  of  a  diagram  of  the  locits  of  the 

homicide  was  established  by  the  testimony  of  the  delineator   before  it 

was  offered  in  evidence,  and  before  it  was  used  by  other  witnesses  in 

^       connection  with  their  testimony,  it  was  properly  admitted  in  evidence. 

Smith  «.  State,  277. 

89.  See  the  statement  of  the  case  for  the  testimony  of  the  Staters 
witnesses  Garrett  and  Helms,  as  fo  the  statements  made  to  them  by  the 
deceased,  shortly  after  his  injury,  held,  admissible  as  resgestce,  in  as  much 
as  the  said  statements  sprang  out  of  the  principal  fact,  tended  to  explain 
it,  were  voluntary  and  spontaneous,  and  were  made  at  a  time  so  near, 
and  under  such  circumstances,  as  to  preclude  the  idea  of  deliberate  de- 
sign, and  so  as  to  be  regarded  as  contemporaneous.    Id. 

40.  The  Staters  witness  Garrett  testified,  on  his  examination  in 
chief,  that  he,  his  uncle,  and  his  brother  were  together,  at  the 
house  of  his  uncle,  when  the  fatal  shot  was  fired;  that  about  two  minutes 
after  the  shot,  the  defendant  stepped  into  the  room,  and  the  witness 
asked  him  if  he  heard  the  shot,  and  he  said  he  did;  that,  while  in  the 
room,  the  defendant  told  witnesses  uncle  something,  but  witness  could 
not  remember  what  his  uncle  told  him  about  it.  In  this  connection,  the 
witness  was  asked,  on  re-examination,  by  the  State:  '*  Did  not  your 
uncle  tell  you,  in  the  presence  of  the  defendant,  to  wait  until  your  mother 
came  home  the  next  morning,  and  she  would  tell  you  what  to  say  abont 
the  shot?  "  Held,  that  the  question,  under  the  circumstances  of  the  ease, 
was  competent,  in  view  of  the  presence  of  the  defendant,  and  the  fact 
that  what  the  witness  was  told  by  his  uncle  was  superinduced  by  a  col- 
loquy between  the  latter  and  the  defendant    Id, 
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41.  See  the  statement  of  the  case  for  evidence  held  to  have  been 
properly  excluded  as  irrelevant  and  immaterial. 

42.  For  the  purpose  of  discrediting  a  witness,  it  is  competent  to  ask 
him  if  he  has  ever  been  confined  in  the  penitentiary  for  crime,  and  he 
cau  be  required  to  answer.  In  so  far  as  it  announces  the  contrary  doc- 
trine, the  case  of  The  State  v.  Ivy,  41  Texas,  85,  is  overruled.  Lights  v. 
State,  808. 

43.  It  is  a  rule  of  evidence  that,  in  prosecutions  for  rape,  or  assault 
with  intent  to  rape,  ^^  recent  complaint  of  the  person  injured,  her  state 
and  appearance,  marks  of  violence,  and  the  condition  of  ht»r  dress  shortly 
after  the  alleged  occurrence,  may  be  proved  as  original  evidence."  See  the 
opinion  in  extenso  for  evidence  Tield,  under  this  rule,  to  have  been  prop- 
erly admitted.    Id. 

44.  It  is  not  required  that  the  charge  of  the  court  shall  embody  the 
statutory  definition  of  the  offense,  provided  the  constituent  elements 
are  so  charged  that  the  jury  are  required  to  find  their  existence  as  a 
prerequisite  to  conviction.  In  this  case  the  jury,  after  being  correctly 
charged  as  to  what  would  constitute  an  assault,  were  instructed  thati 
**  where  a  male  person  makes  an  assault  on  a  woman,  with  intent  then 
and  there,  by  force,  to  have  carnal  knowledge  of  such  woman,  without  the 
consent,  and  against  the  will  of  the  woman,  such  assault  would  be  an 
assault  with  intent  to  rape."  Held  sufficient  to  charge  the  cardinal  ele- 
ments of  rape.    Id. 

45.  "Serious  bodily  injury,"  as  those  terms  are  used  in  subdivision 
7,  of  Article  496  of  the  Penal  Code,  means  **8uch  an  injury  as  gives 
rise  to  apprehension;  an  injury  which  is  attended  with  danger."  See  the 
opinion,  and  the  statement  of  the  case  for  evidence  held  insufficient  to 
support  a  conviction  for  aggravated  assault,  in  as  much  as  it  fails  to 
establish  such  serious  bodily  injury  as  is  contemplated  by  the  statute, — 
the  said  injury  consisting  in  the  biting  off  of  a  small  piece  out  of  the 
rim  of  the  ear  of  the  prosecuting  witness.    George  v.  State,  815. 

46.  The  Act  of  March  81,  1885,  amending  Articles  4666  and  4668, 
of  the  Revised  Statutes,  provides  that  any  person  desiring  may  pur- 
sue any  of  the  vocations  named  in  the  said  articles  (with  certain  excep- 
tions specially  enumerated  in  the  statute),  upon  which  a  county  occupa- 
tion tax  may  be  levied,  by  paying  the  said  tax  quarterly  instead  of 
annually.  Under  this  amendment  it  is  competent  for  an  attorney  at  law 
to  take  out  license  to  practice  for  three  months.  See  the  opinion  in  ex- 
tenso for  a  summary  of  the  legislative  enactments  upon  the  subject.  Hart 
V,  State,  818. 

47.  See  the  opinion  for  the  substance  of  evidence  held  insufficient  to 
support  a  conviction  for  pursuing  the  occupation  of  an  attorney  at  law, 
without  having  first  paid  the  occupation  tax.    Id. 

48.  Confessions  made  in  custody,  whether  the  custody  is  for  the 
charge  on  trial  or  for  another  and  distinct  charge,  are  inadmissible 
against  an  accused,  unless  he  was  duly  cautioned  as  the  law  directs,  or 
his  statements,  found  to  be  true,  conduced  to  establish  his  guilt  of  the 
crime  imputed  to  him.    Neiderluck  v.  State,  320. 
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49.  See  the  statement  of  the  ease  for  evidence  Jield  insufficient  to  sup- 
port a  conviction  for  the  theft  of  hogs  under  the  value  of  twenty  dollars. 
Misseldine  v.  State,  335. 

50.  To  the  introduction  in  evidence,  by  the  State,  of  a  copy  of  the 
order  of  the  commissioners'  court,  declaring  the  result  of  the  election  un- 
der the  local  option  law.  the  defense  objected,  first,  that  the  order 
made  the  sale  of  medicated  bitters,  producing  intoxication,  a  vio. 
lation  of  law;  second,  that  the  said  court  had  no  jurisdiction  to  declare 
the  prohibition  of  the  sale  of  medicated  bitters  producing  intoxication; 
and,  third,  that  the  order  was  void,  because  not  in  the  wo*'ds  and  form 
prescribed  by  Article  8233  of  the  Revised  Statutes.  Held,  that  tha  objec- 
tions were  not  well  taken,  and  that  the  order  (for  which  see  the  statement 
of  the  case)  was  sufficient.    James  v.  State,  353. 

51.  Objection  that  the  election  was  void,  because  the  officers  to  hold 
the  same  were  not  appointed  at  the  time  the  election  was  ordered,  will 
not  prevail;  the  record  showing  that  the  officers  were  duly  appointed 
before  the  election,  the  presumption  obtains  that  those  officers  held  the 
election.    Id. 

52.  The  doctrine  that  the  court  will  presume,  in  the  absence  of  proof 
to  the  contrary,  that  the  clerk  of  the  court  has  fully  discharged  a  duty 
imposed  upon  him  by  law,  can  not  be  extended  to  a  private  citizen,  who 
is  under  no  legal  obligation  to  perform  the  duty  imposed  upon  the  clerk. 
See  the  opinion  on  motion  for  rehearing  for  a  resume  of  evidenoe  ?ield 
insufficient  to  support  a  conviction  for  violating  the  '^  local  option  "*  law, 
in  as  much  as  it  fails  to  show  a  legal  posting  of  the  requisite  number  of 
copies  of  the  order  of  election.    Id. 

53.  Evidence  of  the  common  reputation  of  the  character  of  the  per- 
son accused  as  a  prostitute,  or  a  person  devoid  of  chastity,  is  not  admis- 
^ible  for  the  State,  in  a  prosecution  for  keeping  a  disorderly  house. 
Gamel  v.  State,  357. 

54.  The  defense  in  a  scire  facias  proceeding  upon  a  forfeited  bail  bond 
pleaded  the  general  denial,  and  that  the  principal  failed  to  appear  in 
court  because  of  sickness.  The  bail  bond  was  not  introduced  in  evidence 
by  the  State,  and  the  trial  judge  held,  in  his  conclusions  of  law,  that  the 
only  issue  in  the  Cfise  was  the  sickness  of  the  principal  at  the  api>earanoe 
term,  and  that  the  bond  was  not  necessary  evidence  in  the  case.  Held^ 
error.  The  efifect  of  the  general  denial  was  to  traverse  every  allegation 
contained  in  the  scire  facias,  including  the  execution  of  the  bond,  and 
the  bond  was  indispensable  evidence  to  authorize  a  judgment  for  the 
State.    Baker  et  al.  v.  State,  359. 

55.  A  witness  for  the  defense  having  testified  to  facts  which,  if  true, 
would  clearly  exonerate  the  accused,  was  asked  by  the  Staters  counsel, 
on  cross-examination,  if  she  and  her  husband  were  not  separated,  and  if 
the  accused  was  not  living  in  the  same  house  with  her.  Objection  to  the 
question  being  overruled,  the  witness  answered  in  the  affirmative.  Held^ 
that  the  evidence  was  competent,  the  State  having  the  right  to  show  the 
relations  existing  between  the  witness  and  the  accused,  in  order  to  show 
the  Mas  and  motives  of  the  former.     Crist  v.  State,  361. 
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56.  When  parties  mutually  engapre  in  a  combat  with  deadly  weapons, 
under  circumstances  which  would  not  reduce  a  homicide  from  murder  to 
manslaughter,  the  party  killing  would  be  guilty  of  murder,  and  the 
fact  that  the  combat  is  mutual  will  not,  ipso  facto^  reduce  the  homicide 
from  murder  to  manslaughter.  See  the  opinion  and  the  statement  of 
the  case  for  evidence  Tield  su£Bcient  to  establish  the  fact  that  the  de- 
fendant provoked  the  difficulty  under  such  circumstances  that,  had  death 
resulted  to  the  injured  party,  the  accused  would  have  been  guilty  of  mur- 
der, and  sufficient,  therefore,  death  not  resulting,  to  support  a  Conviction 
for  assault  with  intent  to  murder.    Id. 

57.  The  State  was  permitted,  over  the  objection  of  the  defendant,  to 
prove  by  a  witness  the  acts  and  declarations  of  the  prosecuting  witness 
after  the  commission  of  the  alleged  rape.  Held,  that  the  evidence  was  in- 
admissible.  The  rule  on  the  subject  is  as  follows:  ^*  In  prosecutions  for 
rape,  the  party  injured  being  a  witness,  it  is  admissible  to  prove  that  she 

'  made  complaint  of  the  injury  while  it  was  recent,  but  the  particulars  of 
her  complaint  are  not  evidence,  except  to  corroborate  her  testimony 
when  attacked.  In  any  view,  such  statements  can  not  be  received  as  in- 
dependent evidence  to  show  who  committed  the  offense."  Johnson  v. 
State,  368. 

58.  The  trial  court  charged  the  jury,  in  effect,  that  the  burden  of  proof 
rested  on  the  defendant  to  show  by  a  preponderance  of  evidence  the 
facts  establishing  the  alibi  relied  upon  as  a  defense,  but  that,  if  the  de- 
fendant should  show  such  facts  as  would  raise  a  reasonable  doubt  as  to 
whether  he  could  have  been  present  at  the  commission  of  the  offense,  he 
should  be  acquitted.  Held,  error,  because  ^the  charge,  in  its  terms,  is 
contradictory  and  inconsistent:  and  in  this  State  the  burden  is  not  on  the 
defendant  to  prove  his  alibi.  Proof  of  alibi  is  nothing  but  evidence  con- 
troverting the  Staters  hypothesis  and  proof  of  guilt.    Id. 

59.  It  is  not  competent  for  the  State,  in  a  trial  -for  theft,  to  prove  the 
theft  of  other  property  at  the  same  time  and  place  as  the  property  in  ques- 
tion, unless  and  except  such  proof  conduces  to  establish  identity  in  de- 
veloping the  res  gesta,  or  to  prove  the  guilt  of  the  accused  by  circum- 
stances connected  with  the  theft,  or  to  show  the  intent  with  which  the 
accused  acted  with  respect  to  the  property  for  the  theft  of  which  he  is  on 
trial.  And  when  such  proof  is  admitted  for  either  of  the  legitimate  pur- 
poses indicated,  the  charge  of  the  court  must  apprise  the  jury  of  the  pur- 
pose of  the  proof.  Being  deficient  in  this  respect,  the  charge  of  the  court 
in  this  case  is  insufficient,  and  the  conviction  is  therefore  set  aside.  Alex- 
ander V.  State,  406. 

60.  It  devolves  upon  the  party  proposing  to  use  as  evidence  the  writ- 
ten testimony  of  an  absent  witness,  taken  upon  the  examining  trial  of 
the  accused,  to  first  establish  that  the  witness  resided  out  of  this  State, 
or  had  removed  beyond  the  limits  of  this  State,  or  that  he  was  dead,  or 
that  he  had  been  prevented  from  attending  court  through  the  act  or 
agency  of  the  opposing  party.  Such  predicate  is  not  established  by 
proof  merely  that  the  witness  was  absent  from  the  State.  Menges  v. 
State,  418. 
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61.  The  indictment  alleged  separately  the  value  of  the  several  articlee 
embezzled f  which  said  values  aggregated  about  fifty  dollars.  Upon  the 
question  of  values,  a  witness  for  the  State  testified  that  they  were  "'about 
as  alleged  ^'  (in  the  indictment),  amounting  to  more  than  twenty  dollars. 
It  is  urged  that  such  mode  of  proving  value  is  not  permissible,  because 
reference  must  be  had  to  the  indictment  in  order  to  make  it  certain,  and 
the  indictment  was  not  read  in  evidence.  Held,  that  the  objection  is 
without  merit.  The  indictment  having  been  read  to  the  jury,  as  a  plead- 
ing in  the  case,  became  a  record  in  the  case,  of  which  the  court  was 
authorized  to  take  judicial  notice,  and  which  sufficed  to  inform  the  jury 
that  the  alleged  aggregate  value  of  the  goods  embezzled  exceeded  twenty 
dollars,  and  to  admit  evidence  that  the  articles  were  of  the  value  charged, 
and  amounted  in  the  aggregate  to  a  sum  exceeding  twenty  dollars.  Har- 
ris V,  State,  478. 

62.  In  the  absence  of  testimony  tending  to  implicate  witnesses  for  the 
State  in  the  commission  of  the  ofifense,  the  trial  court  did  not  err  in  ofuit- 
ting  to  charge  the  law  applicable  to  accomplice  testimony.  Kerrigan  «. 
8taU,  487. 

68.  See  the  statement  of  the  case  for  evidence  held  sufiBcient  to  support 
a  conviction  for  assault  with  intent  to  rob.    Id. 

64.  The  date  of  the  signature  of  a  bail  bond,  and  not  the  date  of  its  ap- 
proval by  the  sherifif,  fixes  its  date.  The  scire  facias  in  this  case  alleged 
the  execution  of  the  bond  on  the  first  day  of  February,  1885.  A  bond 
dated  December  13,  1884,  and  approved  February  1,  1885,  was  admitted  in 
evidence  over  the  objection  of  the  defendant.  Htld,  i.hat  the  variance 
was  fatal,  and  that,  in  holding  the  date  of  the  approval  of  the  bond  to  fix 
the  date,  and  in  admitting  it  in  evidence,  the  trial  court  erred.  Faubion 
et  aL  V.  State,  494. 

65.  It  is  a  recognized  rule  of  evidence  that  *'it  is  competent  for  the 
State,  in  a  trial  for  theft,  to  prove  the  tlieft  of  other  property  at  the 
same  time  and  place  as  the  property  in  question ,  if  such  proof  conduces 
to  establish  identity  in  developing  the  res  gestce,  or  to  prove  the  guilt  of 
the  accused  by  circumstances  connected  with  the  theft,  or  to  show  the 
intent  with  which  the  accused  acted^  with  respect  to  the  property  for  the 
theft  of  which  he  is  on  trial.^^  See  the  opinion  in  exteiiso  for  evidence 
held^  not  to  come  witiiiu  the  purview  of  the  rule,  and,  therefore,  to  have 
been  erroneously  admitted.    Conley  v.  State,  495. 

66.  Conflicts  between  the  testimony  for  the  State  and  the  defendant 
must  be  solved  by  the  jury,  aud  not  by  the  court.    Doss  v.  State,  505. 

67.  See  the  statement  of  the  case  for  evidence  held  insufQcient  to  sup- 
port a  conviction  for  the  theft  of  a  yearling,  in  as  much  as  it  fails  to  es- 
tablish the  ownership  in  another  than  the  accused,  who  adduced  proof 
tbat  it  was  his  property.    Benton  v.  State,  554. 

68.  An  assault  with  intent  to  commit  rape  can  be  established  only  by 
proof  of  force,  or  attempted  force.  Proof  of  threats,  as  a  meaus  resorted 
to  in  order  to  accomplish  sexual  copnection  with  a  female  against  her 
will,  will  authorize  only  a  conviction  for  an  attempt  to  rape.  See  the 
opinion  in  extenso  on  the  question,  and  note  a  charge  of  the  court  held 
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error  because,  in  effeot,  it  authorized  the  jury  to  convict  of  aRsault  with 
intent  to  rape  upon  proof  of  an  attempt  to  commit  rape.    Id. 

69.  Indictment  for  assault  with  intent  to  commit  rape  will  not  support 
a  conviction  for  an  attempt  to  commit  rape.    Id. 

70.  An  exception  to  the  rule  that  the  husband  and  wife  are  incompe- 
tent to  testify  against  eacli  other,  is  in  the  case  of  a  criminal  prosecution 
of  the  one  for  an  offense  committed  against  the  other.  Beings  competent 
to  testify  in  such  case,  it  is  not  optional  with  such  a  witness  to  testify  or 
not,  as  he  or  she  ihay  elect,  but,  if  presented  as  a  witness  for  the  State, 
he  or  she  may  be  compelled  to  give  evidence  for  the  State.  Bramlette  v. 
State,  611. 

71.  The  trial  court  is  not  authorized  to  instruct  the  jury  upon  issues 
not  raised  by  the  evidence.  See  the  statement  of  the  case  for  evidence 
upon  a  trial  for  assault  with  intent  to  murder,  held  not  to  raise  the  issues 
of  simple  or  aggravated  assault  and  battery,  wherefore  the  omission  of 
the  trial  court  to  charge  upon  those  issues  was  not  error.    Id. 

72.  See  the  statement  of  the  case  for  evidence  Tisld  insufficient  to  sup- 
port a  judgment  refusing  bail  under  a  charge  of  murder.  Ex  Parte  Bry- 
ant, 689. 

73.  New  trial  should  be  awarded  when,  from  the  evidence  adduced  on 
the  trial,  it  appears  that  the  absent  testimony  to  secure  which  the  defense 
applied  for  a  first  cotiti  nuance,  was  material,  and  probably  true.  See 
the  opinion  and  the  statement  of  the  case  in  illustration.  Sims  v.  State, 
649. 

74.  To  constitute  embezzlement  under  the  code  of  this  State,  thecoi^- 
version  must  be  of  money  or  other  projjerty  of  the  principal  or  employer, 
and  it  musb  have  come  into  the  possession  of  the  agent  or  employe  by 
virtue  of  his  agency  or  employment.  See  the  opinion  for  the  substance 
of  evidence  held  insufficient  to  support  a  conviction  for  embezzlement,  in 
as  much  as  it  does  not  establish  the  necessary  fact  that  the  money  con- 
verted was  the  property  of  the  employer.    Brady  tj.  State,  659. 

75.  See  the  opinion  for  the  substance  of  evidence  adduced  upon  a  trial 
for  theft  held  insufficient  to  support  a  conviction,  because,  under  the 
circumstances  of  the  case,  it  fails  to  establish  a  fraudulent  intent  at  the 
time  of  the  taking.    Cain  v.  State,  662. 

76.  The  mother  of  the  alleged  injured  party  was  permitted,  on  a  trial 
for  assault  with  intent  to  rape,  to  testify,  for  the  State,  to  the  particulara 
of  the  complaint  made  to  her  by  the  alleged  injured  party  on  the  morn- 
ing after  the  night  of  the  alleged  assault.  Held,  error.  Such  evidence  is 
admissible  only  when  the  statements  of  the  alleged  injured  )iarty  are 
cotemporaneous  with  and  illustrative  of  the  assault,  and  therefore  are 
res  gestce.    McGee  v.  State,  670. 

77.  Evidence  tending  to  show  that  the  accused  made  an  indecent  assault 
upon  the  person  of  the  injured  female,  but  with  no  intention  of  penetra- 
ting ^er  person  with  his  male  member,  required  a  charge  to  the  effect 
that  there  could  be  no  rape  without  oenetration,  and  no  assault  with  in- 
tent to  rape  without  an  intent,  at  the  time  of  the  assault,  to  penetrate  the 
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pereoii  of  the  assaulted  female.    Refusing  a  special  charge  to  such  effect, 
the  trial  court  erred.    Id. 

78.  The  evidence  alluded  to  demanded  of  the  trial  court  a  charge  upon 
aggravated  assault  and  battery.    Id. 

79.  The  general  rule  of  evidence  that*  '*  if  a  question  is  put  to  a  witne« 
which  is  collateral  or  irrelevant  to  the  issue,  his  answer  can  not  be  coo- 
tradicted  by  the  party  who  asked  the  question,  but  is  conclusive  against 
him,"  is  limited  to  collateral  and  irrelevant  inquiries  The  animus,  mo- 
tive %r  ill  will  of  a  prosecuting  witness  to  the  accused  in  a  criminal  ease 
is  never  a  collateral  or  irrelevant  inquiry.  See  the  opinion  for  a  case  in 
which  the  rule  does  not  apply,  and  for  evidence  erroneously  excluded. 
Rosborough  9.  8tate^  6T2. 

EXCEPTIONS. 

Exceptions  must  be  reserved  to  the  charge  of  the  court  in  misdemeanor 
cases,  if  objected  to.  Otherwise  the  charge  will  not  be  revised  on  appeal 
Dayv.  State,  213. 

EXHIBITING  GAMING  TABLE. 
See  EviDBNCB,  27. 
Indictment,  9. 

Proof  that  the  gamingtable  was  exhibited  in  ''StiflTs  saloon,  in  Den- 
ton county/^  will  not  support  the  allegation  in  the  information  that  the 
table  was  exhibited  in  "  Houston  Stiff's  saloon,  in  the  city  of  Denton"— 
a  descriptive  allegation  necessary  to  be  proved  as  laid.  (See  Withers  v. 
The  State,  ante  210.)    Stiff  v.  State,  255. 

F. 
PACT  CASES. 

1.  See  the  statement  of  the  case  in  connection  with  the  report  of 
Carres  case,  19  Texas  Court  of  Appeals,  635,  for  evidence  Tield  sufficient 
to  support  a  conviction  for  burglary.     Martin  v.  State,  1. 

2.  See  the  statemeiK.  of  the  case  for  evidence  ?ield  sufficient  to  sup- 
port a  conviction  for  murder  in  the  first  degree.     Pieraanv  SkUe,  14. 

8.  Evideiico  sufficient  to  establish  the  enactment  of  a  city  ordinanoe 
of  which  the  record  had  been  destroyed.     Ex  Parte  Canto,  61. 

4.  Evidence  sufficient  to  support  a  conviction  for  murder  of  the  second 
degree.     Mustek  v.  State,  69. 

5.  Evidence  insufficient  to  support  a  conviction  for  theft.  Thompson  v. 
State,  141. 

6.  See  the  opinion  in  extenso  for  evidence  held  insufficient  to  support 
a  conviction  for  wilfully  obstructing  a  public  road.     Sanborn  v.  State,  154. 

7.  Evidence  insufficient  to  support  a  conviction  for  theft.  IloUey  v.  State. 
156. 

8.  Evidencejnsufflcient  to'support  a  conviction  for  aggravated  assault 
Metcalj  V.  State,  174. 

9.  Evidence  insufficient  to  support  a  conviction  for  obstructing  a  pub- 
lic road.     Conner  v.  State.  175. 


21  Texas  Cottet  of  Appeals.  747 


Index. 


PACT,  CASKS— continued. 

10.  Evidenoe  suffioient  to  support  a  conviction  for  burglary.  Payne  v. 
State,  184. 

11.  See  the  statement  of  the  case  for  evidence  Tield  insafflcient  to  sup- 
port a  conviction  for  disturbing  the  peace  by  cursing  In  a  public  place. 

Williams  v.  State,  256. 

12.  See  the  statement  of  the  case  for  evidence  Tield  insuflQcient  to  sup- 
port a  conviction  for  unlawfully  and  wilfully  causing  stock  to  go  upon  the 
enclosed  laud  of  another.     Clemente  v.  State.  258. 

13.  See  the  statement  of  the  case  for  evidence  Tield  insufficient  to  sup- 
port a  conviction  for  wilfully  driving  stock  from  its  accustomed  range. 
Yoakum  v.  State,  260 

14.  See  the  opinion  and  the  statement  of  the  case  for  evidence  Tield 
insufficient  to  support  a  conviction  for  wilfully  obstructing  a  public 
road,  in  as  much  as  it  fails  to  show  that  the  act  was  wilfully  done.  Baker 
V,  State,  264. 

15.  See  the  statement  of  the  case  for  evidenoe  Tield  sufficient  to  sup- 
port a  conyiction  for  murder  in  the  first  degree.     Smith  v.  State,  2*77. 

16.  Evidence  insufficient  to  support  a  conviction  for  following  an  occu- 
pation without  paying  the  tax  thereon.     Hati  v.  State,  318 

17.  Evidence  insufficient  to  support  a  conviction  for  theft.  Messeldine  v 
State,  335 

18.  See  the  opinion  and  the  statement  of  the  case  for  evidence  Tield 
insufficient  to  support  a  conviction  for  fornication.    Ledbetter  v.  Sta^  344 

19.  Evidence  insufficient  to  support  a  conviction  for  malicious  mischief. 
farmer  v.  State,  423. 

20.  Evidence  insufficient  to  support  a  conviction  for  carrying  a  pistol. 
West  V.  State,  427. 

21.  See  the  statement  of  the  case  for  evidence  Tield  insufficient  to  sup- 
port a  conviction  for  rape..    Dickey  v.  State,  430. 

22.  Evidonce  insufficient  to  support  a  conviction  for  theft,  Roberts  v. 
Slate,  460. 

23.  See  the  statement  of  the  case  for  evidence  Tield  sufficient  to  sup- 
port a  capital  conviction  for  murder.     Murray  v.  State,  466. 

24.  Evidence  insufficient  to  support  a  conviction  for  theft.  Wilkerson  v. 
State,  601. 

25.  Evidence  insufficient  to  support  a  conviction  for  theft.  McLaren  v. 
State,  513. 

26.  See  the  statement  of  the  case  for  evidence  Tield  insufficient  to  sup- 
port a  conviction  for  the  theft  of  a  yearling,  in  as  much  as  it  fails  to  es- 
tablish the  ownership  in  another  than  the  accused,  who  adduced  proof 
that  it  was  his  property.    Benton  v.  State,  554 

27.  If,  when  his  possession  of  the  alleged  stolen  property  is  first  chal- 
lenged, the  accused  makes  a  reasonable  and  probably  true  explanation 
of  the  same,  the  burden  rests  upon  the  State  to  disprove  the  explanation. 
See  the  statement  of  the  case  for  evidence  Tield  insufficient  to  support  a 
conviction  for  cattle  theft,  in  view  of  the  explanation  of  the  accused,  and 
the  evidence  taken  as  a  whole.     VaugTin  v.  State,  678. 

28.  See  the  statement  of  the  case  for  evidence  Tield  insufficient  to  sup- 
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port  a  conviction  for  theft  of  a  horse  because  it  fnils  to  show  the  nece^ary 
fraudulent  intent  at  t'he  time  of  the  taking;  wherefore  the  trial  court 
erred  in  refusing  a  new  trial.     Owens  v.  State^  579. 

29.  See  the  opinions  in  extenso  and  the  statement  of  the  case  for  evi- 
dence held,  by  a  majority  of  the  court,  sufficient  to  support  a  conviction 
under  an  indictment  which  charges  the  accused  as  a  principal  in  tbe 
theft  of  liogs.  But  see  the  dissenting  opinion  of  Hurt,  Judge,  on  the 
questions  of  principal  offenders  and  accomplices;  and  not«  bis  conela' 
sion  tliat  the  evidence  establishes  the  guilt  of  the  accused  as  an  accom 
plice,  but  not  as  a  principal.     Watson  v.  State,  698. 

80.  Evidence  insufficient  to  authorize  the  refusal  of  bail  under  a  charge 
of  murder.     Ex  Parte  Bryant,  639. 

31.  Evidence  insufficient  to  support  a  conviction  for  embezzlement. 
Brady  v.  State,  659. 

82.  Evidence  insufAcient  to  support  a  conviction  for  theft.  Cain  & 
Slate^  662. 

• 

FORFEITURE  OF  APPEAL  BOND,  ETC. 

A  defendant's  recognizance  given  on  appeal  to  this  court  can  be 
forfeited  only  when  tbe  judgment  against  him  below  has  been  aJP/rmed. 
A  reversal  of  the  judgment  rendered  below  places  the  cause  in  the  same 
condition  it  would  be  in  if  the.  new  trial  had  been  awarded  by  the  trial 
court.  Upon  a  reversal  by  this  court  the  recognizance  on  appeal  has 
served  its  purpose  and  become  functus  officio.  The  original  recognizanoe 
or  bail  bond  of  the  accused  would  in  such  case  retain  its  full  force  and 
effect,  and  upon  such  obligation,  and  not  upon  his  appeal  bond  or  re- 
cognizance, the  accused  and  his  sureties  would  be  bound.  Wells  et  al.  9. 
State,  594. 

FORGERY. 

1.  The  indictment,  after  charging  the  forgery  of  the  instrument  in 
writing,  alleged  that  the  same  *'  is  in  the  possession  of  the  defendant,  or 
is  lout  or  destroyed,  and  that  access  to  the  same  can  not  be  bad"  by  tbe 
grand  jury  T/>  the  parol  evidence  offered  by  the  State  to  prove  the  con- 
tents of  tlie  inhtrumeut,  the  defense  objected  that  before  the  State  could 
resort  to  secondary  evidence  the  defendant  should  have  been  notified  to 
produce  the  instrument.  Per  contra,  it  is  insisted  on  behalf  of  the  State 
that  the  allegation  in  the  indictment  charging  the  defendant  with  posses- 
sion of  the  instrunoent  was  sufficient  notice.  Held,  that  the  objection 
was  well  taken,  and  that  the  trial  court  erred  in  permitting  the  State  to 
prove  the  contents  of  the  instrument  by  pacol  without  having  served 
notice  upon  the  defendant  to  produce  it.  See  the  opinion  in  extenso  for 
the  rules  applicable  to  the  question.    RoUins  u.  State,  148. 

2.  Comprising  two  counts,  the  mdictment  in  this  case  charges  tbe 
forgery  of  an  order  for  the  payment  of  money,  and  the  uttering  of  tbe 
said  order,  knowing  it  to  be  forged.  The  forgery,  as  alleged,  consisted  in 
the  alteration  of  an  order  for  three  dollars  and  ninety  cents  into  an  order 
for  thirteen  dollars  and   ninety  cents.    The  evidence  in  the  case  leaves 
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it  in  doubt  whether  the  appellant  committed  the  alteration,  or  whether 
the  drawer  of  the  order,  by  mistake,  wrote  the  order  for  thirteen  dollars 
and  ninety  cents.  Held,  that,  in  failin^^to  instruct  the  jury,  in  substance, 
that  if  they  believed  from  the  evidence  that  the  appellant  did  not  him- 
self alt-er  the  order,  then  he  could  not  be  coavtcted  under  either  count 
of  the  indictment,  the  trial  court  failed  to  charge  sufficiently  the  law 
applicable  to  the  facts  of  the  case,  and,  hence,  the  charge  was  insufficient 
and  erroneous.   Bell  v.  State,  270. 

8.  *' Pecuniary  obligation,'^  as  that  term  is  applied  to  a  forged  in- 
strument in  the  statutory  definition  of  forgery,  means  **  every  instrument 
having  money  for  its  object,  and  every  obligation  for  the  breach  of  which 
a  civil  action  for  damages  may  be  lawfully  brought/'  The  alleged  fvrged 
instrument  in  this  case  was  a  telegram,  dispatched  in  the  name  of  one 
McK.,  at  San  Antonio,  to  one  E.,  at  Austin,  announcing  the  death  of  one 
L.,  and  asking  a  remittance  of  money  '*for  her  remains.''  Held,  that  the 
instrument  comes  within  the  statute  and  is  the  subject  of  forgery.  Doo- 
ley  V.  State,  549. 

FORMER  ACQUITTAL. 
See  Plea,  1. 

1.  Separate  indictments  charged  the  accused  with  the  theft  of  two 
horses  I  one  the  property  of  J.  S.,  and  one  the  property  of  B.  H.  S.  On 
his  trial  for  the  theft  of  the  J.  S.  horse  he  was  acquitted.  On  this  tried 
for  the  theft  of  the  B.  H.  S.  horse,  tht^  accused,  by  special  plea  of  former 
jeopardy  and  acquittal,  set  up  that  the  taking  of  the  two  horses  was  but 
one  and  the  same  transaction,  and  that  his  acquittal  of  the  theft  of  the 
J.  8.  horse  was  an  acquittal  of  the  theft  of  the  B.  H.  S.  horse,  and  a  bar 
to  a  prosecution  in  this  case.  His  plea  set  up  that  his  proof  showed  on 
his  first  trial,  and  would  show  on  this  trial,  that  the  '^said  horses,  be- 
longing to  the  said  J.  S.  and  B.  H.  S.  respectively,  were  taken  at  the  same 
time  and  from  the  same  neighborhood,  though  they  were  about  a  mile 
apart,"  etc.  The  State  filed  special  exceptions  to  the  plea,  to  the  effect 
that  the  two  indictments  were  for  sei)arate  offenses,  the  owners  of  the  al- 
leged stolen  property  being  different  persons;  that  the  plea  showed  upon 
its  face  that  the  horses  were  taken  at  different  times  and  from  different 
places,  and  could  not,  therefore,  be  the  same  or  a  single  transaction;  and 
that  said  plea  failed  to  charge,  in  terms,  the  identity  of  defendant  as  the 
party  prosecuted  in  the  two  oases.  Held,  that  in  sustaining  the  excep- 
tions and  striking  out  the  defendant's  plea  the  trial  court  did  not  err. 
Alexander  v.  State,  406. 

2.  When  the  evidence  shows  that  the  theft  of  animals  of  two  differ- 
ent owners  was  perpetrated  in  a  single  transaction,  the  conviction 
of  the  accused  of  the  theft  of  the  animal  of  one  of  the  alleged  owners 
will,  upon  the  doctrine  of  autrefois  convict,  and  the  doctrine  of  carving, 
operate  to  bar  a  prosecution  for  the  theft  of  the  animal  of  the  other. 
But,  being  charged  in  an  indictment  of  the  theft  of  cattle  of  one  of  the 
owners,  and  tried  and  acquitted  upon  that  indictment,  the  plea  of  autre- 
f  is  acquit  is  net  available  in  a  prosecution  upon  another  indictment 
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charging  the  theft  of  the  animal  of  the  other  owner,  notwithstanding 
the  transaction  be  the  same,  and  the  evidence  identical;  for,  whilst  the 
evidence  might  have  been  insufficient  in  the  first  instance,  it  might  well 
be  all  sufficient  in  the  last  instance.    Id. 

8.  Bee  the  opinion  for  an  approval  of  Wright^s  case,  17  Texas  Court  of 
Appeals,  152,  on  the  doctrines  of  autrefois  acquit  and  autrefois  conyict. 
See  also  the  statement  of  the  case  for  a  plea  of  former  acquittal,  which, 
being  bad  upon  its  face,  was  properly  stricken  out;  and  for  a  plea  of  form- 
er conviction  which,  being  in  all  respects  a  valid  plea,  and  alleging  in 
due  form  facts  which,  if  proved,  would  constitute  a  bar  to  this  pr'>8eea- 
tion,  entitled  the  accused  to  a  hearing  upon  the  same;  wherefore  the 
trial  court  erred  in  striking  it  out,  and  refusing  to  hear  evidence  in  rap- 
port of  the  same.    Shuhert  v.  State,  551. 

FORMER  CONVICTION. 
See  Former  AcQUiTTAii,  8. 
Plea,  1, 

FORMER  jeopardy. 
See  Jeopardy. 

fornication. 

The  acquittal  of  one  defendant  charged  with  fornication  will  not 
operate  per  se  as  an  acquittal  of  the  paramour,  notwithstanding  the  of- 
fense is  one  which  can  be  committed  only  by  two  persons.  Note  the  ap- 
proval of  the  doctrine  announced  in  Alonzo's  case,  15  Texas  Court  of  Ap- 
peals, 878.    Ledbetter  v.  State,  844. 

I. 
IDEM  80NAN8. 

The   indictment   alleges  the   name  of   the   injured   piarty    as  E.  S. 

Woods.    The  proof  establishes  the  name  to  be  £.  8.  Wood.    Held,  that 

**Wood^*  and  **  Woods'^  are  neither  the  same  name  nor  idem  8<mant, 

aiid  that  the  variance  is  fatal.    Neiderluck  d.  State^  820. 

''ILLUSTRATED  POLICE  NEWS.'' 
See  *•  Police  Gazette." 

IMPERFECT  SELF  DEFENSE. 
See  Self  Defense,  6. 

INDICTMENT. 
See  Informations. 

Unlawfully  Driving  Stock  From  Range. 
Theft,  1,  2. 

1.  Note  the  opinion  for  approval  of  the  rule  laid  down  in  Carres  case, 
19  Texas  Court  of  Appeals,  685,  to  the  effect  that  an  indictment  which 
charges  that  the  accused  did  ''break  and  enter ^'  the  house,  but  does  not 
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allege  the  breaking  and  entry  to  have  been  either  by  day  or  night,  is  suf- 
ficient to  authorize  a  conviction  for  burglary,  whether  by  day  or  night, 
if  supported  by  proof  that  the  force  was  applied  to  the  building.  Mar- 
tin V,  State,  1. 

2.  Indictment  for  burglary  with  intent  to  steal  need  not  allege  the 
value  of  the  property  intended  to  be  stolen.     Qreen  v.  State,  64. 

8.  When  several  counts  in  the  same  indictment  are  substantially  for 
the  same  offense,  and  are  introduced  for  the  purpose  of  meeting  the  evi- 
dence as  it  may  transpire,  the  State  will  not  be  required  to  elect  on 
which  it  will  rely.     Qreen  t>.  State,  64. 

4.  Article  741  of  the  Penal  Code  provides  that,  '*  if  any  person  shall 
take  and  carry  away  any  record  book  or  filed  paper  from  any  derk^s 
office,  public  office,  or  other  place  where  the  same  may  be  lawfully  de- 
posited, or  from  the  lawful  possession  of  any  person  whatsoever,  with  in- 
tent to  destroy,  suppress,  alter  or  conceal,  or  in  any  wise  dispose  of  the 
same,  so  as  to  prevent  the  lawful  use  of  such  record  book  or  filed  paper, 
he  shall  be  deemed  guilty 'of  theft  and  punished  by  imprisonment  in 
the  penitentiary  not  less  than  three  nor  more  than  seven  years. '^  See  the 
opinion  and  the  statement  of  the  case  for  evidence  under  which,  in  order 
to  support  a  conviction  for  the  theft  of  a  deed  to  land,  the  indictment 
should  have  alleged  the  particular  lawful  use  of  the  paper  sought  to  be 
prevented  by  the  accused  by  stealing  it.     Witte  9.  State^  88. 

5.  The  indictment  charges  the  appellant  with  the  theft  of  five  hea«i 
of  cattle,  the  property  of  £.  M.  T.,  and  of  eight  head  of  cattle,  the  prop- 
erty of  W.  A.  T.,  and  avers  the  non-consent  of  the  owners  as  follows: 
^*  Without  the  consent  of  the  said  owners/*  Held,  that  a  joint  posses- 
sion and  ownership  not  being  charged,  the  allegation  of  ownership  is 
sufficient.    Smith  v.  State,  96;  Smith  v.  State,  133. 

6.  The  indictment  charged  the  wilful  obstruction  of  a  public  road  on 
the  twentieth  day  of  June,  1883,  by  placing  a  fence  and  gate  across  the 
same.  The  law  then  in  force  was  Article  4389  of  the  Revised  Statutes, 
which  reads  as  follows:  ''  The  owner  or  owners  of  the  land  whose  lines 
have  been  or  may  be  declared  public  highways,  and  also  any  person 
through  whose  land  a  third  cla^s  road  may  run,  shall  have  the  right  to 
erect  a  gate  or  gates  across  said  road  or  roads  when  necessary,  said  gate 
or  g^tes  to  be  not  less  than  ten  feet  wide."  The  motion  to  quash  this  in- 
dictment was  based  upon  the  proposition  that  an  indictment  charging  the 
obstruction  of  a  road  by  a  gate,  prior  to  the  amendatory  act  of  the 
Elighteenth  Legislature,  should  allege  that  the  road  obstructed  was  a  first 
or  second  dasd  road,  or,  if  a  third  class  road,  it  should  allege  that  the 
accused  was  not  the  owner  of  the  land  through  which  the  road  ran  at 
the  place  where  the  gate  was  erected.  Held,  that  the  motion  was  not 
well  taken;  that  the  indictment  (for  the  charging  paxt  of  which  seo  the 
opinion)  conforms  to  the  provisions  of  Article  405  of  the  Penal  Code, 
under  which  it  is  brought;  and  that,  under  the  law  as  it  existed  when 
the  offense  was  committed,  it  was  matter  of  defense  to  show  by  proof 
that  the  road  was  third  class,  and  was  only  obstructed  by  a  gate  which 
the  owner  of  the  land  bad  the  right  to  erect.    Conner  v.  State.  175. 
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7.  To  sustain  a  felony  conviction,  on  appeal,  it  is  indispensable  that 
the  transcript  bring  up  the  original  indictment  against  the  appellant,  or, 
if  that  has  been  lost,  a  substitute  indictment  supplied  in  the  manner  pre- 
scribed by  law.  Note  the  approval,  upon  the  same  question,  of  Beard- 
alPs  case,  4  Texas  Court  of  Appeals,  681.    Fateu.  8tate^  191. 

8.  Indictment  for  slander  by  imputing  a  want  of  chastity  to  a  female, 
setting  forth  the  words  constituting  the  alleged  imputation,  and  other- 
wise conforming  to  No.  408  of  Willson^s  Criminal  Forms,  is  sufficient  to 
charge  the  offense  of  oral  slander  of  a  female  as  that  offense  is  defined  in 
Article  645  of  the  Penal  Code  of  Texas.    ITumbard  v.  State,  200. 

9.  If  an  indictment  contains  a  necessary  allegation  which  can  not  be 
rejected,  yet  the  pleader  makes  it  unnecessarily  minute  in  the  way  of  de- 
scription, the  proof  must  satisfy  the  description  as  well  as  the  main  part, 
since  the  one  is  essential  to  the  identity  of  the  other.  Had  the  indict- 
ment  in  this  ccuse  alleged  simply  that  the  gaming  table  was  exhibited  in 
Denton  county,  it  would  have  suflBLced  to  charge  the  offense.  Having, 
however,  unnecessarily  charged  that  the  table  was  exhibited  in  the  ''city 
of  Benton/^  the  State  was  bound  to  prove  the  allegation  as  laid.  Such 
proof  is  not  made  by  evidence  that  the  table  was  exhibited  "over  Pas- 
chaPs  saloon,  in  Denton  county."     Withers  v.  State,  210. 

10.  See  the  stati>ment  of  the  case  for  an  indictment  held  sufficient  to 
charge  the  offense  of  murder.     Smith  v.  State,  277. 

11.  Indictment  conforming  to  No.  858  of  Willson*s  Criminal  Forms  is 
sufficient  to  charge  an  assault  with  intent  to  commit  rape.  Lights  v. 
State,  308. 

12.  Indictment  for  the  offense  of  robbery  will  not  support  a  convic- 
tion for  assault  with  intent  to  murd«»r.  The  trial  court,  therefore,  erred 
in  charging  the  jury  that  if  they  did  not  believe  that  the  accused  was 
guilty  of  robbery,  but  did  believe  from  the  evidence  that  he  was  guilty 
of  an  assault  with  intent  to  murder,  they  should  find  him  guilty  of  the 
latter  offense,  and  assess  his  punishment  accordingly.  \Munson  v.  State, 
329. 

18.  Article  756  of  the  Penal  Code  provides  as  follows:  V  I'  ^^7  person 
engaged  in  the  slaughter  and  sale  of.  animals  for  market  in  any  coun- 
ty, city,  town,  or  village  in  this  State,  shall  fail  to  report  to  the  commis- 
sioners^ court  of  the  county  in  which  he  transacts  such  business,  at  each 
regular  term  thereof,  the  number,  age.  sex,  marks,  and  brands  of  every 
animal  slaughtered  by  him  since  the  last  term  of  said  court,  accomj;>anied 
with  a  bill  of  sale  or  written  conveyance  to  him  of  every  animal  slaught- 
ered, save  such  as  were  raised  by  himself,  which  shall  be  specified,  he  shall 
be  punished  by  fine  not  less  than  fifty  nor  more  than  three  hundred  dol- 
lars." Held  that,  under  the  statute,  a  butcher  is  required  to  make  re- 
port of  all  animals  slaughtered  by  him,  those  raised  by  him  to  be  specified 
in  the  said  report,  and  those  purchased  by  him  to  be  verified  by  bill  of 
sale  or  written  conveyance.  Charging  only  that  the  defendant  failed  to 
make  report  of  '' all  animals  purchased  and  slaughtered  by  him,^''  the 
indictment  is  insufficient  to  charge  the  offense  denounced  by  the  said 
statute.     Kinney  v.  State,  848. 
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14.  The  indictment  is  otherwise  defective  in  that,  in  one  place  it  de- 
nominates the  defendant  one  '^  Kinney/^  and  in  another  place  one 
'^McKinney."    Id. 

15.  If  an  indictment  omits  a  material  word,  although  it  be  but  a  pre- 
position or  a  helping  verb,  the  court  will  not,  from  a  knowledge  of  the 
language,  supply  the  missing  word  so  as  to  supply  the  probable  inten- 
tion of  the  grand  jury.  The  charging  part  of  the  indictment  in  this  ciue 
reads  as  follows:  ♦  ♦  ♦  «  **Adam  Carpenter  and  R.  Jones,  on  the 
tenth  day  of  May,  1884,  did  then  and  there  unlawfully,  and  with  malice 
aforethought,  make  an  assault  in,  and  upon  the  person  of  John  Long, 
with  intent  him  the  said  Long  then  and  there  kill  and  murder, ^^  etc. 
Held^  that  the  9mission  of  the  preposition  **  to  "before  the  words  **kill 
and  murder"  was  fatal  to  the  sufficiency  of  the  indictment.  Jones  t>. 
State,  349. 

16.  Indictment  sufficient  to  charge  an  assault  with  intent  to  murder 
will  support  a  conviction  for  an  aggravated  or  a  simple  assault.    Id, 

17.  Indictment  must  allege  the  specific  intent,  when  such  intent  is  a 
material  fact  in  the  description  of  the  ofifense  to  be  charged.  It  is  as  essen- 
tial to  charge  the  specific  intent  as  it  is  to  prove  it,  in  cases  of  assault  with 
intent  to  murder.  See  the  opinion  for  an  Indictment  held  insufficient 
to  charge  an  assault  to  murder,  because  it  totally  fails  to  charge  the  intent. 
BartUtt  V.  State,  500. 

18.  Indictment  or  information  to  be  sufficient  to  charge  a  violation  of 
the  '*  local  option"  law,  must  allege  the  name  of  the  person  to  whom  the 
liquor  was  unlawfully  sold,  or,  if  the  name  of  the  said  person  be  an- 
known  to  the  grand  jury,  that  fact  must  be  alleged.  See  the  opinion  in 
extenso  for  a  review  of  the  authorities  on  the  question,  and  for  the  dis- 
tinction between  this  case  and  the  cases  of  Sedberry  v.  The  State,  14 
Texas  Court  of  Appeals,  233,  and  McMillan  v  The  State,  18  Texas  Court 
of  Appeals,  375.    Dixon  v.  State,  517. 

19.  Indictment  for  assault  with  intent  to  commit  rape  will  not  support 
a  conviction  for  an  attempt  to  commit  rape.     Bumey  v.  State^  565. 

20.  *'  The  Illustrated  Police  News  "  and  **  The  Police  Gazette  "  are  pub 
lications  specially  enumerated  in  the  statute  (Art.  4675,  Gen.  Laws  17 
Leg.,  Special  Sess.,  p.  18),  as  among  those  the  sale  of  which  can  not  be 
pursued  as  an  occupation  without  the  payment  of  the  tax  levied  there- 
for, and  it  was  not  necessary  that  the  indictment  should  further  describe 
them  than  by  name.     Baldwin  v.  State,  591. 

21.  The  purported  indictment  in  this  case  being  a  presentation  of  a 
grand  jury  composed  of  thirteen  persons  was  in  fact  no  indictment  at  all, 
and  conferred  no  jurisdiction  upon  the  trial  court  or  its  officers  to  re- 
quire a  bail  bond  or  recognizance  of  the  defendant,  and  hence  the  recog- 
nizance and  all  other  proceedings  based  upon  the  purported  indictment 
were  void.  The  rule  that  a  surety  upon  a  bail  bond  or  recognizance 
will  not  be  heard  to  question  the  sufficiency  of  an  indictment  after  judg 
ment  nisi,  can  not  be  held  to  apply  to  a  case  in  which  there  was  in  fact  no 
indictment,  and  over  which  the  trial  court  bad  not  acquired  jurisdiction. 
Wells  et  al  v.  State,  594. 
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22.  The  fact  that  an  indictment  for  swindling  alleges  facts  which  would 
constitute  the  ofifense  of  theft,  does  not  vitiate  it  as  an  indictment  for 
swindling.  By  the  same  act,  in  this  case,  the  defendant  may  have  coiu- 
mitted  both  theft  and  swindling,  and  the  State  had  its  election  to  prose- 
cate  him  for  either  offense,  but  a  conviction  for  one  of  the  offenses  would 
bar  a  prosecution  for  the  other.    Sims  v.  State,  649. 

28.  See  the  opinion  in  extenso  foi  the  substance  of  a  plea  of  former  ac- 
quittal, held  insufficient  because  the  alleged  acquittal  was  for  a  different 
offense  than  that  charged  in  the  indictment  in  the  present  case.    Id, 

24.  Indictment  to  charge  the  offense  of  murder  must  charge  not  merely 
that  the  accused  murdered,  but  that  he  killed  the  deceased.  Pierce  z. 
State,  669. 

INFORMATIONS. 
See  Indictment. 

1.  Information  charges  that  the  defendant  '^  did  unlawfully  on  Son- 
day  sell  to  certain  persons  to  affiant  unknown,  certain  drinks  of  whisky, 
said  Day  being  then  and  there  a  liquor  dealer.^'  The  motion  to  quash 
was  predicated  upon  the  proposition  that  the  information  was  insuffi- 
cient in  that  it  failed  to  allege  that  the  defendant  was  a  *^  trader  ia 
a  lawful  business, ^^  or  that  he  was  a  ^*  retail  liquor  dealer.^^  ffeld^  that 
'*  liquor^'  is  '^  merchandise*^  within  the  meaning  of  Article  186  of  the  Penal 
Code,  which  provides  that  if  any  *'  dealer  in  merchandise^*  shall  barter  or 
sell  on  Sunday,  ''he  shall  be  punished,*'  etc.,  and  the  information  was 
sufficient  to  charge  the  offense  of  selling  on  Sunday.    Day  v.  Stale^  213. 

2.  Article  405  of  the  Penal  Code  provides  as  follows:  '*  If  any  person 
shall  wilfully  obstruct  or  injure,  or  cause  to  be  obstructed  or  injured,  in 
any  manner  whatsoever,  any  public  road  or  highway,  or  any  street  or 
alley  in  any  incorporated  town  or  city,  or  any  public  bridge  or  causeway, 
he  shall  be  fined,*'  etc.  Held  that  the  offense  denounced  by  the  said  ar- 
ticle is  the  obstruction  of  any  public  road  or  highway,  or  any  street  or 
alley  in  any  incorporated  town  or  city,  and  that  it  does  not  embrace  the 
obstruction  of  any  road  other  than  a  public  road,  or  street  or  alloy  in  an 

unincorporated  town  or  city.  The  information  in  this  case,  alleging  the 
obstruction  of  a  '*  certain  road  in  the  unincorporated  town  of  Glen 
Rose,**  charges  no  offense  against  the  laws  of  this  State.  McClanahan 
D.  State,  429. 

8.  Affidavit  is  an  indispensable  prerequisite  to  the  sufficiency  of  an  in- 
formation to  charge  a  misdemeanor,  and  must  appear  as  a  part  of  the 
record  on  appeal.  Neither  of  the  records  in  these  cases  bring  up  affida- 
vits, and  the  convictions  must,  therefore,  be  set  aside.  Wadgytnar  v. 
State,  459. 

4.  An  assault  becomes  an  aggravated  assault,  under  subdivision  3,  of 
Article  496,  of  the  Penal  Code,  when  the  party  charged  goes  into  the 
house  of  a  private  family,  or,  being  in  the  said  house,  commits  an  assault 
and  battery,  A  mere  assault,  though  committed  inside  of  the  house,  is 
not  an  aggravated  €U5sault,  under  the  statute  referred  to.  See  the  opin- 
ion in  extenso  for  an  information  Tield  sufficient  to  charge  a  simple  as- 
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sault,  but  not  an  aggravated  assault,  and,  therefore,  insufficient  to 
support  a  conviction  for  an  aggravated  assault.  Held,  further,  that  in 
exi^ounding  the  law  of  aggravated  assault,  and  in  omitting  to  instruct  the 
jury  upon  the  law  of  simple  assault,  the  charge  of  the  court  was  erroneous. 
Pederson  t?.  8tate,  485. 

5.  See  information  insufficient  to  charge  malicious  mischief  by  injuring 
a  locomotive.    Man'ay  et  al,  v.  State,  620. 

INTENT. 

See  BuRDBN  op  Proof,  1. 

Chargr  of  the  Court,  41. 

1.  It  is  not  competent  for  the  State,  in  a  trial  for  theft,  to  prove  the 
theft  of  other  property  at  the  same  time  and  place  aj9  the  property  in  ques- 
tion, unless  and  except  such  proof  conduces  to  establish  identity  in  de- 
veloping the  res  gestcs,  or  to  prove  the  guilt  of  the  accused  by  circum- 
stances connected  with  the  theft,  or  to  show  the  intent  with  which  the 
accused  acted  with  respect  to  the  property  for  the  theft  of  which  he  is  on 
trial.  And  when  such  proof  is  admitted  for  either  of  the  legitimate  pur- 
poses indicated,  the  charge  of  the  court  must  apprise  the  jury  of  the  pur- 
pose of  the  proof.  Being  deficient  in  this  respect,  the  charge  of  the  court 
in  this  case  is  insufficient,  and  the  conviction  is  therefore  set  aside.  Alex- 
ander V.  State^  406. 

2.  See  the  opinion  in  extenso  and  the  statement  of  the  case,  for  evi- 
dence Tield  insufficient  to  support  a  conviction  for  theft  from  the  person, 
in  as  much  as  it  fails  to  show  the  necessary  intent  of  appropriation  at  the 
time  of  the  taking;  wherefore  a  new  trial  should  hisive  been  awarded. 
Roberts  v.  State,  460. 

8.  See  the  statement  of  the  case  for  evidence  ?ield  insufficient  to  sup- 
port a  conviction  for  theft  of  a  horse  because  it  fails  to  show  the  necessary 
fraudulent  intent  at  the  time  of  the  taking;  wherefore  the  trial  court 
erred  in  refusing  a  new  trial.    Owens  v.  State^  579. 

interpretation:  op  the  codes. 

See  Definitions,  8. 

1.  Legislative  enactments  which  authorize  municipal  authorities  to 
regula^  markets  and  market  places  are  more  liberally  construed  than 
those  which  invest  the  corporation  with  more  unusual  or  extraordi- 
nary powers.  The  charter  of  the  city  of  Bryan,  conferring  upon  the 
council  the  power  ''  to  regulate  the  erection,  use  and  continuance  of  mar- 
ket houses,^'  authorized  the  enactment  of  an  ordinance  prohibiting  the 
sale  of  fresh  beef,  within  narket  hours,  at  a  place  within  the  city  of 
Bryan,  other  than  the  market  house  of  said  city.    JBx  Parte  Canto,  61. 

2.  While  the  power  of  the  city  council  to  enact  by-laws  relative  to 
public  market  houses,  will  not  authorize  the  corporjition  to  prohibit,  en- 
tirely, the  sale  of  meats  within  its  limits,  because  such  prohibition  would 
be  in  restraint  of  trade,  still  the  council  has  the  power  to  enact  a  by-law 
forbidding  the  hawking  about,  or  selling  by  retail,  meats,  etc.,  except  at 
the  public  markets,  and  within  certain  limits  about  the  same.    Id, 
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8.  If  the  offense  charged  be  one  consisting  of  different  de$n^e^« 
the  statute  (Code  of  Criminal  Procedure,  Article  713)  which  declares  that 
''  the  jury  may  find  the  defendant  not  guilty  of  the  higher  (naming  it) 
but  guilty  of  any  degree  inferior  to  that  charged  in  the  information  or 
indictment  ^'  is  not  mandatory  so  far  as  acquittal  of  the  higher  degree  is 
concerned,  but  the  finding  of  the  lesser  degree  is  per  se  an  acquittal  of 
the  higher.    Robinson  v.  State,  160. 

4.  Article  783,  which  declares  that  "  the  effect  of  a  new  trial  is  to  place 
the  cause  in  the  same  position  in  which  it  was  before  any  trial  had  taken 
place,"  does  not  apply  in  cases  admitting  of  degrees  where  a  party,  hav- 
ing been  convicted  of  a  lesser  degree,  is  accorded  a  new  trial.  In  sneh 
cases  the  rule  is  that  the  case  stands  for  trial  upon  the  degree  for  which 
the  conviction  was  had,  and  the  degrees  inferior  thereto;  and  that,  with 
respect  to  such  degrees,  the  case  stands  as  if  no  previous  trial  had  been 
had.    Id, 

5.  Article  456  of  the  Code  of  Criminal  Procedure  can  not  be  construed 
to  limit  the  appearance  of  the  principal  before  final  judgment  to  a  vol- 
untary appearance.  His  appearance  before  entry  of  final  judgment, 
whether  voluntary  or  involuntary,  requires  the  court  to  set  aside  the 
forfeiture  of  his  bail  bond,  provide'  I  he  shows  good  cause  why  he  did 
not  appear  in  court  as  stipulated  in  the  bond.  The  trial  court,  there-' 
fore,  erred  in  holding  that,  as  the  principaPs  appearance  was  compulsory, 
his  defense  of  sickness  could  not  avail  him.    Baker  et  al.  «.  State,  359 

6.  It  is  an  established  rule  of  statutory  construction  that,  ''When 
the  psirticular  provision  of  a  statute  relates  to  some  immaterial  matter, 
where  compliance  is  a  matter  of  convenience  rather  than  substAnoe,  or 
where  the  directions  of  a  statute  are  given  with  a  view  to  the  proper,  or- 
derly, and  prompt  conduct  of  business  merely,  the  provision  may  gen- 
erally be  regarded  as  directory."  With  respect  to  this  doctrine  this  court 
has  established  the  rule  that,  ' '  When  ever  there  is  reason  to  apprehend 
that  injury  may  have  resulted  to  the  defendant,  especially  in  a  case  of 
felony,  from  a  failure  to  observe  directions  given  the  court  by  the  Leg- 
islature, the  judgment  sh('uld  be  reversed."  Held,  that  Articles  618,  619. 
620,  and  621  of  the  Code  of  Criminal  Procedure,  relating  to  the  organiza- 
tion of  the  trial  jury  in  a  case  of  capital  felony,  are  directory  only,  and 
the  failure  of  the  trial  court  to  conform  to  them  is  not  reveriible  error, 
unless  injury  to  the  defendant  be  shown.  Note  the  opinion  for  a  case  in 
which  no  injury  is  shown  to  have  resulted  from  a  disregard  of  said  ar- 
ticles.   Murray  v.  State,  466. 

7.  Quiera,  whether  the  courts  of  this  State  can  go  behind  a  statute 
which  is  valid  upon  its  face,  and  inquire  into  the  particular  authority  by 
virtue  of  which  it  was  enacte<l?    Baldioin  v.  State,  591. 

8.  Legislative  power,  except  where  the  Constitution  has  imposed 
limits  upon  it,  is  practically  absolute.  And  where  limitations  upon  it 
are  imposed,  they  are  to  be  strictly  construed,  and  are  not  to  be  given 
effect  as  against  the  general  powers  of  the  Legislature,  unless  such  limi- 
tations clearly  inhibit  the  act  in  question.    Id, 

9.  The  rule  of  statutory  construction  is  otherwise  correctly  stated  as 


21  Texas  Court  of  Appeals.  757 


Index. 


INTERPRETATION  OF  THE  COB^S-continued. 

follows:  *'  If  the  act  itself  is  within  the  scope  of  legislative  authority, 
it  must  stand,  and  we  are  bound  to  make  it  stand  if  it  will  upon  any 
intendment.  »  ♦  *  Nothing  but  a  clear  violation  of  the  Constitu- 
tion, a  clear  usurpation  of  power  prohibited,  will  justify  the  judicial  de- 
partment in  pronouncing  an  act  of  the  legislative  department  unconstitu- 
tional and  void."    Id, 

10.  In  this  case  it  is  urged  that  the  Act  of  May  4, 1882  (Art.  4665,  supra\ 
levying  an  occupation  tax  upon  persons  who  engage  in  the  sale  of  the 
** Illustrated  Police  News"  and  the  "Police  Gazette,"  etc.,  is  unconsti- 
tutional, and  in  violation  of  Section  40,  Article  3,  of  the  Oonstitjition  of - 
this  State,  in  that  it  was  enacted  at  a  special  session,  and  was  not  desig- 
nated by  the  Governor  as  a  subject  of  legislation  for  whicn  the  Legisla- 
ture was  convened  in  special  session.  Held^  that  this  objection  to  the 
constitutionality  of  the  Act  of  May  4,  1882,  is  not  well  taken.  The  proc- 
lamation of  the  Governor  convening  the  Legislature  in  special  session 
announced  the  purpose,  among  others,  *'to  reduce  the  taxes,  both  ad 
valorem  and  occupation,  so  far  as  it  may  be  found  consistent  with  the 
support  of  an  efficient  State  government."  The  purpose  so  announced 
embraced  the  whole  i^ubject  of  taxation,  and  authorized  any  and  all  such 
legislation  upon  that  subject  as  was  deemed  necessary  by  the  Legislature. 
Id, 

11.  Note  the  opinion  for  an  approval  of  the  decision  in  Flood^s  case, 
19  Texas  Court  of  Appeals,  584,  as  pronounced  by  a  majority  of  this 
court,  whereby  municipal  ordinances  are  held  void  because  of  their  con- 
flict with  the  law  of  the  State  inhibiting  traffic  on  Sunday.  Bohny  v. 
State,  597. 

12.  Note  the  opinion  for  the  distinction  between  this  and  the  case  of 
Kurtz  V.  The  People,  83  Michigan,  279.    Id, 

13.  The  offense  defined  by  Article  683  of  the  Penal  Code  of  this  State, 
relates  to  the  destruction  of,  or  injuries  done  to,  "growing  fruit,  corn^ 
grain,  or  other  agricultural  product,  or  property,  real  or  personal."  The 
provisions  of  the  said  article,  confined  expressly  to  injuries  done  to  pro- 
ducts, or  property,  exclusively  agricultural  in  its  nature,  whether  real  or 
personal,  can  not  be  extended  by  intendment,  or  otherwise,  to  compre- 
hend property  of  any  other  description.  Information,  therefore,  which 
sought  to  implead  the  accused,  under  the  provisions  of  the  said  article,  for 
wilfully  and  mischievously  injuring  a  locomotive  engine,  was  insufficient 
to  charge  an  offense,  and,  the  trial  court,  erring  in  overruling  the  motion 
to  quash  the  information,  should  have  sustained  the  motion  in  arrest  of 
judgment.    Murray  et  al.  v.  State,  620. 

14.  It  is  an  established  rule  of  statutory  construction,  whether  the 
statutes  to  be  construed  are  civil  or  criminal,  that  "grammatical  errors 
shall  not  vitiate  a  law,  and  a  transposition  of  words  and  clauses  may  be 
resorted  to  when  the  sentence,  or  clause,  is  without  meaning  as  it  stands, 
and  in  no  case  shall  the  punctuation  of  a  law  control  or  affect  the  inten- 
tion of  the  Legislature  in  the  enactment."  But  see  the  opinion  in  exten- 
80  for  the  suggestion  of  the  court  to  the  effect  that  neither  the  grammar 
nor  the  punctuation  of  a  statute  is  involved  in  this  case,  and  that  neither 
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was  considered,  or  adverted  to,  in  the  original  opinion  on  the  appeal. 
Id. 

15.  Article  9  of  the  Penal  Code  of  this  State  provides  as  follows:  "  This 
code,  and  every  other  law  upon  the  subject  of  crime  which  may  be  en- 
acted, shall  be  construed  according  to  the  plain  import  of  the  language 
in  which  it  is  written,  without  regard  to  the  distinction  usually  made  be- 
tween the  construction  of  penal  laws  and  laws  upon  other  subjects,  and 
no  person  shall  be  punished  for  an  offense  which  is  not  made  penal  by 
the  plain  import  of  the  words  of  a  law.^^    Id, 

16.  In  construing  a  statute,  it  devolves  upon  the  court  to  ^ve  effect 
to  the  legislative  intention  in  enacting  it.  Such  intention  is  ascertained 
primarily  and  chiefly  from  the  language  used  by  the  Legislature  to  ex- 
press its  meaning.  The  presumption  obtains  that,  in  the  enactment  of 
statutes,  especially  those  creating  and  punishing  crimes,  the  legislative 
power  weighed  well  the  words  it  employed,  and  it  becomes  the  duty  of 
the  court  construing  them  to  regard  closely,  and  even  adhere  to  the  lan- 
guage employed  by  the  Legislature  to  express  its  purpose.  If  the  words 
are  not  technical  nor  words  of  art,  the  presumption  is  that  they  were 
used  in  their  ordinary,  popular  or  general  signification.  In  construing  a 
statute,  it  is  to  be  taken,  unleps  the  contrary  appears,  that  the  words 
in  which  it  was  expressed  were  used  by  the  Legislature  in  no  unusual  or 
extraordinary  signification,  but  in  their  common  or  every  day  meaning. 
The  legitimate  function  of  the  court  is  to  Interpret  the  legislative  will, 
and  not  to  supply  or  supplement  it,  or  extend  it  by  construction  or  in- 
tendment.   Id. 

17.  Slated  in  another  form,  the  rule  is  as  follows:  ^*To  ascertain  this 
(the  legislative)  intent,  it  is  the  duty  of  the  court  to  find,  by  other 
established  rules,  what  was  the  fair,  natural  and  probable  intent  of  the 
Legislature.  For  this  purpose  the  language  employed  in  the  act  is  first 
to  be  resorted  to.  If  the  words  employed  arn  free  from  ambiguity  and 
doubt,  and  express  plainly,  clearly  and  distinctly  the  intent,  according  to 
the  most  natural  import  of  the  language,  then  there  is  no  occasion  to 
look  elsewhere."    Id. 

18.  Another  rule  upon  the  same  subject  is  stated  ajs  follows:  ''If  the 
statute  is  drafted  in  clear  and  unambiguous  language,  and  the  literal 
meaning  of  the  language  leads  to  no  absurd  result,  and  is  not  repugnant 
to  any  other  parts  of  the  statute,  or  to  other  acts  in  pari  materia,  such 
literal  meaning  should  be  accorded  to  the  act  in  its  exposition.^^  See 
the  opinion  in  extenso  for  a  review  of  the  rules  on  the  subject     Id. 

19.  Article  683  of  the  Penal  Code  is  as  follows:  "  If  any  person  shall 
wilfully  and  mischievously  injure  or  destroy  any  growing  fruit,  com. 
grain,  or  other  agricultural  product  or  property  real  or  personal,  of  any 
description  whatever,  in  such  manner  as  that  the  injury  does  not  come 
within  the  description  of  any  of  the  offenses  against  property  otherwise 
provided  for  by  this  code,  he  shall  be  punished  by  fine  not  exce<:ding  one 
thousand  dollars."  Held,  by  a  majority  of  the  court,  that  the  language 
of  the  said  Article  is  i)lain,  clear  and  unambigious,  and  admits  of  no 
other  interpretation   than  tliat  the  Legislature,  in  enacting  the  said 
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Article,  intended  only  to  provide  a  punishment  for  in  jaries  to  aiprioultural 
product  or  property,  and  that  its  intention  comprehended  no  property  of 
any  other  character.  Note  also  the  criticism  of  the  court  of  the  proposi- 
tion of  the  State  to  supply  certain  words  by  implication.    Id. 

20.  Note  the  dissenting:  opinion  of  Hurt,  Judge,  to  the  effect  that, 
though  the  rules  of  construction  announced  by  the  majority  of  the  court 
are  correct,  they  are  not  applicable  to  this  case,  because  non-essential  to 
the  interpretation  of  the  said  Article  688,  which  was  not  intended  by  the 
legislative  power  to  embrace  only  agricultural  product  or  property,  but 
to  apply  to  all  property  of  any  description  whatever.    Id, 

21.  Note  the  opinion  of  the  court  for  the  distinction  between  this  case 
and  the  cases  of  Ritter  v.  The  State.  33  Texas  608,  and  Rose  v.  The  State, 
19  Texas  Court  of  Appeals,  470.    Id. 

INTOXICATION. 

The  general  charge  of  the  court  having  sufficiently  instructed  the 
jury  with  regard  to  the  specific  intent  essential  to  the  commission  of  the 
crime,  it  became  the  duty  of  the  defendant  to  request  additioncd  charges, 
if  he  desired  them,  with  regard  to  the  effect  of  drunkenness  upon  his 
mental  condition,  or  intent  at  the  time  of  the  assault.  Bramlette  v. 
State,  611. 

J. 
JEOPARDY. 

1.  Separate  indictments  charged  the  accused  with  the  theft  of  two 
horses,  one  the  property  of  J.  S.,  and  one  the  property  of  B.  H.  S.  On 
his  trial  for  the  theft  of  the  J.  S.  horse  he  was  acquitted.  On  this  trial 
for  the  theft  of  the  B.  H.  S.  horse,  the  accused,  by 'special  plea  of  former 
jeopardy  and  acquittal,  sec  up  that  the  taking  of  the  two  horses  was  but 
one  and  the  same  transaction,  and  that  his  acquittal  of  the  thrift  of  the 
J.  S.  horse  was  an  acquittal  of  the  theft  of  the  B.  H.  S.  horse,  and  a  bar 
to  a  prosecution  in  this  case.  His  plea  set  up  that  his  proof  showed  on 
his  first  trial,  and  would  show  on  this  trial,  that  the  "said  horses,  be- 
longing to  the  said  J.  S.  and  B.  H.  S.  respectively,  were  taken  at  the  same 
time  and  from  the  same  neighborhood,  though  they  were  about  a  mile 
apart,  ^^  etc.  The  State  filed  special  exceptions  to  the  plea,  to  the  effect 
that  the  two  indictment^  were  for  separate  offenses,  the  owners  of  the  al- 
leged stolen  property  being  different  persons;  that  the  plea  showed  upon 
its  face  that  the  horses  were  taken  at  different  times  and  from  different 
places,  and  could  not,  therefore,  be  the  same  or  a  single  transaction;  and 
that  said  plea  failed  to  charge,  in  terms,  the  identity  of  defendant  as  the 
party  prosecuted  in  the  two  cases.  Held^  that  in  sustaining  the  excep- 
tions and  striking  out  the  defendant's  plea  the  trial  court  did  not  err. 
Alexander  v.  State,  406. 

2.  When  the  evidence  shows  that  the  theft  of  animals  of  two  differ- 
ent owners  was  perpetrated  in  a  single  transaction,  the  conviction 
of  the  accused  of  the  theft  of  the  animal  of  one  of  the  alleged  owners 
will,  upon  the  doctrine  of  autrefois  convict,  and  the  doctrine  of  carving, 
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operate  to  bar  a  prosecution  for  the  theft  of  the  animal  of  the  other. 
But,  beings  charged  in  an  indictment  of  the  theft  of  cattle  of  one  of  the 
owners,  and  tried  and  acquitted  upon  that  indictment,  the  plea  of  antre- 
f  18  acquit  is  not  available  in  a  pro8<»cution  upon  another  indictment 
charging  the  theft  of  the  animal  of  the  other  owner,  notwithstanding 
the  transaction  be  the  same,  and  the  evidence  identical;  for,  whilst  the 
evidence  might  have  been  insufficient  in  the  first  instance,  it  might  well 
be  all  sufficient  in  the  last  instance.    Id. 

8.  In  as  much  as  a  conviction  for  wilfully  driving  stock  from  its  accus- 
tomed range,  etc.,  can  be  had  under  an  indictment  charging  the  theft  of 
the  stock,  it  is  no  objection  to  the  sufficiency  of  a  plea  of  former  jeop- 
ardy interposed  upon  the  trial  for  the  wilful  driving  of  the  stock,  etc, 
that  the  indictment  under  which  the  former  trial  was  had,  charged  the 
theft  of  the  stock.  See  the  opinion  in  extenso  on  the  question,  and  note 
the  same 'for  a  plea  of  former  jeopardy  held  sufficient  to  raise  the  issue; 
wherefore  the  ruling  of  the  trial  court,  sustaining  the  State's  exceptions 
to  the  same,  was  error.    MoElmurray  v.  State,  691. 

JUDGMENT. 

1.  In  civil  cases  the  trial  court  has  full  control  over  its  judgments  un- 
til the  adjournment  of  the  trial  term,  and  can,  upon  its  own  motion,  set 
aside  or  reform  the  same,  or  grant  a  new  trial  according  to  the  justice  of 
the  case,  upon  the  merits  as  well  as  matters  of  form.  The  same  rule  ap- 
plies to  misdemeanor  cases;  and  hence  the  trial  courts  in  this  case,  did 
not  err  in  correcting  its  judgment  during  the  term  at  which  it  was  ren- 
dered, so  as  to  make  it  appear  therefrom  that  the  appellant  had  been 
convicted  of  an  aggravated  assault.    Metcalf  v.  State,  174. 

2.  The  first  count  in  the  indictment  chargtd  the  appellant  with  the  theft 
of  a  yearling.  The  second  count  charged  him  with  receiving  stolen  property, 
knowing  it  to  have  been  stolen.  The  iudgment  of  the  c^urt  recites  that 
*  *  *  *  *^the  indictment  being  read,  the  defendant  to  the  charge 
thereon  of  theft  of  a  yearling,  neat  cattle,  pleaded  not  guilty,  and  the 
jury,  after  hearing  the  evidence,  argument  of  counsel,  and  charge  of  the 
court,  retired  in  charge  of  the  proper  officer  to  consider  of  their  verdict, 
and  after  due  deliberation,"  etc., — rendered  a  verdict  finding  the  defend- 
ant guilty  as  '*  charged  in  the  second  count  of  the  indictment. ^^  The 
sentence  of  the  court  followed  the  terms  of  the  judgment,  and  con- 
demned the  defendant  for  the  offense  of  *' theft  of  cattle."  Held,  that 
the  variance  between  the  verdict  and  the  judgment  and  sentence  is  fatal, 
the  verdict  finding  the  defendant  guilty  of  receiving  stolen  property,  as 
charged  in  the  indictment,  and  the  jud;;ment  and  sentence  condemning 
him  for  the  theft  of  the  cattle.     Qaither  'o.  State,  527. 

3.  One  of  the  requisites  of  a  final  judgment  is  that  it  shall  show,  in 
case  of  conviction,  that  it  is  considered  by  the  court  that  the  defendant 
is  judged  to  be  guilty  of  the  offeu^ie  as  found  by  the  jury;  or,  in  case  of 
acquittal,  that  the  defendant  be  discharged.  In  this  case,  the  judgment 
and  sentence  are  without  the  support  of  a  verdict.    Id, 
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Jadgment  nisi  is  insufficient  to  support  a  final  judgment  forfeiting 
a  bail  bond  or  recognizance  unless  it  recites  that  the  same  will  be  made 
final  unless  good  cause  be  shown  at  the  next  term  of  the  court  why  the 
principal  did  not  appear.     Wart  et  al.  v.  State,  328. 

JUDGMENT  NUNC  PRO  TUNC. 

Judgment  nunc  pro  tunc  entered  in  a  justice^s  court,  at  a  term  sub- 
sequent to  the  trial,  will  support  an  appeal  to  the  county  court,  where- 
fore the  latter  court  erred  in  dismissing  au  appeal  from  a  justice's  court 
because  no  notice  of  appeal  was  given  in  the  justice's  court  at  the  trial, 
and  prior  to  the  rendition  of  a  valid  flaal  judgment  in  the  case.  Nelson 
V.  State,  851. 

JURISDICTION. 

The  district  court  of  this  State  has  jurisdiction  to  try  an  indict- 
ment which  charges  a  felony  that  includes  a  misdemeanor,  and  to 
proceed  to  judgment  not  only  as  to  the  felony,  but  as  to  any  lower  grade 
of  offense  of  which  the  verdict  may  find  the  accused  guilty.  This  doc- 
trine is  not,  as  contended  by  the  appellant,  in  conflict  with  the  provisions 
of  our  State  Constitution.  Note  the  opinion  for  an  approval  upon  this 
question  of  Harberger^s  case,  4  Texas  Court  of  Appeals,  26;  Ingle^s  case. 
Id.,  91,  and  Montgomery's  case.  Id.,  140.    Nance  v.  State,  457. 

JURY  LAW. 

1.  A  person  is  not  disqualified  as  a  juror  because  of  opinion  unless 
there  has  been  established  in  his  mind  such  a  conclusion  of  the  guilt  or 
innocence  of  the  accused  as  will  influence  him  in  finding  his  verdict. 
The  mere  fact  that  the  proposed  juror  heard  the  trial  of  the  accused's  co- 
defendant,  for  the  same  offense,  and  approved  the  verdict  of  conviction, 
will  not  suffice  to  disqualify  the  juror.    Pierson  v.  State,  14. 

2.  A  proposed  juror  sought  excuse  from  service  upon  the  ground  i!hat 
he  was  one  of  the  compurgators  to  the  defendant's  application  for  a 
change  of  venue.  He  was  held  competent  by  the  trial  court,  and  was 
accepted  by  the  State.  The  proposed  juror  furtlier  protesting  that  he 
might  be  held  responsible  in  the  event  of  the  acquittal  of  the  defendant, 
he  was  excused  by  the  trial  court  without  the  acceptance  or  rejection  of 
the  defendant.  To  this  action  of  the  trial  court  the  defendant  excepted. 
The  State's  attorney  thereupon  had  the  juror  recalled  and  tendered  to 
the  defendant,  and  asked  if  the  defendant  would  accept  the  juror  and 
have  him  sworn.  The  defendant  replied  that  he  stood  '*mute,"  and  the 
court  again  excused  the  juror,  and  the  defendant  excepted.  Held  that, 
having  declined  the  proffered  juror,  the  defendant  has  nothing  to  com- 
plain of.    Id. 

8.  It  was  not  error  for  the  trial  court  to  refuse  to  permit  the  defend- 
ant to  peremptorily  challenge  a  proffered  juror  after  his  peremptory 
challenges  were  exhausted.    Id. 

4.  When  there  has  been  a  failure  on  the  part  of  the  jury  com- 
missioners to   select  persons  for  jury  service  in  the  manner  provided 
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by  Article  610  of  the  Code  of  Crioiinal  Procedare,  the  trial  court  is  author- 
ized to  order  the  reqaislte  number  to  be  summoned  from  the  body  of  the 
county.  In  this  case  there  is  nothing  to  show  that  the  special  venire  was 
or  was  not  selected  as  required  by  said  Article|610.  In  as  much,  however, 
as  the  writ  of  special  venire  in  the  case  required  the  sheriff  to  summon 
the  sixty  persons  whose  names  appeared  on  the  list  accompanying  the 
writ,  it  is  sufficiently  manifest  that  the  sixty  men  were  selected  before  the 
writ  issued.  Moreover,  the  presumption  obtains,  in  the  absence  of  a  con- 
trary showing,  that  the  names  had  been  selected  in  the  manner  required 
by  law.    Smith  v.  State,  277. 

5.  Objection  that  one  of  the  venire  men  named  in  the  list»  was  dead, 
and  that  another  was  beyond  the  jurisdiction  of  the  court,  is  not  suffi- 
cient to  authorize  the  quashal  of  the  venire.     Id. 

6.  The  ability  **  to  write,"  prescribed  by  the  Code  of  Procedure  as  one 
of  the  qualifications  of  a  juror,  is  not  satisfied  by  the  proposed  juror's 
ability  to  write  his  name  and  nothing  more.  The  statute  contemplates 
that  the  juror  shall  be  able  to  express  his  ideas  in  writing.  Johnson  v. 
State,  868. 

7.  A  proposed  juror  stated  on  his  voir  dire  that  he  heard  the  evi- 
dence in  part  on  the  habeas  corpus  trial  of  the  accused,  and  formed,  at 
that  time,  an  opinion  as  to  the  guilt  or  innocence  of  the  accused,  bat 
that  the  opinion  so  formed  would  not  now  influence  his  verdict;  and 
that,  notwithstanding  such  former  opinion,  he  could  render  an  impartial 
verdict  according  to  the  law  and  the  evidence.  At  the  instance  of  the 
prosecution,  and  over  objection  by  the  defense,  the  juror  was  held  in- 
competent. Held,  error.  The  juror  did  not  state  that  he  then  entei^ 
tained  any  conclusion  as  to  the  guilt  or  innocence  of  the  defendant,  and 
the  opinion  he  spoke  of  was  a  past,  and  not  a  present  opinion.  More- 
over, the  juror  declared  that  such  former  opinion  would  not  influence  his 
verdict,  and  without  further  examination  showing  that  it  probably 
would,  the  juror  should  not  have  been  rejected  over  the  defendant's 
objection.    Id, 

8.  The  mere  fact  that  a  juror  conversed  with  a  person  not  a  juror 
about  the  case,  pending  the  deliberation  of  the  jury  upon  the  case,  does 
not,  as  a  matter  of  course,  entitle  the  defendant  to  a  new  trial,  even  in  a 
felody  case.  It  must  be  made  to  further  appear  that  the  defendant 
probably  suffered  injustice  by  means  of  the  juror's  improper  conduct. 
The  record  in  this  case  fails  to  disclose  the  substance  of  the  conversation 
complained  of,  wherefore  this  court  can  not  hold  that  the  trial  court 
abused  its  discretion  in  refusing  the  new  trial  applied  for.  Notice  v.  State, 
457. 

9.  It  is  only  when  the  discretion  conferred  upon  the  trial  court  to  **dis- 
charge  the  jury  when  they  had  been  kept  together  such  a  length  of  time 
as  to  render  it  altogether  improbable  they  could  agree,"  has  been  abased 
to  the  prejudice  of  the  accused,  that  this  court  will  interfere.  See  the 
opinion  for  circumstances  under  which  it  is  heldth&t  the  trial  court,  upon 
a  former  trial  of  the  case,  did  not  abuse  the  discretion  conferred  upon  it 
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by  the  said  article  by  discharging  the  jury  after  it  had  been  out  nearly 
two  days,  including  Sunday.     Brady  v.  State^  659. 

JUSTICE'S  COURT. 
See  Appeal,  7. 

K. 
KILLING  LOCOMOTIVES. 

See  Malicious  Mischief,  7. 

M. 

MALICE. 
See  Charge  op  the  Court,  1. 

1.  Implied  malice  is  that  which  the  law  infers  from  or  imputes  to 
certain  acts.  Thus,  when  the  fact  of  an  unlawful  killing  is  established, 
and  there  are  in  evidence  no  circumstances  which  tend  to  establish  the 

>  existence  of  express  malice,  nor  which  tend  to  mitigate,  excuse,  or  justify 
the  act,  then  the  law  implies  malice,  and  the  offense  is  murder  in  the. 
second  degree.     Hart  v.  State^  163. 

2.  Charge  of  the  court  defining  malice  in  substantial  accord  with  No. 
708  of  Willson^s  Criminal  Forms  is  sufficient    Bramlette  t).  State ^  611. 

MALICIOUS  MISCHIEF. 

1.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  sup- 
port a  conviction  for  unlawfully  and  wilfully  causing  stock  to  go  upon  the 
enclosed  laud  of  another.     Clements  v.  State  258. 

2.  It  is  well  settled  law  that  if  an  animal  be  killed  or  injured  by  a  per- 
son in  the  necessary  protection  of  his  property,  after  he  has  ineffectually 
used  ordinary  care  to  otherwise  protect  such  property,  such  killing,  or 
injury,  will  not  be  deemed  either  '*  wilful  or  wanton"  within  the  mean- 
ing of  the  Penal  Code.     Farmer  v.  State,  423. 

8.  The  offense  charged  in  this  Ciise  was  the  wilful  shooting  and  wound- 
ing of  a  horse.  To  authorize  a  conviction  it  was  incumbent  upon  the 
State  to  show,  not  only  that  the  defendant  shot  and  wounded  the  ani- 
mal, but  that  he  did  so  with  evil  intent  or  legal  m^^lice,  or  without  rea- 
sonable ground  to  believe  his  act  lawful.  See  the  opinion  and  the  state- 
ment of  the  case  for  evidence  held  insufficient  to  support  the  conviction, 
•  because  insufficient  to  show  that  the  act  was  wilful.    Id. 

4  Charge  of  the  court  defined  the  term  "wilful"  as  follows:  **With 
evil  intent,  legal  malice,"  etc.  Held,  that  the  definition  was  too  re- 
stricted.   Id, 

5.  Charge  of  the  court,  on  a  trial  for  shooting  and  wounding  a 
horse,  which  made  the  guilt  or  innocence  of  the  accused  depend  upon 
whether  or  not  the  accused  used  greater  force  than  was  necessary  in  the 
protection  of  his  property,  was  erroneous,  because  that  was  not  an  issue 
involved,  except  in  so  far  as  it  might  be  considered  by  the  jury  in  deter- 
mining whether  or  not  the  force  used  was  wilfully  used.    Id. 
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6.  The  defense  requested  the  trial  court  to  charge  the  Jury,  in  sub- 
stance, that  if  it  reasonably  appeared  to  the  defendant  that  his  horse 
was  in  danger  of  serious  injury  from  the  attack  of  the  other  one,  and  be 
inflicted  the  wound  upon  the  attacking  horse  to  protect  his  own  horse 
from  the  threatened  injury,  the  defendant  should  be  acquitted.  Held, 
that  under  the  facts  of  this  case,  the  special  instruction  embodied  the 
law  and  should  have  been  given.    Id. 

7.  The  offense  defined  by  Article  688  of  the  Penal  Code  of  the  State 
relates  to  the  destruction  of,  or  injuries  done  to,  ^*  growing  fruit,  com, 
grain,  or  other  agricultural  product,  or  property,  real  or  personal/*  The 
provisions  of  the  said  article,  confined  expressly  to  injuries  done  to  pro- 
ducts, or  property,  exclusively  agricultural  in  its  nature,  whether  real  or 
personal,  can  not  be  extended  by  intendment,  or  otherwise,  to  compre- 
hend property  of  any  other  description.  Information,  therefore,  which 
sought  to  implead  the  accused,  under  the  provisions  of  the  said  article, 
for  wilfully  and  mischievously  injuring  a  locomotive  engine,  was  insuffi- 
cient to  charge  an  offense,  and  the  trial  court,  erring  in  overruling  the 
motion  to  quash  the  information,  should  have  sustained  the  motion  in 
arrest  of  judgment.     Murray  et  al.  v.  State,  h20. 

MANSLAUGHTER. 
See  Charge  of  the  Court,  20. 

1.  Adultery  of  the  deceased  with  the  wife  of  the  slayer,  provided  the 
killing  occurred  as  soon  as  the  fact  of  illicit  connection  was  discovered,  is 
one  of  the  adequate  causes  expressly  enumerated  in  the  statute  as  suffi- 
cient to  reduce  a  homicide  from  murder  to  manslaughter.  (Penal  Code, 
Art.  597.)    Paulin  d.  State,  436. 

2.  If  the  provocation  be  the  adultery  of  the  deceased  with  the  wife 
of  the  slayer,  it  is  not  required  to  arise  at  the  time  of  the  homicide,  and 
the  killing  would  be  only  manslaughter,  provided  it  occurred  as  soon  as 
the  fact  of.  the  illicit  connection  was  discovered  by  the  slayer.  The  trial 
court,  therefore,  erred  in  such  a  case  in  charging  that  ^^the  provocation 
must  arise  at  the  time  of  the  commission  of  the  offense,'^  and  that  the 
passion  **  must  not  be  the  result  of  a  former  provocation.*^    Id. 

MARKET  HOUSES. 
See  Charter  of  the  City  of  Brtax. 

MEDICATED  BITTERS. 
See  Definitions,  6. 

MISDEMEANORS. 
See  Practice.  39. 

1.  Article  544  of  the  Code  of  Criminal  Procedure  provides  that,  if 
a  ^*  motion  to  set  aside  an  indictment  or  information,  or  an  exception  to 
the  same,  is  sustained,  the  defendant,  in  a  case  of  misdemeanor,  shall  be 
discharged  but  may  be  again  prosecuted  within  the  time  allowed  by 
law.*'    The  defendant  in  such  case  cannot  be  held,  as  in  a  felony  case, 
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but  must  be  discharged;  and  this  rule  applies  whether  the  indictment  is 
set  aside  on  the  motion  of  the  State  or  on  the  motion  of  the  defendant. 
In  this  case,  after  the  defense  announced  ready,  the  county  attorney 
quashed  the  information  because  of  a  fatal  defect,  and  filed  another 
instanter.  The  defendant  asked  leave  to  withdraw  his  announcement, 
because  not  ready  to  answer  to  the  new  information,  which  application 
was  refused,  and  the  trial  on  the  new  information  was  proceeded  with. 
Held,  error,  and  that  the  defendant  was  entitled  to  his  discharge,  and 
was  not  triable  until  arrested  under  the  new  information.  liirfierv. 
State,  198. 

2.  AfiBdavit  is  an  indispensable  prerequisite  to  the  sufficiency  of  an  in- 
formation to  charge  a  misdemeanor,  and  must  appear' as  a  part  of  the 
record  on  appeal.  Neither  of  the  records  in  these  cases  bring  up  affida- 
vits, and  the  conviction  must,  therefore,  be  set  aside.  Wddgymar  v.  State 
459. 

MONOPOLY. 

The  enactment  of  an  ordinance  exacting  a  reasonable  amount  as 
a  license  from  persons  occupying  stalls  and  stands  in  the  public  market 
house,  does/  not  create  a  monopoly.  Thirty  dollars  per  quarter  for  the 
occupation  of  a  meat  stall  in  the  city  market  of  Bryan  is,  under  the  evi- 
dence in  this  case,  held  to  be  a  reasonable  license  fee.    JBx  Parte  Ganto,  61. 

MUNICIPAL  CORPORATIONS. 

1.  Note  the  opinion  for  an  approval  of  the  decision  in  Flood's  case,  19 
Texas  Court  of  Appeals,  584.  as  pronounced  by  a  majority  of  this  court, 
whereby  municipal  ordinances  are  held  void  because  of  their  conflict  with 

^  the  law  of  the  State  inhibiting  traffic  on  Sunday.    Bohny  t).  8tate^  597. 

2.  Note  the  opinion  for  the  distinction  between  this  and  the  case  of 
Kurtz  v.  The  People,  33  Michigan,  279.    Id. 

MUNICIPAL  LAW. 
See  Charter  of  the  City  of  Bryakc. 

MURDER. 

1.  See  the  statement  of  the  case  for  evidence  held  sufficieot  to  sup- 
port a  conviction  for  murder  in  the  first  degree.     Pierson  v  State,  14. 

2.  Under  the  Code  of  the  State,  the  express  malice,  which  is  the  dis- 
tinctive ingredient  of  murder  in  the  first  degree,  must  be  directed  to- 
wards the  particular  individual  killed.  If  another  than  the  one  against 
whom  the  express  malice  is  conceived  and  entertained  be  the  victim,  the 
homicide  becomes  murder  of  the  second  degree.  The  charge  of  the  trial 
court  upon  this  subject,  harmonizing  with  the  doctrine  thus  announced, 
was  correct.    Mustek  v.  State,  69. 

3.  See  the  statement  of  the  case  for  evidence  h^ld  sufficient  to  sup- 
port a  conviction  for  murder  in  the  second  degree.    Id. 

4.  Implied  malice  is  that  which  the  law  infers  from  or  imputes  to  cer- 
tain acts.    Thus,  when  the  fact  of  an  unlawful  killing  is  established,  and 
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there  are  in  evidence  no  circumstances  which  tend  to  establish  the  exist- 
ence of  express  malice,  nor  which  tend  to  mitigate,  excuse  or  jasiify  the 
act,  then  the  law  implies  malice,  and  the  offense  is  murder  in  the  second 
.     degree.     Hart  v.  Stale,,  1&3 . 

5.  The  rule  is  statutory,  and  of  almost  universal  acceptation,  that  a 
person  may  act  in  his  self  defense  upon  reasonable  appearances  of  dan- 
ger, and  that  whether  danger  is  apparent  or  not  is  always  to  be  deter- 
mined from  the  defendant's  standpoint.    Brumley  v.  State^  222. 

6.  See  the  opinion  in  extenso  for  evidence  in  a  murder  case  which, 
tending  to  show  a  mutual  combat  between  the  defendant  and  the 
deceased,  authorized  the  trial  court  to  charge  the  jury  in  substance 
that,  if  the  combat  was  mutual,  and  the  defendant  intended,  aod  did 
use  a  deadly  weapon,  and  did  take  the  life  of  the  deceased,  he  could  not 
invoke  the  right  of  self  defense.     Lee  v.  State^  241. 

7.  But  see  the  opinion  for  a  special  charge  upon  justifiable  homi- 
cide in  self  defense,  which  defense  being  raised  by  the  evidence,  waser 
roneously  refused.    Id. 

8.  It  is  a  well  settled  principle  of  law  that,  when  a  person  seeks  or 
brings  on  a  aifficulty,  and  arms  himself  with  a  deadly  weapon,  with  the 
intention  of  taking  life  or  doing  some  serious  bodily  harm,  and  he  will- 
ingly enters  into  such  difficulty,  and  takes  life,  he  can  not  claim  the 
benefit  of  the  law  of  self  defense.  See  the  opinion  in  extenso  on  the 
question,  and  the  statement  of  the  case  for  charges  of  the  court  upon  the 
subject,  ?ield,  correct.    Thitston  v.  State,  245. 

9.  The  evidence  in  this  case  tended  to  establish  the  defensive  theory 
that  the  accused  did  not  provoke  the  difficulty  with  the  view  of  obtaining 
a  pretext  to  kill,  but  that,  if  he,  in  fact,  provoked  the  combat  or  produced 
the  occasion,  he  did  so  without  any  felonious  intent,  his  intent  being  only 
to  commit  a  battery.  If  so,  the  killing,  if  committed  to  save  his  own  life, 
would  be  manslaughter.  Under  the  circumstances  of  this  case  this  theory 
should  have  been  submitted  to  the  jury  by  the  charge  of  the  court,  and 
the  omission  was  error.    Id. 

10.  A  defendant  upon  trial  for  murder  can  not  claim  that  the  killing 
was  in  self  defense,  if,  intending  to  kill  the  deceased,  he  entered  upon 
the  premii>es  of  the  deceased  and  provoked  the  occasion  which  resulted 
in  the  homicide.  If,  however,  he  was  a  mere  tresspasser  upon  the 
premises  of  the  deceased,  and  provoked  the  occasion  which  resulted  in 
the  homicide,  without  any  intent  to  kill  the  deceased  or  do  him  serious 
bodily  injury,  and  without  intent  to  commit  any  felony,  he  would  not 
be  deprived  wholly  of  the  riglit  of  self  defense,  but  such  right  would  be 
only  partial  and  imperfect;  and  could  operate  no  further  than  to  reduce 
the  homicide  to  manslaughter.  If  the  defendant  entered  upon  the 
premises  with  intent  to  kill  the  deceased,  but  abandoned  such  intention 
in  good  faith,  and  tried  to  escape  from  his  adversary,  then  if  he  was 
pursued,  his  right  of  self  defense  revived.  The  abandonment  and  with- 
drawal, however,  mu8t  be  real  and  bona  fide.    Roach  v.  State,  249. 

11.  See  an  indictment  sufficient  to  charge  murder.   Smith  v.  State,  277. 

12.  See  the  statement  of  the  case  for  the  testimony  of  the  State's 
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witnesses  Garrett  and  Helms,  as  to  the  statements  made  to  them  by  the 
deceased,  shortly  after  his  injury,  held,  admissible  sua  resgestaSy  in  as  much 
as  the  said  statements  sprang  out  of  the  principal  fact,  tended  to  explain 
it,  were  voluntary  and  spontaneous,  and  were  made  at  a  time  so  near, 
and  under  such  circumstances,  as  to  preclude  the  idea  of  deliberate  de- 
sign, and  so  as  to  be  regarded  as  contemporaneous.    Id. 

13.  See  the  statement  of  the  case  for  evidence  Iield  sufficient  to  sup- 
port a  conviction  for  murder  in  the  first  degree.    Id. 

14.  See  the  opinion  in  extenso  and  the  statement  of  the  case  for  evi- 
dence in  a  murder  case,  held  to  demand  of  the  trial  court  a  charge  upon 
the  law  of  manslaughter,  whether  asked  or  not.    Leggeit  v,  State,  382. 

15.  See  the  statement  of  the  case  for  a  special  charge  upon  the  defense 
of  insanity,  which,  in  view  of  the  evidence  on  the  trial,  should  have 
been  given.   Id. 

16.  Adultery  of  the  deceased  with  the  wife  of  the  slayer,  provided  the 
killing  occurred  as  soon  as  the  fact  of  illicit  connection  was  discovered, 
is  one  of  the  adequate  causes  expressly  enumerated  in  the  statute  as  suffi- 
cient to  reduce  a  homicide  from  murder  to  manslaughter.  (Penal  Code, 
Art.  507.)     Paulin  v.  State,  436. 

17.  If  the  provocation  be  the  adultery  of  the  deceased  with  the  wife 
of  the  slayer,  it  is  not  required  to  arise  at  the  time  of  the  homicide,  and 
the  killing  would  be  only  manslaughter,  provided  it  occurred  as  soon  as 
the  fact  of  the  illicit  connection  was  discovered  by  the  slayer.  The  trial 
court,  therefore,  erred  in  such  a  case  in  charging  that  ''the  provocation 
must  arise  at  the  time  of  the  commission  of  the  offense,^^  and  that  the 
passion  ''  must  not  be  the  result  of  a  former  provocation.*^    Id. 

18.  Evidence  insufficient  to  authorize  the  refusal  of  bail  under  a  charge 
of  murder.     Ex  Parte  Bryant,  639. 

19.  Indictment  for  murder  must  charge  that  the  accused  not  only  mur- 
dered the  deceased,  but  that  he  killed  the  deceased.    Merce  v.  State,  660. 

20.  The  trial  court,  in  Miles^s  case,  18  Texas  Court  of  Appeals,  156, 
instructed  the  jurv  that  "every  rash  and  inconsiderate  killing  under  some 
sudden  impulse,  wherein  there  is  no  sedate  mind  and  formed  design  to 
kill,  is  murder  in  the  second  degree;  the  law  implies  the  malice.  Every 
voluntary  killing  of  a  human  being  is  murder  in  the  second  degree,  un- 
less the  circumstances  attending  it  upon  the  one  hand  show  express  mal- 
ice, which  would  then  be  murder  of  the  first  degree,  or  upon  the  other 
such  as  would  reduce  the  offense  to  manslaughter,  or,  would  excuse  or 
justify  the  homicide.^*  In  that  case  it  was  held  that  the  "  first  clause  is 
radically  erroneous,  because  it  is  not  true.  The  sudden  impulse  may  have 
resulted  from  adequate  cause,  arousing  such  passion  as  rendered  the 
homicide  act  '  rash  and  inconsiderate;'  and  then  the  homicide  would  not 
be  murder  of  the  second  degree,  but  manslaughter.  Nor  was  the  error 
in  the  first  clause  of  the  instruction  efficiently  corrected  by  the  second 
clause,  in  as  much  as  the  latter  was  not  explained  to  the  jury  as  a  qualifi- 
cation, or  modification  of  the  former,  and  may  have  been  understood  by 
the  jury  to  apply  to  a  homicide  of  a  character  different  1^'om  that  spoken 
of  in  the  first  clause.**    See  the  opinion  in  this  case  for  its  approval  of 
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the  ruling  in  Miles's  case,  supra^  and  note  instructions  of  the  trial  eoart, 
'which  are  held  to  be,  in  substance,  the  same,  and,  therefore,  apoQ  the 
sanie  reasoning,  erroneous.     Van  v.  State^  676. 

MUTUAL  COMBAT. 
8ee  Murder,  5. 

Self  Defense,  2. 

1.  When  parties  mutually  engage  in  a  combat  with  deadly  weapons, 
under  circumstances  which  would  not  reduce  a  homicide  from  murder  to 
manslaughter,  the  party  killing  would  be  guilty  of  murder,  and  the 
fact  that  the  combat  is  mutual  will  not,  ipso  facto,  reduce  the  homicide 
from  murder  to  manslaughter.  See  the  opinion  and  the  statement  of 
the  case  for  evidence  Tield  sufficient  to  establish  the  fact  that  the  de- 
fendant provoked  the  diificulty  under  such  circumstances  that,  had  death 
resulted  to  the  injured  party,  the  accused  would  have  been  guilty  of  mur- 
der, and  sufficient,  therefore,  death  not  resulting,  to  support  a  conviction 
for  assault  with  intent  to  murder.     Orist  v.  State,  361. 

2.  See  the  opinion  in  extenso  for  facts  held  not  to  present  the  issue  of 
mutual  combat,  wherefore  the  trial  court  should  not  have  charged  the 
law  applicable  to  an  assault  made  in  the  course  of  a  mutual  combat 
Rosborough  v.  State,  672. 

N. 

NEWLY  DISCOVERED  EVIDENCE. 
See  New  Trial,  1. 

NEW  TRIAL. 
See  Practice,  31. 
Thkft,  17. 

1.  Article  779  of  the  Code  of  Criminal  Procedure  provides  that  "a 
new  trial  must  be  applied  for  within  two  days  after  conviction;  but  for 
good  cause  shown,  the  court,  in  cases  of  felony,  may  allow  the  applica- 
tion to  be  made  at  any  time  before  the  adjournment  of  the  term  at 
which  the  conviction  was  had.^'  The  record  discloses  that  the  trial  court, 
in  this  case,  entertained  the  motion  for  new  trial  and  considered  it  apon 
its  merits,  although  it  was  not  filed  within  the  time  prescribed  by  law. 
Held,  that  such  action  was  within  the  sound  discretion  of  the  trial  court, 
and  the  presumption  obtains  that  the  necessary  good  cause  was  shown. 
Rart  V.  State,  163. 

2.  See  the  statement  of  the  case  for  newly  discovered  evidence  8<^t 
forth  in  support  of  an  application  for  new  trial,  upon  which  it  is  held 
that  the  new  trial  should  have  been  awarded.    Id. 

3.  See  the  opinion  in  extenso  for  circumstances  under  which,  even 
if  the  trial  court  properly  refused  the  application  for  a  continuance  be- 
cause of  the  want  of  diligence,  it  erred  in  refusing  the  motion  for  a  new 
trial.    Lawaon  V.  State,  \12. 

4.  New  trial  is  properly  refused  if  applied  for  because  of  the  refusal  of 
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a  continuance  songht  for  the  purpose  of  obtaining  testimony  not  prob- 
ably true.    Harvey  v.  StatSy  178. 

5.  Motions  to  postpone  or  to  continue  the  case  for  trial  on  account  of 
surprise  are  motions  addressed  to  the  sound  discretion  of  the  trial  court. 
Nevertheless,  if  the  court,  improperly  refused  a  postponement  asked 
for  on  the  ground  of  surprise  by  the  evidence  of  a  State's  witness,  and 
the  motion  for  new  trial  develops  that  the  absent  testimony  was  ma- 
terial, the  motion  for  new  trial  should  prevail.     Roach  v.  State,  249. 

6.  The  mere  fact  that  a  juror  conversed  with  a  person  not  a  juror 
about  the  case,  pending  the  deliberation  of  the  jury  upon  the  case*  does 
not,  as  a  matter  of  course,  entitle  the  defendant  to  a  new  trial,  even  in  a 
felony  case.  It  must  be  made  to  further  appear  that  the  defendant 
probably  suffered  injustice  by  means  of  the  juror^s  improper  conduct. 
The  record  in  this  case  fails  to  disclose  the  substance  of  the  conversation 
complained  of,  wherefore  this  court  can  not  hold  that  the  trial  court 
abused  its  discretion  in  refusing  the  new  trial  applied  for.  Ndnc9  v.  StcUe^ 
457. 

7.  Continuance  was  applied  for  to  secure  the  attendance  of  four 
witnesses.  It  is  shown  that  two  of  them  appeared  in  court  before  the 
conclusion  of  the  testimony,  but  were  not  placed  upon  the  stand  by  th» 
defendant.  The  testimony  of  the  remaining  two,  considered  in  connec- 
tion with  the  evidence  adduced  upon  the  trial,  does  not  appear  to  have 
been  of  a  character  material  to  the  defense.  Held,  that  the  refusal  of  the 
continuance  was  not  cause  for  new  trial.    Murray  v.  State^  466. 

8  See  the  statement  of  the  case  for  evidence  Tield  insufficient  to  sup- 
port a  conviction  for  cattle  theft.  And  note  the  opinion  and  the  state- 
ment of  the  case  for  a  showing  whereunder  the  trial  court  should  have 
awarded  a  new  trial,  because  the  verdict  was  against  the  evidence,  and 
in  consideration  of  the  showing  made  in  support  of  the  motion  for  new 
trial.      Wilkerson  v.  Slate^  501. 

9.  See  the  opinion  and  the  statement  of  the  case  for  evidence  held  not 
merely  insufficient  to  support  a  conviction  for  theft,  but  cogent  to  estab- 
lish the  innocence  of  the  accused;  wherefore  the  trial  court  erred  in  re- 
fusing him  a  new  trial.     McLaren  v.  State^  513. 

10.  New  trial  should  be  awarded  when,  from  the  evidence  adduced  on 
the  trial,  it  appears  that  the  absent  testimony  to  secure  which  the  defense 
applied  for  a  first  continuance,  was  material,  and  jj^robably  true.  8ifns 
V.  State,  649. 

11.  It  is  only  when  the  discretion  conferred  upon  the  trial  court  to  "dis- 
charge the  jury  when  they  had  been  kept  together  such  a  length  of  time 
as  to  render  it  altogether  improbable  they  could  agree,''  has  been  abused 
to  the  prejudice  of  the  accused,  that  this  court  will  interfere.  See  the 
opinion  for  circumstances  under  which  it  is  Jieldth&t  the  trial  court,  upon 
a  former  trial  of  the  case,  did  not  abuse  the  discretion  conferred  upon  it 
by  the  said  article  by  discharging  the  jury  after  it  had  been  out  nearly 
two  days,  including  Sunday.     Brady  v.  State^  659. 
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1.  The  indictment,  after  charging  the  forgery  of  the  instrament  in 
writing,  alleged  that  the  same  **i8  in  the  possession  of  the  defendant,  or 
is  lost  or  destroyed,  and  that  access  to  the  same  can  not  be  had"  by  the 
grand  jury.  To  the  parol  evidence  offered  by  the  State  to  prove  the  coo- 
tents  of  the  instrument,  the  defense  objected  that  before  the  State  could 
resort  to  secondary  evidence  the  defendant  should  have  been  notified  to 
produce  the  instrument.  Per  contra,  it  is  insisted  on  behalf  of  the  State 
that  the  allegation  in  the  indictment  charging  the  defendant  with  pofiMS- 
sion  of  the  instrument  was  sufficient  notice.  Held,  that  the  objeetion 
was  well  taken,  and  that  the  trial  court  erred  in  permitting  the  State 
to  prove  the  contents  of  the  instrument  by  parol  without  having  served 
notice  upon  the  defendant  to  produce  it.  See  the  opinion  in  exUnso 
for  the  rules  applicable  to  the  question.    Rollins  v.  State^  14S. 

2.  The  '* local  option^*  law  requires  that  the  clerk  of  the  county  court 
shall  post,  or  cause  to  be  posted,  at  least  five  copies  of  the  order  for  ao 
election  to  prohibit  the  saXe  of  intoxicating  liquors  under  the  said  law, 
at  different  public  places  in  the  locality  to  be  affected ,  for  at  least  twenty 
days  before  the  day  of  election.  In  the  absence  of  proof  to  the  contrary 
the  presumption  would  obtain  that  the  clerk  completely  discharged  the 
duty  thus  imposed  upon  him.  Such  presumption,  however,  is  overcome 
by  proof  that  the  clerk  placed  the  said  copies  '^in  the  hands  of  good 
men  to  be  posted  up.^^  The  delivery  of  the  copies  to  ^'good  men''  is  not 
a  posting  of  the  same  within  the  meaning  of  the  law,  nor  can  the  courts 
presume  that  ''good  men^'  posted  notices  when  they  were  under  no  legal 
obligation  to  do  so.    James  v.  State,  189. 

0. 

OBBTRUCTINa  PUBLIC  ROADS. 

1.  In  order  to  render  an  accused  liable  under  the  statute  denoundog 
a  punishment  for  wilfully  obstructing  a  public  road,  it  must  be  made  to 
affirmatively  appear  that  the  obstruction  was  wilfully  erected.  Sanborn 
r>.  State,  155. 

2.  See  the  opinion  in  extenso  for  evidence  Tield  insufficient  to  support 
a  conviction  for  wilfully  obstructing  a  public  road.    Id. 

8.  The  indictment  charged  the  wilful  obstruction  of  a  public  road  on 
the  twentieth  day  of  June,  1883,  by  placing  a  fence  and  gat«  across  the 
same.  The  law  then  in  force  was  Article  4389  of  the  Revised  Statutes, 
which  reads  as  follows:  ''  The  owner  or  owners  of  the  land  whose  lines 
have  been  or  may  be  declared  public  highways,  and  also  any  person 
through  who8<^  land  a  third  class  road  may  run,  shall  have  the  ri|[bt  to 
erect  a  gate  or  gates  across  said  road  or  roads  when  necessary,  said  gate 
or  gates  to  be  not  less  than  ten  feet  wide.*'  The  motion  to  quash  this  in- 
dictment was  based  upon  the  proposition  that  an  indictment  charging  the 
obstruction  of  a  road  by  a  gate,  prior  to  the  amendatory  act  of  the 
Eighteenth  Legislature,  should  allege  that  the  road  obstructed  was  a  first 
or  second  class  road,  or,  if  a  third  class  road,  it  should  allege  that  the 
focused  was  not  the  owner  of  the  land  through  which  the  road  ran  at 
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the  place  inhere  the  gate  was  erected.  Held,  that  the  motion  was  not 
well  taken;  that  the  indictment  (for  the  charging  part  of  which  see  the 
opinion)  conforms  to  the  provisions  of  Article  405  of  the  Penal  Code, 
under  which  it  is  brought;  and  that,  under  the  law  as  it  existed  when 
the  offense  was  committed,  it  was  matter  of  defense  to  show  by  proof 
that  the  road  was  third  class,  and  was  only  obstructed  by  a  gate  which 
the  owner  of  the  land  had  the  right  to  erect.     Conner  v.  State.  176. 

4.  "  Wilful,"  in  statutory  parlance,  means  with  evil  intent  or  legal 
malice,  or  without  reasonable  ground  for  believing  the  act  to  be  lawful. 
In  order  to  authorize  a  conviction  for  obstructing  a  public  road,  it  must 
be  made  to  appear  that  the  act  was  wilfully  done.    Baker  "O.  StatSy  264. 

5.  See  the  opinion  and  the  statement  of  the  case  for  evidence  held 
insufficient  to  support  a  conviction  for  wilfully  obstructing  a  public 
road,  in  as  much  as  it  fails  to  show  that  the  act  was  wilfully  done.    Id, 

6.  Article  405  of  the  Penal  Code  provides  b&  follows;  "If  any  person 
shall  wilfully  obstruct  or  injure,  or  cause  to  be  obstructed  or  injured,  in 
any  manner  whatsoever,  any  public  road  or  highway,  or  any  street  or 
alley  in  any  incorporated  town  or  city,  or  any  public  bridge  or  causeway, 
he  shall  be  fined,"  etc.  Held  that  the  offense  denounced  by  the  said  ar- 
ticle is  the  obstruction  of  any  public  road  or  highway,  or  any  street  or 
alley  in  any  incorporated  town  or  city,  and  that  it  does  noc  embrace  the 
obstruction  of  any  road  other  than  a  public  road,  or  street  or  alley  in  an 

unincorporated  town  or  cty.    The  information  in  this  case,  alleging  the 
obstruction    of  a  "certain  road    in    the    unincorporated  town  of  Glen 
Rose,^'  charges  no  offense  against  the  laws  of  this  State.    McClanahan 
'  t>.  /State,  429. 

OCCUPATION  TAX. 

1.  The  Act  of  March  31,  1885,  amending  Articles  4666  and  4668, 
of  the  Revised  Statutes,  provides  that  any  person  desiring  may  pur- 
sue any  of  the  vocations  named  in  the  said  articles  (with  certain  excep- 
tions specially  enumerated  in  the  statute),  upon  which  a  county  occupa- 
tion tax  may  be  levied,  by  paying  the  said  tax  quarterly  instead  of 
annually.  Under  this  amendment  it  is  competent  for  an  attorney  at  law 
to  take  out  license  to  practice  for  three  months.  See  the  opinion  in  ex- 
tenso  for  a  summary  of  the  legislative  enactments  upon  the  subject.  Hart 
D.  State,  318. 

2.  See  the  opinion  for  the  substance  of  evidence  held  insufficient  to 
support  a  conviction  for  pursuing  the  occupation  of  an  attorney  at  law, 
without  having  first  paid  the  occupation  tax.    Id. 

3.  **  The  Illustrated  Police  News  "  and  "  The  Police  Gazette  "  are  pub 
lications  specially  enumerated  in  the  statute  (Art.  4675,  Gen.  Laws  17 
Leg.,  Special  Sess.,  p.  IS),  as  among  those  the  sale  of  which  can  not  be 
pursued  as  an  occupation  without  the  payment  of  the  tax  levied  there- 
for, and  it  wa^  not  necessary  that  the  indictment  should  further  describe 
them  than  by  name.     Baldwin  v.  State,  591. 
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ORDINANCES. 
See  Charter  of  Bryan. 

OWNERSHIP. 
See  Indictment,  5. 
Theft,  10. 

P. 

pardon. 

1.  It  is  a  well  established  doctrine  that,  '*  in  the  absence  of  fraad,  a 
pardon  will  be  good  though  it  states  the  date  of  the  oonvictlon  incor- 
rectly if  it  was  intended  to  cover,  and  does  cover,  the  particular  offense/ 
The  rule  can  not  be  changed  by  the  fact  that  the  date  of  the  csonvictioo 
as  recited  in  the  pardon  is  a  date  upon  which  no  legal  conviction  could  be 
had.  The  question  is  purely  one  of  identity,  involving  the  competency 
of  the  witness  to  testify,  and  upon  the  trial  judge  alone  devolves  the 
determination  of  the  question  whether  the  pardon  was  intended  to  and 
did  relate  to  the  particular  offense  of  which  the  witness  was  convicted, 
and,  in  determining  this  question,  he  is  not  confined  to  the  record  alone, 
but  may  hear  evidence  dehors  the  record.  The  record  failing  to  show  in 
any  way  that  the  State  failed  to  show  that  the  Hester  named  in  the  par- 
don was  the  same  Hester  named  in  the  judgment  of  conviction,  and 
that  the  conviction  named  in  the  pardon  was  the  same  conviction  evi- 
denced by  the  judgment,  the  presumption  obtains  that  the  necessary 
proof  was  made.    Martin  v.  State^  1. 

2.  The  courts  of  this  State  have  no  control  whatever  over  the  mo- 
tives which  actuated  the  executive  in  bestowing  a  pardon  upon  a  conviet 
If  the  pardon  be  valid  upon  its  face,  it  must  be  given  its  full  force  and 
effect,  as  an  instrument  emanating  from  the  Governor  in  the  exercise  of 
his  constitutional  authority.  Objection,  therefore,  that  the  full  pardon 
in  this  case  was  granted  to  avoid  a  former  decision  of  this  court  holding 
a  conditional  pardon  insufficient  to  restore  the  competency  of  a  convict 
as  a  witness  is  not  well  taken.    Id. 

3  That  a  previous  conditional  pardon  was  granted  to  and  accepted 
by  the  convict  cannot  affect  the  validity  of  a  full  pardon  subsequently 
granted  to  and  accepted  by  him     Id. 

4.  *' Where,  by  the  Constitution,  a  particular  question  is  plainly  ad- 
dressed to  the  discretion  or  judsrment  of  some  one  department  or  officer, 
the  interference  of  any  other  department  or  officer,  with  a  view  to  the 
substitution  of  its  own  discretion  or  judgment  in  the  place  of  that  to 
which  the  Constitution  has  confided  the  decision,  would  be  impertinent 
and  intrusive."  Moreover,  such  interference  is  especially  interdicted  by 
Section  1  of  Article  2  of  our  Constitution.  It  is,  therefore,  beyond  the 
province  of  this  court  to  decide  whether  or  not  the  granting  of  a  pardon 
to  a  person  convicted  of  a  felony,  in  order  to  qualify  him  as  a  witness  in 
a  particular  case,  is  against  public  policy.    Id, 

PENALTY. 
See  Verdict,  1. 
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1.  Pleas  of  autrefois  acquit  and  convict  are  special  pleas  allowable, 
and  in  most  instances  required,  in  subsequent  prosecutions  for  an  offense 
which  has  before  been  tried  in  some  other  tribunal,  or  in  the  same  court 
under  another  and  distinct  proceeding  from  the  case  in  which  the  pleas 
ajre  interposed,  and  where  they  are  essential  in  order  to  present  before 
the  court  matters  dehors  the  record  then  before  the  court.  Such  pleas 
are  unnecessary  and  not  required  in  the  same  tribunal  when  the  Rec- 
ord then  within  the  judicial  knowledge  of  the  court  presents  all  the 
facts  concerning  the  former  trial  and  its  results.  In  such  cases  the  court 
is  bound  to  take  cognizance  of  the  facts;  they  are  a  part  and  parcel  of  the 
case  before  the  court,  and  the  defendant  is  not  required  to  plead  them. 
Robinson  v.  State,  16#. 

2.  Having  been  previously  tried  in  the  same  court  for  aggrav  ated  as- 
sault, and  acquitted  of  that  charge  by  his  conviction  for  simple  assault, 
the  defendant  could  not,  upon  the  award  of  a  new  trial,  be  tried  again 
for  aggravated  assault,  notwithstanding  he  did  not  plead  the  former  ac- 
quittal of  the  latter  offense.    Id, 

8.  It  is  essential  to  the  sufficiency  of  a  conviction  that  the  defend- 
ant pleaded  to  the  indictment,  or  that  the  plea  of  not  guilty  was  entered 
for  him,  which  fact,  on  appeal,  must  appear  in  the  final  judgment  brought 
up  with  the  record.    Pate  v.  State,  191. 

4  It  is  essential  to  the  validity  of  a  conviction  that  the  defendant 
pleaded  to  the  indictment,  or  that  a  plea  of  not  guilty  was  entered  for 
him.  The  recital  in  the  judgment  that  the  defendant  pleaded  not  guilty 
to  the  theft  of  the  cattle,  shows  specifically  that  he  did  not  plead  to 
the  second  count  in  the  indictment,  upon  which  count  the  verdict  found 
him  guilty.  Hence,  the  conviction  is  without  a  plea  upon  which  to  stand. 
Gaither  v.  State,  527. 

6.  See  the  opinion  for  an  approval  of  Wright^s  case,  17  Texas  Court  of 
Appeals,  152,  on  the  doctrines  of  autrefois  acquit  and  autrefois  convict. 
See  also  the  statement  of  the  case  for  a  plea  of  former  acquittal,  which, 
being  bad  upon  its  face,  was  properly  stricken  out;  and  for  a  plea  of  form- 
er conviction  which,  being  in  all  respects  a  valid  plea,  and  alleging  in 
due  form  facts  which,  if  proved,  would  constitute  a  bar  to  this  prosecu- 
tion, entitled  the  accused  to  a  hearing  upon  the  same;  wherefore  the 
trial  court  erred  in  striking  it  out,  and  refusing  to  hear  evidence  in  sup- 
port of  the  same.    Shubert  v.  State,  551. 

PLEADING. 
See  Indictment,  1,  3,  14. 

Theft  of  Filed  Papkrs. 

1.  When  the  case  was  called  for  trial,  the  defense  asked  for  time  in 
which  to  prepare  and  file  a  plea  of  former  conviction.  The  trial  court 
awarded  fifteen  minutes,  to  which  the  defense  objected  as  insufficient 
time,  whereupon  the  court  ordered  the  trial  to  proceed.  After  a  part  of 
the  State's  evidence  was  introduced,  the  defendant's  counsel  announced 
that  the  plea  of  former  conviction  was  complete,  and  offered  to  read  the 
same  to  the  jury.    The  trial  court,  upon  the  motion  of  the  State,  struck 
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out,  and  refused  to  entertain  the  plea,  and  the  defendant  excepted. 
JTeld^  error;  and  that,  under  the  circumstaoces  of  the  ease,  more  time 
should  have  been  granted  the  defendant  to  prepare  his  plea,  and  farther, 
that  the  same  should  have  been  entertained  and  tri<^d  upon  its  merits. 
Coon  V.  State,  332. 

2.  Article  756  of  the  Penal  Code  provides  as  follows:  *'If  any  person 
engaged  in  the  slaughter  and  sale  of  animals  for  market  in  any  coan- 
ty,  city,  town,  or  village  in  this  State,  shall  fail  to  report  to  the  commis- 
sioners^ court  of  the  county  in  which  he  transacts  such  business,  at  eaeh 
regular  term  thereof,  the  number,  age,  sex,  marks,  and  brands  of  every 
animal  slaughtered  by  him  since  the  last  term  of  said  court,  accompanied 
with  a  bill  of  sale  or  written  conveyance  to  him  of  every  animal  slaught- 
ered, save  such  as  were  raised  by  himself,  which  shall  be  specified,  he  shall 
be  punished  by  fine  not  less  than  fifty  nor  more  than  three  hundred  dol- 
lars." Held  that,  under  the  statute,  a  butcher  is  required  to  make  re- 
port of  all  animals  slaughtered  by  him,  those  raised  by  him  to  be  specified 
in  the  said  report,  and  those  purchased  by  hjm  to  be  verified  by  bill  of 
sale  or  written  conveyance.  Charging  only  that  the  defendant  failed  to 
make  report  of  '' all  animals  purchased  and  slaughtered  hy  him^^^  the 
indictment  is  insufficient  to  charge  the  offense  denounced  by  the  said 
statute.    Kinney  v.  State,  348. 

3.  The  indictment  is  otherwise  defective  in  that,  in  one  place  it  de- 
nominates the  defendant  one  ''  Kinney,'^  and  in  another  place  one 
"MoKinney."    Id. 

8.  If  an  indictment  omits  a  material  word,  although  it  be  but  a  pre- 
position or  a  helping  verb,  the  court  will  not,  from  a  knowledge  of  the 
language,  supply  the  missing  word  so  as  to  supply  the  probable  inten- 
tion of  the  grand  jury.  The  charging  part  of  the  indictment  in  this  case 
reads  as  follows:  *  *  *  *  **Adam  Carpenter  and  R.  Jones,  on  the 
tenth  day  of  May,  1884.  did  then  and  there  unlawfully,  and  with  malice 
aforethought,  make  an  assault  in,  and  upon  the  person  of  John  Liong, 
with  intent  him  the  said  Long  tben  and  there  kill  and  murder,"  etc. 
ffeldy  that  the  omission  of  the  preposition  *' to  "before  the  words  *'kill 
and  murder"  was  fatal  to  the  sufficiency  of  the  indictment.  Jones  t). 
State,  349. 

4.  Indictment  sufficient  to  charge  an  assault  with  intent  to  murder 
will  support  a  conviction  for  an  aggravated  or  a  simple  assault.    Id. 

5.  Separate  indictments  charged  the  accused  with  the  theft  of  two 
norses,  one  the  property  of  J.  S.,  and  one  the  property  of  B.  H.  S,  On 
his  trial  for  the  theft  of  the  J.  S.  horse  he  was  acquitted.  On  this  trial 
for  the  theft  of  the  6.  H.  S.  horse,  thu  accused,  by  special  plea  of  former 
jeopardy  and  acquittal,  dec  up  that  the  taking  of  the  two  horses  was  but 
one  and  the  same  transaction,  and  that  his  acquittal  of  the  th'^ft  of  the 
J.  S.  horse  was  an  acquittal  of  the  theft  of  the  B.  H.  S.  horse,  and  a  bar 
to  a  prosecution  in  this  case.  His  plea  set  up  that  his  proof  showed  on 
his  first  trial,  and  would  show  on  this  trial,  that  the  '*said  horses,  be- 
longing to  the  said  J.  S.  and  B.  H.  S.  respectively,  were  taken  at  the  same 
time  and  from  the  same  neighborhood,  though  they  were  about  a  mile 
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apart,  ^'  etc.  The  State  filed  special  e^^ptions  to  the  plea,  to  the  effect 
that  the  two  iQdictments  were  for  separate  offenses,  the  owners  of  the  al- 
leged stolen  property  being  different  persons;  that  the  plea  showed  upon 
its  face  that  the  horses  were  taken  at  different  times  and  from  different 
places,  and  could  not,  therefore,  be  the  same  or  a  single  transaction;  and 
that  said  plea  failed  to  charge,  in  terms,  the  identity  of  defendant  as  the 
party  prosecuted  in  the  two  cases.  Held,  that  in  sustaining  the  excep- 
tions and  striking  out  the  defendant's  plea  the  trial  court  did  not  err< 
Alexander  v.  State,  406. 

6.  When  the  evidence  shows  that  the  'theft  of  animals  of  two  differ- 
ent owners  was  perpetrated  in  a  single  transaction,  the  conviction 
of  the  accused  of  the  theft  of  the  animal  of  one  of  the  alleged  owners 
will,  upon  the  doctrine  of  autrefois  convict,  and  the  doctrine  of  carving, 
operate  to  bar  a  prosecution  for  the  theft  of  the  animal  of  the  other. 
But,  being  charged  in  an  indictment  of  the  theft  of  cattle  of  one  of  the 
owners,  and  tried  and  acquitted  upon  that  indictment,  the  plea  of  autre- 
f  is  acquit  is  n(;t  available  in  a  pros«K;ution  upon  another  indictment 
charging  the  theft  of  the  animal  of  the  other  owner,  notwithstanding 
the  transaction  be  the  same,  and  the  evidence  identical;  for,  whilst  the 
evidence  might  have  been  insufficient  in  the  first  instance,  it  might  well 
be  all  sufficient  in  the  last  instance.    Id. 

7.  An  assault  becomes  an  aggravated  assault,  under  subdivision  3,  of 
Article  496,  of  the  Penal  Code,  when  the  party  oharged  goes  into  the 
house  of  a  private  family,  or.  being  in  the  said  house,  commits  an  assault 
and  battery.  A  mere  assault,  though  committed  Inside  of  the  house,  is 
not  an  aggravated  assault,  under  the  statute  referred  to.  See  the  opin- 
ion in  extenso  for  an  information  Tield  sufficient  to  charge  a  simple  as- 
sault, but  not  an  aggravated  assault,  and,  therefore,  insufficient  to 
support  a  conviction  for  an  aggravated  assault.  Held,  further,  that  in 
expounding  the  law  of  aggravated  assault,  and  in  omitting  to  instruct  the 
jury  upon  the  law  of  simple  assault,  the  charge  of  the  court  was  erroneous. 
Federson  v.  State,  485. 

8.  Indictment  must  allege  the  specific  intent,  when  such  intent  is  a 
material  fact  m  the  description  of  the  offense  to  be  charged.  It  is  as  eesen- 
tial  to  charge  the  specific  intent  as  it  is  to  prove  it,  in  cases  of  assault  with 
intent  to  murder.  See  the  opinion  for  an  indictment  ?ield  insufficient 
to  charge  an  assault  to  murder,  because  it  totally  fails  to  charge  the  intent. 
BartUtt  u  State,  500. 

9.  Indictment  or  information  to  be  sufficient  to  charge  a  violation  of 
the  ^'  local  option^'  law,  must  allege  the  name  of  the  person  to  whom  the 
liquor  was  unlawfully  sold,  or,  if  the  name  of  the  said  person  be  un- 
known to  the  grand  jury,  that  fact  must  be  alleged.  See  the  opinion  in 
extenso  for  a  review  of  the  authorities  on  the  question,  and  for  the  dis- 
tinction between  this  case  apd  the  cases  of  Sed berry  v.  The  State,  14 
Texas  Court  of  Appeals,  233,  and  McMillan  v  The  State,  18  Texas  Court 
of  Appeals,  375.    Dixon  v.  State,  517. 

10.  The  indictment  in  this  case  having  alleged  the  brand,  age,  and  color 
of  the  horse  involved,  such  allegations  became  material  because  descrip- 


776  21  Tbxas  Court  of  Appeals. 


Index. 


PLEADING— con^<nt*€d .  ^ 

tiye  of  the  identity  of  the  animal,  and  it  devolves  upon  the  State  to 
establish  the  allegation^  by  proof.  See  the  opinion  for  a  charge  of  the 
trial  court  held  error  because  authorizing  a  conviction  without  proof  of 
the  description  of  the  horse  alleged  in  the  indictment.  Coleman  v.  State^ 
630. 

11.  See  the  opinion  for  an  approval  of  Wright^s  case,  17  Texas  Court  of 
Appeals,  152,  on  the  doctrine  of  autrefois  acquit  and  autrefois  convict. 
See  also  the  statement  of  the  case  for  a  plea  of  former  acquittal  which, 
being  bad  upon  its  face,  was  properly  stricken  out;  and  for  a  plea  of  for- 
mer conviction  which,  being  in  all  respects  a  valid  plea,  and  alleging  in 
due  form  facts  which,  if  proved,  would  constitute  a  bar  to  this  prosecu- 
tion, entitled  the  accused  to  a  hearing  upon  the  same;  wherefore  the  trial 
court  erred  in  striking  it  out,  and  refusing  to  hear  evidence  in  support  of 
the  same.    Shubert  v.  'State,  551. 

13.  **  The  Illustrated  Police  News"  and  "  The  Police  Gazette"  are  pub- 
lications specially  enumerated  in  the  statute,  (Art.  4675,  Gen.  Laws  Seven- 
teenth Leg.,  Special  Sess.,  p.  18),  ajs  among  those  the  sale  of  which  can 
not  be  pursued  as  an  occupation  without  the  payment  of  the  tax  levied 
therefor,  and  it  was  not  necessary  that  the  indictment  should  further  de- 
scribe them  than  by  name.    Baldwin  v.  State,  591. 

''POLICE  GAZETTE." 

*'The  Illustrated  Police  News"  and  the  **  Police  Gazette"  are  publica- 
tions specially  enumerated  in  the  statute  (Art.  4675,  Gen.  Laws  Seven- 
teenth Leg.,  Special  Sess.,  p.  18),  as  among  those  the  saJe  of  which  can 
not  be  pursued  as  an  occupation  without  the  payment  of  the  tax  levied 
theiefor,  and  it  was  not  necessaiy  that  the  indictment  should  further  de- 
scribe them  than  by  name.    Baldwin  v.  State,  591. 

POSSESSION  OF  RECENTLY  STOLEN  PROPERTY. 

Possession  of  recently  stolen  property.  If  such  possession  be  un- 
explained, is  prima  facie  evidence  of  theft,  such  as  will  authorize 
the  inference  or  presumption  of  guilt,  but  such  inference  or  presumption 
is  not  a  mere  legal  one,  but  is  one  of  fact  to  be  found  by  the  jury.  The 
tria>  court  should,  in  no  instance,  charge  the  conclusiveness  of  such  infer- 
ence and  presumption,  but  should  submit  them  as  facts  to  be  found  by 
the  jury,  for,  at  most,  they  are  but  circumstances  from  which  guilt  is  in- 
ferred, and  not  positive  proof  establishing  it.  Under  this  rule,  the  trial 
court  erred  in  charging  in  this  case  that  *'  the  possession  of  property  re- 
cently stolen,  when  the  possession  is  unexplained,  is  an  evidence  of 
theft,"  etc    Ay  era  v.  State,  399. 

POSTPONEMENT. 

Motions  to  postpone  or  to  continue  the  case  for  trial  on  account  of  sur- 
prise are  motions  addressed  to  the  sound  discretion  of  the  trial  court. 
Nevertheless,  if  the  court  improperly  refused  a  postponement  asked  for 
on  the  ground  of  surprise  by  the  evidence  of  a  Staters  witness,  and  the 
motion  for  new  trial  develops  that  the  absent  testimony  was  material, 
the  motion  for  new  trial  should  prevail.    Eoach  v.  State,  249. 
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See  Appeal,  1,  4.  Local  Option  Law,  1,  8. 

Burglary,  8,  4.  New  Trial,  3, 4. 

Carrying  Pistol.  Notice,  1,  2. 

Charge  op  the  Court,  7,  8.       Postponement,  1. 
Conspiracy,  1.  Privilege  of  Counsel. 

Continuance,  1,  2.  Scire  Facias,  1-6. 

Election,  1.  Sentence,  1-6. 

Evidence,  1,  4, 11, 18, 17,  21.       Slander,  1,  2. 
Forgery,  1.  Theft,  1,  4, 11. 

Indictment,  1.  Transcript,  1. 

Interpretation  of  Codes,  6.  Unlawfully  Driving  Stock,  etc.^ 
Judgment  Nisi.  Variance. 

1.  The  panting  or  refusing  of  an  application  for  a  change  of  venae 
is  a  matter  committed  to  the  sound  discretion  of  the  trial  court.  The  ac- 
tion of  the  trial  court  upon  such  an  application  will  not  be  revised  on  ap- 
peal, unless  it  should  appear  that  such  discretion  has  been  abused.  See 
the  opinion  in  esctenso  for  circumstances  under  which  the  trial  court  is 
Tield  not  to  have  exceeded  its  discretion  in  refusing  an  application  for  a 
change  of  venue.    Martin  v.  State,  1. 

2.  The  courts  of  this  State  have  no  control  whatever  over  the  motives 
which  actuated  the  executive  in  bestowing  a  pardon  upon  a  convict.  If 
the  pardon  be  valid  upon  its  face,  it  must  be  given  its  full  force  and  effect, 
as  an  instrument  emanating  from  the  Governor  in  the  exercise  of  his 
constitutional  authority.  Objection,  therefore,  that  the  full  pardon  in 
this  case  was  granted  to  avoid  a  former  decision  of  this  court  holding  a 
conditional  pardon  insufficient  to  restore  the  competency  of  a  convict  as 
not  well  taken.    Id. 

8.  That  a  previous  conditional  pardon  was  granted  to  and  accepted  by 
the  convict  can  not  affect  the  validity  of  a  full  pardon  subsequently 
granted  to  and  accepted  by  him.    Id. 

4.  "  Where,  by  the  Constitution,  a  particular  question  is  plainly  ad- 
dressed to  the  discretion  or  judgment  of  some  one  department  or  officer, 
the  interference  of  any  other  department  or  officer,  with  a  view  to  the 
substitution  of  its  own  discretion  or  judgment  in  the  place  of  that  to 
which  the  Constitution  has  confided  the  decision,  would  be  impertinent 
and  intrusive.^^  Moreover,  such  interference  is  especially  interdicted  by 
Section  1  of  Article  2  of  our  Constitution.  It  is,  therefore,  beyond  the 
province  of  this  court  to  decide  whether  or  not  the  granting  of  a  pardon 
to  a  person  convicted  of  a  felony,  in  order  to  qualify  him  as  a  witness  in 
a  particular  case,  is  against  public  policy.     Id. 

5.  Article  583  of  the  Code  of  Criminal  Procedure  provides  as  follows: 
^*^fhe  credibility  of  the  persons  making  affidavits  for  change  of  venue, 
or  their  means  of  knowledge,  m  ly  be  attacked  by  the  affidavit  of  a  cred . 
ible  person,  and  the  issue  thus  formed  may  be  tried  and  determined  by 
the  judge,  and  the  application  granted  or  refused  as  the  law  and  the  facts 
shall  warrant.'*  See  the  opinion  in  extenso  for  a  controverting  affidavit 
held  sufficient  to  raise  the  issue  of  prejudice  or  no  prejudice,  In  resist- 
ance to  the  application  for  a  change  of  venue.    Pierson  v,  State^  14. 
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6.  The  filing  by  the  State  of  a  sufficient  controverting  affidavit  raises 
upon  the  application  for  the  change  of  venue,  an  issue  of  fact  as  to  the 
truth  of  the  grounds  set  up  in  the  application;  and  evidence  pro  and  aon 
the  application,  in  addition  to  the  testimony  of  the  compurgators  and 
the  controverting  affiants,  is  admissible  upon  the  issue  thus  raised,  the 
burden  of  proof  resting  upon  the  applicant.  That  the  trial  court,  as  in 
this  case,  imposed  that  burden  upon  the  State  was  an  error  of  which  the 
defendant  can  not  be  heard  to  complain.    Id. 

7.  A  person  is  not  disqualified  as  a  juror  because  of  opinion  unless 
there  has  been  established  in  his  mind  such  a  conclusion  of  the  guilt  or 
innocence  of  the  accused  as  will  influeoce  him  in  finding  his  verdict 
The  mere  fact  that  the  proposed  juror  heard  the  trial  of  the  accused^s  co- 
defendant,  for  the  same  offense,  and  approved  the  verdict  of  conviction, 
will  not  suffice  to  disqualify  the  juror.    Id. 

8.  A  proposed  juror  sought  excuse  from  service  upon  the  groand  that 
he  was  one  of  the  compurgators  to  the  defendant's  application  for  a 
change  of  venue.  He  was  held  competent  by  the  trial  court,  and  was 
accepted  by  the  State.  The  proposed  juror  furtlier  protesting  that  he 
might  be  held  responsible  in  the  event  of  the  ausquittal  of  the  defendant, 
he  was  excused  by  the  trial  court  without  the  acceptance  or  rejection  of 
the  defendant.  To  this  action  of  the  trial  court  the  defendant  excepted. 
The  State's  attorney  thereupon  had  the  juror  recalled  and  tendered  to 
the  defendant,  and  asked  if  the  defendant  would  accept  the  juror  and 
have  him  sworn.  The  defendant  replied  that  he  stood  ''mute,*^  and  the 
court  again  excused  the  juror,  and  the  defendant  excepted.  Seld  that, 
having  declined  the  proffered  juror,  the  defendant  has  nothing  to  com- 
plain of.    Id. 

9.  It  was  not  error  for  the  trial  court  to  refuse  to  permit  the  defend- 
ant to  peremptorily  challenge  a  proffered  juror  after  his  peremptory 
challenges  were  exhausted.   Id. 

10.  Declarations  of  the  deceased  made  within  five  minutes  after  he  was 
shot,  as  to  what  person  or  persons  shot  him,  are  held  admissible  as  par 
of  the  res  gestcB  in  the  present  case,  under  all  the  facts  in  proof.    Id. 

11.  As  a  predicate  for  the  admission  of  the  dying  declaration  of  the 
deceased,  made  to  his  medical  attendant  on  the  morning  after  the  injury, 
the  State  proved  by  the  medical  attendant  that  he  found  the  deceased  to 
be  rational  and  conscious  of  approaching  death;  that  the  deceased  con- 
curred with  the  witness  that  the  wound  was  mortal;  and  that  in  reply 
to  deceased's  question,  the  witness  said  to  him:  ''You  know  as  well  as  I 
do  that  this  character  of  case  is  usually  fatal. ''^  and  the  deceased  assented 
and  replied  that  he  was  satisfied  it  would  kill  him.  Held  sufficient  as  a 
predicate  for  the  admission  of  the  dying  declarations.    Id. 

12.  As  a  predicate  for  the  admission  of  the  dying  declaration  of  the 
deceased  to  another  witness,  the  State  proved  by  another  witness  that 
when  he  entered  the  room  in  which  the  deceased  was  lying,  the  deceased 
said:  ''  Rosenberg,  I  can  not  live,  and  I  want  to  make  my  dying  state- 
men  t.'^    Held  sufficient.    Id. 

13.  See  the  opinion  in  extenso  for  remarks  of  the  prosecuting  attorney, 
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in  argument  to  the  jury,  held  legitimate,  in  view  of  the  previous  ntter- 
anees  of  coun^sel  for  the  defense  upon  the  same  subject.    Id. 

14.  ^*  Range/'  or  '*  accustomed  range,"  as  used  in  the  statute,  is  matter 
of  local  description,  and,  unlike  a  generic  term  requiring  the  species  to 
be  stated,  it  admits  of  proof  under  the  general  allegation,  without  defin- 
ing by  averments  the  limits  of  the  range.    Foster  v.  State^  80. 

15.  Charge  of  the  court  to  the  jury  may  be  looked  to  for  the  purpose 
of  ascertaining  the  offense  of  which  their  verdict  in  such  a  case  convicts 
the  accused.   Id. 

16.  In  refusing  to  permit  the  accused  to  prove  by  a  State''s  witness  the 
enmity  entertained  by  the  said  witness  against  him,  the  trial  court  erred. 
Lple  V.  8tate,  153. 

17.  In  order  to  render  an  accused  liable  under  the  statute  denouncing 
the  punishment  for  wilfully  obstructing  a  public  road,  it  must  be  made 
to  affirmatively  appear  that  the  obstruction  was  wilfully  erected.  San- 
bom  V.  State,  155. 

18.  If  the  offense  charged  be  one  consisting  of  different  degrees, 
the  statute  (Code  of  Criminal  Procedure,  Article  718)  which  declares  that 
*'the  jury  may  find  the  defendant  not  guilty  of  the  higher  (naming  it) 
but  guilty  of  any  degree  inferior  to  that  charged  in  the  information  or 
indictment "  is  not  mandatory  so  far  as  acquittal  of  the  higher  degree  is 
concerned,  but  the  finding  of  the  lesser  degree  is  per  ae  an  acquittal  of 
the  higher.    Robinson  v.  State^  160. 

19.  Article  783,  which  declares  that  **the  effect  of  a  new  trial  is  to  place 
the  cause  in  the  same  position  in  which  it  was  before  any  trial  had  taken 
place,"  does  not  apply  in  cases  admitting  of  degrees  where  a  party,  hav- 
ing been  convicted  of  a  lesser  degree,  is  accorded  a  new  trial.  In  such 
cases  the  rule  is  that  the  case  st-ands  for  trial  upon  the  degree  for  which 
the  conviction  was  had,  and  the  degrees  inferior  thereto;  and  that,  with 
respect  to  such  degrees,  the  case  stands  as  if  no  previous  trial  had  been 
had.    Id. 

20.  Pleas  of  autrefois  acquit  and  convict  are  special  pleas  allowable, 
and  in  most  instances  required,  in  subsequent  prosecutions  for  an  offense 
which  has  before  been  tried  in  some  other  tribunal,  or  in  the  same  court 
under  another  and  distinct  proceeding  from  the  case  in  which  the  pleas 
are  interposed,  and  where  they  are  essential  in  order  to  present  before 
the  court  matters  dehors  the  record  then  before  the  court.  Such  pleas 
are  unnecessary  and  not  required  in  the  same  tribunal  when  the  record 
then  within  the  judicial  knowledge  of  the  court  presents  all  the  facts  con- 
cerning the  former  trial  and  Its  results.  In  such  cases  the  court  is  bound 
to  take  cognizance  of  the  facts;  they  are  a  part  and  parcel  of  the  case  be- 
fore the  courts  and  the  defendant  is  not  required  to  plead  them.    Id. 

21.  Having  been  previously  tried  in  the  same  court  for  aggravated  as- 
sault, and  acquitted  of  that  charge  by  his  conviction  for  simple  assault, 
the  defendant  could  not,  upon  the  award  of  a  new  trial,  be  tried  again 
for  aggravated  assault,  notwithstanding  he  did  not  plead  the  former  ao- 
quittal  of  the  latter  offense.    Id. 

22.  In  determining  the  sufficiency  of  a  charge  of  the  coort  it  must  be 
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considered  as  a  whole,  and  not  by  isolated  parts  or  paragraphs.  If  as  a 
whole  it  is  correct  and  safflcient,  it  meets  the  demands  of  the  law.  Hart 
V,  State,  168. 

23.  The  rule  obtains  in  this  State  chat  it  devolves  upon  the  defense  to 
reserve  exception  to  an  objectionable  charge,  or  to  request  of  the  trial 
court  a  special  instruction  correcting  the  objectionable  features  of  the 
charge,  and  that,  if  one  or  the  other  step  is  not  taken,  the  charge  will 
not  be  revised  on  appeal,  unless  the  misdirection  or  omission  complained 
of  is  of  such  character,  in  view  of  all  the  circumstances  of  the  case,  as 
may  have  injured  the  rights  of  the  defendant.  Applying  this  rule  to  the 
.objection  urged  to  the  seventh  paragraph  of  the  charge  in  this  case,  the 
objection  can  not  be  held  fatal  in  the  absence  of  an  exception  and  of  a 
requested  instruction,  and  further,  the  omission  is  Tuld  to  have  been 
cured  and  supplied  by  the  ninth  paragraph.  See  the  statement  of  the 
case  for  the  seventh  and  the  ninth  paragraphs  of  the  charge.    Id. 

24.  Article  779  of  the  Code  of  Criminal  Procedure  provides  that  "  a 
new  trial  must  be  applied  for  within  two  days  after  conviction;  but  for 
good  cause  shown,  the  court,  in  ca^es  of  felony,  may  allow  the  applica- 
tion to  be  made  at  any  time  before  the  adjournment  of  the  term  at 
which  the  conviction  was  had."  The  record  discloses  that  the  trial  court, 
in  this  case,  entertained  the  motion  for  new  trial  and  considered  it  upon 
its  merits,  although  it  waa  not  filed  within  the  time  prescribed  by  law. 
Held^  that  such  action  was  within  the  sound  discretion  of  the  trial  courts 
and  the  presumption  obtains  that  the  necessary  good  cause  was  shown. 
Id. 

25.  See  the  statement  of  the  case  for  newly  discovered  evidence  set 
forth  in  support  of  an  application  for  new  trial,  upon  which  it  is  held 
that  the  new  trial  should  have  been  awarded.    Id. 

26.  In  civil  cases  the  trial  court  has  full  control  over  its  judgments  un- 
til the  adjournment  of  the  trial  term,  and  can,  upon  its  own  motion,  set 
aside  or  reform  the  same,  or  grant  a  new  trial  according  to  the  justice  of 
the  case,  upon  the  merits  as  well  as  matters  of  form.  The  same  rule  ap- 
plies to  misdemeanor  cases;  and  hence  the  trial  court,  in  this  case,  did 
not  err  in  correcting  its  judgment  during  the  term  at  which  it  was  ren- 
dered, BO  as  to  make  it  appear  therefrom  that  the  appellant  had  been 
convicted  of  an  aggravated  assault.    Metcalf  d.  8tat^,  174. 

27.  Note  the  approval  of  the  rule  laid  down  in  Fuller  and  Wlmberly's 
case,  19  Texas  Court  of  Appeals,  241,  to  the  effect  that  'Hhe  writ  of 
habeas  corpus  will  not,  under  the  law  of  this  State,  be  awarded  when 
the  application  therefor  shows  that  the  applicant  is  restrained  of  his  lib- 
erty by  a  sheriff,  acting  under  a  commitment  issued  by  the  district  court 
after  trial  and  judgment  of  conviction  for  a  felony."  In  this  ease  the  ex- 
hibits, which  were  made  part  of  the  application  for  the  writ,  show  that 
the  accused  had  been  tried  and  convicted  in  the  district  court  of  Parker 
county,  for  cattle  theft.  The  sherifTs  return  showed  that  he  held  the 
applicant  by  virtue  of  the  said  judgment  of  conviction.  The  evidence 
sustaining  the  sheriff  *s  return,  the  trial  court  refused  the  relief  prayed 
for,  and  remanded  the  applicant  to  custody.    Held^  that,  under  the  rale 
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announced,  the  trial  jndfi^e  could,  in  the  first  instance,  have  refused  the 
writ,  but,  having  awarded  it  and  refused  the  relief,  it  does  not  devolve 
upon  this  court  to  pass  upon  the  validity  of  his  action,  and  the  judgment 
is  therefore  affirmed.    JSx  Parte  Pate^  190. 

28.  It  is  essential  to  the  sufficiency  of  a  conviction  that  the  defendant 
pleaded  to  the  indictment,  or  that  the  plea  of  not  guilty  was  entered  for 
him,  which  fact,  on  appeal,  must  appear  in  the  final  judgment  brought 
up  with  the  record.    Pate  v.  State^  191. 

29.  When  arraigned  for  sentence  at  the  February  term,  1886,  of  the 
trial  court,  the  defendant  objected  that,  in  the  absence  of  any  indictment 
charging  him  with  an  offense,  no  sentence  could  be  legally  passed  upon 
him.  To  this  objection  it  is  urged  that  it  does  not  come  within  the  pur- 
view of  the  Statute  (Art.  799  Code  Crim .  Proc.),  which  enumerates  the 
only  reasons  which  may  be  interposed  against  sentence.  But  held,  that 
the  defendant's  right  to  interpose  such  defense  is  derived  from  the  higher 
authority  of  the  Constitution,  which  declares  that  '*no  person  shall  be 
held  to  answer  for  a  criminal  offense,  unless  on  an  indictment  of  a  grand 
jury,  except  in  misdemeanor  cases.'*    /d. 

80.  Article  544  of  the  Code  of  Criminal  Procedure  provides  that,  if 
a  **  motion  to  set  aside  an  indictment  or  information,  or  an  exception  to 
the  same,  is  sustained,  the  defendant,  in  a  ease  of  misdemeanor,  shall  be 
discharged  but  may  be  again  prosecuted  within  the  time  allowed  by 
law.''  The  defendant  in  such  case  cannot  be  held,  as  in  a  felony  case, 
out  must  be  discharged;  and  this  rule  applies  whether  the  indictment  is 
set  aside  on  the  motion  of  the  State  or  on  the  motion  of  the  defendant.. 
In  this  case,  after  the  defense  announced  ready,  the  county  attorney 
quashed  the  information  because  of  a  fatal  defect,  and  filed  another 
inatanter.  The  defendant  asked  leave  to  withdraw  his  announcement, 
because  not  ready  to  answer  to  the  new  information,  which  application 
was  refused,  and  the  trial  on  the  new  information  was  proceeded  with. 
Held^  error,  and  that  the  defendant  was  entitled  to  his  discharge,  and 
was  not  triable  until  arrested  under  the  new  information.  Turner  v. 
iSftoto,  198. 

81.  The  defense  moved  the  trial  court  to  strike  out  the  complaint  be- 
cause the  same  had  not  been  filed  in  the  county  court.  The  court 
overruled  the  motion  and  ordered  the  complaint  filed.  Held^  correct. 
Day  V.  State,  %V^. 

82.  Having  charged  correctly  upon  the  presumption  of  innocence,  and 
the  reasonable  doubt,  the  trial  court  did  not  err  in  refusing  a  special 
charge  to  the  effect  that  the  burden  was  upon  the  State  to  prove  the 
offense  as  alleged.    Id, 

83.  Exceptions  must  be  reserved  to  the  charge  of  the  court  in  misde- 
meanor cases,  if  objected  to.  Otherwise  the  charge  will  not  be  revised  on 
appeal.    Id. 

84.  It  is  a  general  rule  that,  '^in  cases  in  which  it  is  material  to  in- 
quire into  the  demeanor,  conduct,  and  mental  feelings  of  an  individual 
at  a  particular  period,  the  declarations  made  «and  the  expressions  used 
at  the  period  in  question  are,  in  their  nature,  original  evidence,      *      * 
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♦       *       ♦      Verbal  and  written  declarations  are  often  said  to  be  admis- 
sible as  part  of  the  res  gestce.    As  sach  they  are  most  properly  admissible 

when  they  aocomnany  some  act,  the  natare,  object  or  motives  of  which 

are  the  subject  of  inquiry.    In  such  cases  words  are  receivable  as  original 

evidence,  on  the  ground  that  what  is  said  at  the  time  affords  legitimate 

if  not  the  best  means  of  ascertaining  the  character  of  such  equivocal 

acts  as  admit  of  explanation  from  those  indications  of  the  mind  which 

langua«:e  affords.'*    Brumley  v.  State,  222. 

85.  Otherwise  stated,  the  rule  is  as  follows:  '*  When  it  is  necessary  on 
the  trial  of  a  cause,  to  inquire  into  the  nature  of  a  particular  act,  or  the 
intention  of  the  person  who  did  the  act,  proof  of  what  the  person  saM  at 
the  time  of  doing  the  act  is  admissible  in  evidence  as  part  of  the  resgesUe 
for  the  purpose  of  showing  its  true  character;  but,  to  render  such  decla- 
rations competent,  the  act  with  which  it  is  connected  should  be  pertinent 
to  the  issue;  for,  when  the  act  is  per  se  incompetent,  the  union  of  the  two 
will  not  render  the  declaration  admissible.**  See  the  opinion  in  exteruo 
for  evidence  in  a  murder  case  fields  under  the  rule  stated,  and  under 
the  circumstances  of  the  case,  to  have  been  erroneously  admitted.    Id. 

86.  By  inadvertance  the  county  attorney  endorsed  on  a  substituted  in- 
formation a  different  number  than  that  by  which  the  case  was  originally 
entered  upon  the  docket,  and  the  defense,  therefore,  objected  to  the  sub- 
stitute. Held,  that  the  mistake  should  have  been  corrected  upon  the 
motion  of  the  county  attorney,  or  by  the  trial  court  upon  its  own  motion. 
Stiff  V.  State,  266. 

87.  The  record  on  appeal  must  show  affirmatively  that  the  venue  of 
the  offense  was  proved  as  alleged.  Otherwise  a  conviction  will  be  re- 
versed.    Williams  v.  State,  266. 

88.  The  complaint  and  information  impleaded  ''Clements  Turner.** 
The  evidence  names,  and  the  verdict  and  judgment  condemn,  ''Turner 
Clements.**  The  record  fails  to  identify  the  party  prosecuted  as  Clements 
Turner  as  this  appellant  who  was  convicted  as  Turner  Clements.  Held, 
that  the  variance  is  fatal.     Clements  v.  State,  258. 

39.  On  appeal  from  justices  and  other  inferior  courts,  to  the  county 
court,  it  is  not  required,  as  in  cases  of  recognizance  from  the  district  and 
county  courts,  that  the  appeal  bond  shall  name  the  offense  of  which  the 
defendant  has  been  convicted.    Miller  v.  State,  275. 

40.  Appeal  bonds  and  recognizances  in  misdemeanor  cases  must  be  ap- 
proved from  the  court  from  whose  judgment  the  appeal  is  prosecuted,  in 
an  amount  equal  at  least  to  double  the  amount  of  the  fines  and  costs  ad- 
judged against  the  appellant.  The  appellate  court  can  not  approve  ap- 
peal bonds  in  criminal  cases.    Id. 

41.  Article  583  of  tlie  Code  of  Criminal  Procedure  provides  two  modes 
in  which  the  application  of  an  accused  for  a  change  of  venue  may  be 
contested.  The  first  is  by  filing  the  affidavit  of  a  credible  person  at- 
tacking the  credibility  of  the  compurgators.  The  second  is  by  filing  the 
affidavit  of  a  credible  person  attacking  the  means  of  knowledge  pos- 
sessed by  the  compurgators.  Either  one  of  the  two  grounds  is  sufficient 
to  raise  the  issue  to  be  tried.    See  the  opinion  in  extenso  for  the  sab- 
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stance  of  a  controverting  affidavit  I^ld  sufficient  to  traverse  the  means 
of  knowledge  of  the  compurgators.    Smith  v.  8tate^  277. 

42.  Whether  or  not  the  controverting  affiant  is  himself  a  credible  per- 
son^ is  an  issue  to  be  tried  and  determined  by  the  trial  judge.  His 
credibility  can  not  be  impugned  merely  upon  the  ground  that  he  was  the 
physician  who  attended  the  deceased  in  his  last  illness,  and  that  he  was 
a  witness  for  the  State  in  the  prosecution  of  the  accused  for  the  murder 
of  the  deceased.    Id, 

43.  When  there  has  been  a  failure  on  the  part  of  the  Jury  com- 
missioners to  select  persons  for  jury  service  in  the  manner  provided 
by  Article  610  of  the  Code  of  Criminal  Procedure,  the  trial  court  is  author- 
ized to  order  the  requisite  number  to  be  summoned  from  the  body  of  the 
county.  In  this  case  there  is  nothing  to  show  that  the  special  venire  was 
or  was  not  selected  as  required  by  paid  Article[610.  In  as  much,  however, 
as  the  writ  of  special  venire  in  the  case  required  the  sherid  to  summon 
the  sixty  persons  whose  names  appeared  on  the  list  accompanying  the 
writ,  it  is  sufficiently  manifest  that  the  sixty  men  were  selected  before  the 
writ  issued.  Moreover,  the  presumption  obtains,  in  the  absence  of  a  con- 
trary showing,  that  the  names  had  been  selected  in  the  manner  required 
by  Jaw.    Id. 

44.  Objection  that  one  of  the  venire  men  named  in  the  list,  was  dead, 
and  that  another  was  beyond  the  jurisdiction  of  the  court,  is  not  suffi- 
cient to  authorize  the  quashal  of  the  venire.     Id, 

45.  The  record  entry  of  the  arraignment  of  the  defendant,  conforming 
substantially  to  number  685  of  Willson's  Criminal  Forms,  Is  sufficient  to 
show  that  the  indictment  was  read  to  the  defendant  before  he  was  re- 
quired to  plead  to  it,  and  this  constitutes  an  arraignment.    Id, 

46.  In  as  much  as  the  correctness  of  a  diagram  of  the  locus  of  the 
homicide  was  established  by  the  testimony  of  the  delineator  before  it 
was  offered  in  evidence,  and  before  it  was  used  by  other  witnesses  in 
connection  with  their  testimony,  it  was  properly  admitted  in  evidence. 
Id. 

47.  See  the  statement  of  the  case  for  the  testimony  of  the  Staters 
witnesses  Garrett  and  Helms,  as  to  the  statements  made  to  them  by  the 
dect$ased,  shortly  after  his  injury,  ?ield^  admissible  as  resgestcs^  in  as  much 
as  the  said  statements  sprang  out  of  the  principal  fact,  tended  to  explain 
it,  were  voluntary  and  spontaneous,  and  were  made  at  a  time  so  near, 
and  under  such  circumstances,  as  to  preclude  the  idea  of  deliberate  de- 
sign, and  so  as  to  be  regarded  as  contemporaneous.    Id. 

48.  The  State's  witness  Garrett  testified,  on  his  examination  in 
chief,  that  he,  his  uncle,  and  his  brother  were  together,  at  the 
house  of  his  uncle,  when  the  fatal  shot  was  fired;  that  about  two  minutes 
after  the  shot,  the  defendant  stepped  into  the  room,  and  the  witness 
asked  him  if  he  heard  the  Bhot,  and  he  said  he  did;  that,  while  in  the 
room,  the  defendant  told  witness's  uncle  something,  but  witness  could 
not  remember  what  his  uncle  told  him  about  it.  In  this  connection,  the 
witness  was  asked,  on  re-examination,  by  the  State:  *'  Did  not  your 
uncle  tell  you,  in  the  presence  of  the  defendant,  to  wait  until  your  mother 
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oat,  and  refused  to  entertain  the  plea,  and  the  defendant  excepted. 
Held^  error;  and  that,  under  the  circumstances  of  the  case,  more  time 
should  have  been  granted  the  defendant  to  prepare  his  plea,  and  farther, 
that  the  same  should  have  been  entertained  and  tri^d  upon  its  merits. 
Coon  V.  State,  332. 

2.  Article  756  of  the  Penal  Code  provides  as  follows:  **If  any  person 
engaged  in  the  slaughter  and  sale  of  animals  for  market  in  any  eoim- 
ty,  city,  town,  or  village  in  this  State,  shall  fail  to  report  to  the  commifl- 
sinners^  court  of  the  county  in  which  he  transacts  such  business,  at  eaeh 
regular  term  thereof,  the  number,  age,  sex,  marks,  and  brands  of  every 
animal  slaughtered  by  him  since  the  last  term  of  said  court,  accompanied 
with  a  bill  of  sale  or  written  conveyance  to  him  of  every  animal  slaught- 
ered, save  such  as  were  raised  by  himself,  which  shall  be  specified,  he  shall 
be  punished  by  fine  not  less  than  fifty  nor  more  than  three  hundred  dol- 
lars." Held  that,  under  the  statute,  a  butcher  is  required  to  make  re- 
port of  all  animals  slaughtered  by  him,  those  raised  by  him  to  be  specified 
in  the  said  report,  and  those  purchased  by  him  to  be  verified  by  bill  of 
sale  or  written  conveyance.  Charging  only  that  the  defendant  failed  to 
make  report  of  '*  all  animals  purchased  and  slaughtered  by  ^im,"  the 
indictment  is  insufficient  to  charge  the  offense  denounced  by  the  said 
statute.    Kinney  v.  State,  848. 

3.  The  indictment  is  otherwise  defective  in  that,  in  one  place  it  de- 
nominates the  defendant  one  ''  Kinney,'^  and  in  another  place  one 
'*MoKinney."    Id. 

3.  If  an  indictment  omits  a  material  word,  although  it  be  but  a  pre- 
position or  a  helping  verb,  the  court  will  not,  from  a  knowledge  of  the 
language,  supply  the  missing  word  so  as  to  supply  the  probable  mten- 
tion  of  the  grand  jury.  The  charging  part  of  the  indictment  in  thiscara 
reads  as  follows:  *  *  *  *  "Adam  Carpenter  and  R.  Jones,  on  the 
tenth  day  of  May,  1884.  did  then  and  there  unlawfully,  and  with  malice 
aforethought,  make  an  assault  in,  and  upon  the  person  of  John  Long, 
with  intent  him  the  said  Long  then  and  there  kill  and  murder,"  etc. 
Held,  that  the  omission  of  the  preposition  ''to" before  the  words  ''kill 
and  murder"  was  fatal  to  the  sufficiency  of  the  indictment.  Jones  v. 
State,  349. 

4.  Indictment  sufficient  to  charge  an  assault  with  intent  to  murder 
will  support  a  conviction  for  an  aggravated  or  a  simple  assault.     Id. 

5.  Separate  indictments  charged  the  accused  with  the  theft  of  two 
norses,  one  the  property  of  J.  S.,  and  one  the  property  of  B.  H.  S,  On 
his  trial  for  the  theft  of  the  J.  S.  horse  he  was  acquitted.  On  this  txial 
for  the  theft  of  the  B.  H.  S.  horse,  the  accused,  by  special  plea  of  former 
jeopardy  and  acquittal,  get  up  that  the  taking  of  the  two  horses  was  but 
one  and  the  same  transaction,  and  that  his  acquittal  of  the  th'^ft  of  the 
J.  S.  horse  was  an  acquittal  of  the  theft  of  the  B.  H.  S.  horse,  and  a  bar 
to  a  prosecution  in  this  case.  His  plea  set  up  that  his  proof  showed  on 
his  first  trial,  and  would  show  on  this  trial,  that  the  "said  horses,  be- 
longing to  the  said  J.  S.  and  B.  H.  S.  respectively,  were  taken  at  the  same 
time  and  from  the  same  neighborhood,  though  they  were  about  a  mile 
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apart/'  etc.  The  Btate  filed  special  ej^ceptions  to  the  plea,  to  the  effect 
that  the  two  indictmeDts  were  for  separate  offenses,  the  owners  of  the  al- 
leged stolen  property  being  different  persons;  that  the  plea  showed  upon 
its  face  that  the  horses  were  taken  at  different  times  and  from  different 
places,  and  coald  not,  therefore,  be  the  same  or  a  single  transaction;  and 
that  said  plea  failed  to  charge,  in  terms,  the  identity  of  defendant  as  the 
party  prosecuted  in  the  two  cases.  Held^  that  in  sustaining  the  ezoep" 
tions  and  striking  out  the  defendant's  plea  the  trial  court  did  not  err. 
Alexander  v.  State,  406. 

6.  When  the  evidence  shows  that  the  'theft  of  animals  of  two  differ- 
ent owners  was  perpetrated  in  a  single  transaction,  the  conviction 
of  the  accused  of  the  theft  of  the  animal  of  one  of  the  alleged  owners 
will,  upon  the  doctrine  of  autrefois  convict,  and  the  doctrine  of  carving, 
operate  to  bar  a  prosecution  for  the  theft  of  the  animal  of  the  other. 
But,  being  charged  in  an  indictment  of  the  theft  of  cattle  of  one  of  the 
owners,  and  tried  and  acquitted  upon  that  indictment,  the  plea  of  autre- 
f  is  acquit  is  n(>t  available  in  a  pros^^cution  upon  another  indictment 
charging  the  theft  of  the  animal  of  the  other  owner,  notwithstanding 
the  transaction  be  the  same,  and  the  evidence  identical;  for,  whilst  the 
evidence  might  have  been  insufficient  in  the  first  instance,  it  might  well 
be  all  sufficient  in  the  last  instance.    Id. 

7.  An  assault  becomes  an  aggravated  assault,  under  subdivision  8,  of 
Article  496,  of  the  Penal  Code,  when  the  party  charged  goes  into  the 
house  of  a  private  family,  or.  being  in  the  said  house,  commits  an  assault 
and  battery.  A  mere  assault,  though  committed  inside  of  the  house,  ia 
not  an  aggravated  assault,  under  the  statute  referred  to.  See  the  opin- 
ion in  extenso  for  an  information  Tield  sufficient  to  charge  a  simple  as- 
sault, but  not  an  aggravated  assault,  and,  therefore,  insufficient  to 
support  a  conviction  for  an  aggravated  assault.  Held,  further,  that  in 
expounding  the  law  of  aggravated  assault,  and  in  omitting  to  instruct  the 
jury  upon  the  law  of  simple  assault,  the  charge  of  the  court  was  erroneous. 
Pederson  v.  State,  485. 

8.  Indictment  must  allege  the  specific  intent,  when  such  intent  is  a 
material  fact  in  the  description  of  the  offense  to  be  charged.  It  is  as  essen- 
tial to  charge  the  specific  intent  as  it  is  to  prove  it,  in  cases  of  assault  with 
intent  to  murder.  See  the  opinion  for  an  indictment  held  insufficient 
to  charge  an  assault  to  murder,  because  it  totally  fails  to  charge  the  intent. 
Bartlett  v.  State,  500. 

9.  Indictment  or  information  to  be  sufficient  to  charge  a  violation  of 
the  "'  local  opt  ion''  law,  must  allege  the  name  of  the  person  to  whom  the 
liquor  was  unlawfully  sold,  or,  if  the  name  of  the  said  person  be  un- 
known to  the  grand  jury,  that  fact  must  be  alleged.  See  the  opinion  in 
extenso  for  a  review  of  the  authorities  on  the  question,  and  for  the  dis- 
tinction between  this  case  apd  the  cases  of  Sed berry  v.  The  State,  14 
Texas  Court  of  Appeals,  233,  and  McMillan  v  The  State,  18  Texas  Court 
of  Appeals,  375.    Dixon  u.  State,  517. 

10.  The  indictment  in  this  case  having  alleged  the  brand,  age,  and  color 
of  the  horse  involved,  such  allegations  became  material  because  descrip- 
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tive  of  the  identity  of  the  animal,  and  it  devolves  upon  the  State  to 
establish  the  allegation^  by  proof.  See  the  opinion  for  a  charge  of  the 
trial  ooort  Tield  error  because  authorizing  a  conviction  without  proof  of 
the  description  of  the  horse  alleged  in  the  indictment.  Coleman  v.  State^ 
620. 

11.  See  the  opinion  for  an  approval  of  WrighVs  case,  17  Texas  Court  of 
Appeals,  152,  on  the  doctrine  of  autrefois  acquit  and  autrefois  conviet 
See  also  the  statement  of  the  case  for  a  plea  of  former  acquittal  which, 
being  bad  upon  its  face,  was  properly  stricken  out;  and  for  a  plea  of  for 
mer  conviction  which,  being  in  all  respects  a  valid  plea,  and  alleging  in 
due  form  facts  which,  if  proved,  would  constitute  a  bar  to  this  proseca- 
tion,  entitled  the  accused  to  a  hearing  upon  the  same;  wherefore  the  trial 
court  erred  in  striking  it  out,  and  refusing  to  hear  evidence  in  support  of 
the  same.    Shubert  t>.  'State,  551. 

12.  **  The  Illustrated  Police  News"  and  "  The  Police  Gazette"  are  pub- 
lications specially  enumerated  in  the  statute,  (Art.  4675,  Gen.  Laws  Seven- 
teenth Leg.,  Special  Sess.,  p.  18),  as  among  those  the  sale  of  which  can 
not  be  pursued  as  an  occupation  without  the  payment  of  the  tax  levied 
therefor,  and  it  was  not  necessary  that  the  indictment  should  further  de- 
scribe them  than  by  name.    Baldwin  v.  State,  591. 

•*  POLICE  GAZETTE." 

*'The  Illustrated  Police  News"  and  the  *' Police  Gazette"  are  publica- 
tions specially  enumerated  in  the  statute  (Art.  4675,  Gen.  Laws  Seven- 
teenth Leg.,  Special  Sess.,  p.  18),  as  among  those  the  sale  of  which  can 
not  be  pursued  as  an  occupation  without  the  payment  of  the  tax  levied 
theiefor,  and  it  was  not  necessaiy  that  the  indictment  should  further  de- 
scribe them  than  by  name.    Baldwin  v.  State,  591. 

POSSESSION  OP  RECENTLY  STOLEN  PROPERTY. 

Possession  of  recently  stolen  property,  if  such  possession  be  un- 
explained, is  prima  facie  evidence  of  theft,  such  ajs  will  authorize 
the  inference  or  presumption  of  guilt,  but  such  inference  or  presumption 
is  not  a  mere  legal  one,  but  is  one  of  fact  to  be  found  by  the  jury.  The 
tria>  court  should,  in  no  instance,  charge  the  conclusiveness  of  such  infer- 
ence and  presumption,  but  should  submit  them  as  facts  to  be  found  by 
the  jury,  for,  at  most,  they  are  but  circumstances  from  which  guilt  is  in- 
ferred, and  not  positive  proof  establishing  it.  Under  this  rule,  the  trial 
court  erred  in  charging  in  this  case  that  *'  the  possession  of  property  re- 
cently stolen,  when  the  possession  is  unexplained,  is  an  evidence  of 
theft,"  etc    Ayers  v.  State,  399. 

POSTPONEMENT. 

Motions  to  postpone  or  to  continue  the  case  for  trial  on  account  of  sur- 
prise are  motions  addressed  to  the  sound  discretion  of  the  trial  court. 
Neveriheless,  if  the  court  improperly  refused  a  postponement  asked  for 
on  the  ground  of  surprise  by  the  evidence  of  a  Staters  witness,  and  the 
motion  for  new  trial  develops  that  the  absent  testimony  was  material, 
the  motion  for  new  trial  should  prevail.    Roach  v.  State,  249. 
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See  Appeal.  1,  4.  Local  Option  Law,  1,  8. 

Burglary,  8,  4.  New  Trial,  3, 4. 

CARRYiNtt  Pistol.  Notice,  1,  2. 

Charge  op  the  Court,  7,  8.       Postponement,  1. 
Conspiracy,  1.  Privilege  of  Counsel. 

Continuance,  1,  2.  Scire  Facias,  1-6. 

Election,  1.  Sentence,  1-6. 

Evidence,  1,  4, 11, 18, 17,  21.       Slander,  1,  2. 
Forgery,  1.  Theft,  1,  4, 11. 

Indictment,  1.  Transcript,  1. 

Interpretation  of  Codes,  5.  Unlawfully  Driving  Stock,  etc.^ 
Judgment  Nisi.  Variance. 

1.  The  granting  or  refusing  of  an  application  for  a  change  of  venue 
Ib  a  matter  committed  to  the  sound  discretion  of  the  trial  court.  The  ac- 
tion of  the  trial  court  upon  such  an  application  will  not  be  revised  on  ap- 
peal, unless  it  should  appear  that  such  discretion  has  been  abused.  See 
the  opinion  in  esctenso  for  circumstances  under  which  the  trial  court  is 
held  not  to  have  exceeded  its  discretion  in  refusing  an  application  for  a 
change  of  venue.    Martin  v.  State,  1. 

2.  The  courts  of  this  State  have  no  control  whatever  over  the  motives 
which  actuated  the  executive  in  bestowing  a  pardon  upon  a  convict.  If 
the  pardon  be  valid  upon  its  face,  it  must  be  given  its  full  force  and  effect, 
as  an  instrument  emanating  from  the  Governor  in  the  exercise  of  his 
constitutional  authority.  Objection,  therefore,  that  the  full  pardon  in 
this  case  was  granted  to  avoid  a  former  decision  of  this  court  holding  a 
conditional  pardon  insufficient  to  restore  the  competency  of  a  convict  as 
not  well  taken.    Id. 

3.  That  a  previous  conditional  pardon  was  granted  to  and  accepted  by 
the  convict  can  not  affect  the  validity  of  a  full  pardon  subsequently 
granted  to  and  accepted  by  him.    Id. 

4.  *^  Where,  by  the  Constitution,  a  particular  question  is  plainly  ad- 
dressed to  the  discretion  or  judgment  of  some  one  department  or  officer, 
the  interference  of  any  other  department  or  officer,  with  a  view  to  the 
substitution  of  its  own  discretion  or  judgment  in  the  place  of  that  to 
which  the  Constitution  has  conflded  the  decision,  would  be  impertinent 
and  intrusive.^^  Moreover,  such  interference  is  especially  interdicted  by 
Section  1  of  Article  2  of  our  Constitution.  It  is,  therefore,  beyond  the 
province  of  this  court  to  decide  whether  or  not  the  granting  of  a  pardon 
to  a  person  convicted  of  a  felony,  in  order  to  qualify  him  as  a  witness  in 
a  particular  case,  is  against  public  policy.    Id. 

5.  Article  583  of  the  Code  of  Criminal  Procedure  provides  as  follows: 
^' The  credibility  of  the  persons  making  affidavits  for  change  of  venue, 
or  their  means  of  knowledge,  m  ty  be  attacked  by  the  affidavit  of  a  cred . 
ible  person,  and  the  issue  thus  formed  may  be  tried  and  determined  by 
the  judge,  and  the  application  granted  or  refused  as  the  law  and  the  facts 
shall  warrant.^*  See  the  opinion  in  extenso  for  a  controverting  affidavit 
Tield  sufficient  to  raise  the  issue  of  prejudice  or  no  prejudice,  in  resist- 
ance to  the  application  for  a  change  of  venue.    Pierson  v.  State^  14. 
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6.  The  filing  by  the  State  of  a  sufficient  controverting  affidavit  raises 
upon  the  application  for  the  change  of  venue,  an  issue  of  fact  as  to  the 
truth  of  the  grounds  set  up  in  the  application;  and  evidence  pro  and  con 
the  application,  in  addition  to  the  testimony  of  the  compurgators  and 
the  controverting  affiants,  is  admissible  upon  the  issue  thus  raised,  the 
burden  of  proof  resting  upon  the  applicant.  That  the  trial  court,  as  in 
this  case,  imposed  that  burden  upon  the  State  was  an  error  of  which  the 
defendant  can  not  be  heard  to  complain.    Id. 

7.  A  person  is  not  disqualified  as  a  juror  because  of  opinion  unless 
there  has  been  established  in  his  mind  such  a  conclusion  of  the  guilt  or 
innocence  of  the  accused  as  will  influence  him  in  finding  his  verdict. 
The  mere  fact  that  the  proposed  juror  heard  the  trial  of  the  accused^s  co- 
defendant,  for  the  same  offense,  and  approved  the  verdict  of  conviction, 
will  not  suffice  to  disqualify  the  juror.    Id. 

8.  A  proposed  juror  sought  excuse  from  service  upon  the  ground  that 
he  was  one  of  the  compurgators  to  the  defendant's  application  for  a 
change  of  venue.  He  was  held  competent  by  the  trial  court,  and  was 
accepted  by  the  State.  The  proposed  juror  further  protesting  that  he 
might  be  held  responsible  in  the  event  of  the  ausquittal  of  the  defendant, 
he  was  excused  by  the  trial  court  without  the  acceptance  or  rejection  of 
the  defendant.  To  this  action  of  the  trial  court  the  defendant  excepted. 
The  State's  attorney  thereupon  had  the  juror  recalled  and  tendered  to 
the  defendant,  and  asked  if  the  defendant  would  accept  the  jaror  and 
have  him  sworn.  The  defendant  replied  that  he  stood  '*mute,"  and  the 
court  again  excused  the  juror,  and  the  defendant  excepted.  Held  that, 
having  declined  the  proffercvi  juror,  the  defendant  has  nothing  to  com- 
plain of.    Id. 

9.  It  was  not  error  for  the  trial  court  to  refuse  to  permit  the  defend- 
ant to  peremptorily  challenge  a  proffered  juror  aft-er  his  peremptory 
challenges  were  exhausted.   Id. 

10.  Declarations  of  the  deceased  made  within  five  minutes  after  he  was 
shot,  as  to  what  person  or  persons  shot  him,  are  held  admissible  as  par 
of  the  res  gestce  in  the  present  case,  under  all  the  facts  in  proof.     Id. 

11.  As  a  predicate  for  the  admission  of  the  dying  declaration  of  the 
deceased,  made  to  his  medical  attendant  on  the  morning  after  the  injury, 
the  State  proved  by  the  medical  attendant  that  he  found  the  deceased  to 
be  rational  and  conscious  of  approaching  death;  that  the  deceased  con- 
curred with  the  witness  that  the  wound  was  mortal;  and  that  in  reply 
to  deceased's  question,  the  witness  said  to  him:  ''  You  know  as  well  as  I 
do  that  this  character  of  case  is  usually  fatal.^*  and  the  deceased  assented 
and  replied  that  he  was  satisfied  it  would  kill  him.  Held  sufficient  as  a 
predicate  for  the  admission  of  the  dying  declarations.    Id. 

12.  As  a  predicate  for  the  admission  of  the  dying  declaration  of  the 
deceased  to  another  witness,  the  State  proved  by  another  witness  that 
when  he  entered  the  room  in  which  the  deceased  was  lying,  the  deceased 
said:  '*  Rosenberg,  I  can  not  live,  and  I  want  to  make  my  dying  state- 
ment.'^   Held  sufficient.    Id. 

18.    See  the  opinion  in  extenso  for  remarks  of  the  prosecatlng  attorney, 


PRACTICE— eonWnwed. 

ia  arguiueot  to  the  jury,  held  legitimate,  in  view  of  the  previous  ntter- 
ancee  or  counsel  for  the  defease  upon  the  same  snbj^t.    Id. 

14.  "Baiifie,"  or  "accustomed  range."  as  used  iu  the  statute,  ia  matter 
of  local  description,  and,  unlike  a  generic  term  requiring  the  species  to 
be  stated,  it  admits  ot  proof  under  the  general  allegation,  without  defin- 
ing by  averments  the  limits  of  the  range.    Foster  v.  Stale,  80. 

15.  Charge  of  the  court  to  the  jury  may  be  looked  to  (or  the  purpose 
ot  ascertaining  the  offense  of  which  their  verdict  in  Buch  a  case  oonvlcts 
the  accused.    Id. 

16.  In  refusing  to  permit  the  accused  to  prove  by  a  State's  witness  the 

trial  court  erred. 
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considered  as  a  whole,  and  not  by  isolated  parts  or  paragraphs.  If  as  a 
whole  it  is  correct  and  safflcient,  it  meets  the  demands  of  the  law.  Hart 
V,  State,  163. 

28.  The  mle  obtains  in  this  State  rhat  it  devolves  apon  the  defense  to 
reserve  exception  to  an  objectionable  charge,  or  to  request  of  the  trial 
court  a  special  instruction  correcting  the  objectionable  features  of  the 
charge,  and  that,  if  one  or  the  other  step  is  not  taken,  the  charge  will 
not  be  revised  on  appeal,  unless  the  misdirection  or  omission  complained 
of  is  of  such  character,  in  view  of  all  the  circumstances  of  the  case,  as 
may  have  injured  the  rights  of  the  defendant.  Applying  this  role  to  the 
.objection  urged  to  the  seventh  paragraph  of  the  charge  in  this  case,  the 
objection  can  not  be  held  fatal  in  the  absence  of  an  exception  and  of  a 
requested  instruction,  and  further,  the  omission  is  Jield  to  have  been 
cured  and  supplied  by  the  ninth  paragraph.  See  the  statement  of  the 
case  for  the  seventh  and  the  ninth  paragraphs  of  the  charge.    Id, 

24.  Article  779  of  the  Code  of  Criminal  Procedure  provides  that  "  a 
new  trial  must  be  applied  for  within  two  days  after  conviction;  but  for 
good  cause  shown,  the  court,  in  cases  of  felony,  may  allow  the  applica- 
tion to  be  made  at  any  time  before  the  adjournment  of  the  term  at 
which  the  conviction  was  had."  The  record  discloses  that  the  trial  court, 
in  this  case,  entertained  the  motion  for  new  trial  and  considered  it  upon 
its  merits,  although  it  waa  not  filed  within  the  time  prescribed  by  law. 
ffeld^  that  such  action  was  within  the  sound  discretion  of  the  trial  court, 
and  the  presumption  obtains  that  the  necessary  good  cause  was  shown. 
Id. 

25.  See  the  statement  of  the  case  for  newly  discovered  evidence  set 
forth  in  support  of  an  application  for  new  trial,  upon  which  it  is  Tield 
that  the  new  trial  should  have  been  awarded.    Id, 

26.  In  civil  cases  the  trial  court  has  full  control  over  its  judgments  un- 
til the  adjournment  of  the  trial  term,  and  can,  upon  its  own  motion,  set 
aside  or  reform  the  same,  or  grant  a  new  trial  according  to  the  justice  of 
the  case,  upon  the  merits  as  well  as  matters  of  form.  The  same  rule  ap- 
plies to  misdemeanor  cases;  and  hence  the  trial  court,  in  this  case,  did 
not  err  in  correcting  its  judgment  during  the  term  at  which  it  was  ren- 
dered, so  as  to  make  it  appear  therefrom  that  the  appellant  had  been 
convicted  of  an  aggravated  assault.    Metcalf  v,  8tat6,  174. 

27.  Note  the  approval  of  the  rule  laid  down  in  Fuller  and  Wimberly's 
case,  19  Texas  Court  of  Appeals,  241,  to  the  effect  that  "the  writ  of 
habeas  corpus  will  not,  under  the  law  of  this  State,  be  awarded  when 
the  application  therefor  shows  that  the  applicant  is  restrained  of  his  lib- 
erty by  a  sheriff,  acting  under  a  commitment  issued  by  the  district  court 
after  trial  and  judgment  of  conviction  for  a  felony."  In  this  case  the  ex- 
hibits, which  were  made  part  of  the  application  for  the  writ,  show  that 
the  accused  had  been  tried  and  convicted  in  the  district  court  of  Parker 
county,  for  cattle  theft.  The  sheriff^s  return  showed  that  he  held  the 
applicant  by  virtue  of  the  said  judgment  of  conviction.  The  evidence 
sustaining  the  sheriff's  return,  the  trial  court  refused  the  relief  prayed 
for,  and  remanded  the  applicant  to  custody.    Held,  that,  under  the  rate 
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annoanced,  the  trial  jndfpi  eould,  in  the  first  instance,  bsvo  refused  the 
writ,  but,  having  awarded  It  and  retnsed  the  relief,  it  does  not  devolve 
npon  this  court  to  pass  upon  the  validity  of  his  action,  and  the  jadgment 
is  therefore  afQrmed.    Bx  ParU  PaU,  190. 

28.  It  ii  essential  to  the  aufQclenoj  of  a  coavictioQ  that  the  defendant 
pleaded  to  the  iodietment,  or  that  the  plea  of  not  guilt;  was  entered  for 
him,  which  fact,  on  appeal,  mnst  appear  Id  the  final  judgment  brought 
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*       •       •      Verbal  and  written  declarations  are  often  said  to  be  admie* 
sible  as  part  of  the  res  gestce.    As  snch  they  are  most  properly  admissible 

when  they  accomoany  some  act,  the  nature,  object  or  motives  of  which 

are  the  subject  of  inquiry.    In  such  cases  words  are  receivable  as  original 

evidence,  on  the  ground  that  what  is  said  at  the  time  affords  legitimate         , 

if  not  the  best  means  of  ascertaining  the  character  of  snch  equivocal         j 

acts  as  admit  of  explanation  from  those  indications  of  the  mind  whieh 

language  affords.'*    Brumley  «.  State,  2Si,2. 

85.  Otherwise  stated,  the  rule  is  sls  follows:  *^  When  it  is  necessary  on 
the  trial  of  a  cause,  to  inquire  into  the  nature  of  a  particular  act,  or  the 
intention  of  the  person  who  did  the  act,  proof  of  what  the  person  6a«d  at 
the  time  of  doing  the  act  is  admissible  in  evidence  as  part  of  the  res  gesta 
for  the  purpose  of  showing  its  true  character;  but,  to  render  such  decla- 
rations competent,  the  act  with  which  it  is  connected  should  be  pertinent 
to  the  issue;  for,  when  the  act  is  per  se  incompetent,  the  union  of  the  two 
will  not  render  the  declaration  admissible."  See  the  opinion  in  extenso 
for  evidence  in  a  murder  case  Iield^  under  the  rule  stated,  and  under 
the  circumstances  of  the  case,  to  have  been  erroneously  admitted.    Id. 

86.  By  inadvertance  the  county  attorney  endorsed  on  a  substituted  in- 
formation a  different  number  than  that  by  which  the  case  was  originally 
entered  upon  the  docket,  and  the  defense,  therefore,  objected  to  the  sub- 
stitute. Held,  that  the  mistake  should  have  been  corrected  upon  the 
motion  of  the  county  attx>rney,  or  by  the  trial  court  upon  its  own  motion. 
Stiff  V.  8taU,  255. 

87.  The  record  on  appeal  must  show  affirmatively  that  the  venue  of 
the  offense  was  proved  as  alleged.  Otherwise-  a  conviction  will  be  re- 
versed.    Williams  v.  State,  256. 

38.  The  complaint  and  information  impleaded  '*  Clements  Turner." 
The  evidence  names,  and  the  verdict  and  judgment  condemn,  '*  Turner 
Clements."  The  record  fails  to  identify  the  party  prosecuted  as  Clements 
Turner  as  this  appellant  who  was  convicted  as  Turner  Clements.  Held, 
that  the  variance  is  fatal.     Clements  v.  State,  268.  \ 

39.  On  appeal  from  justices  and  other  inferior  courts,  to  the  county 
court,  it  is  not  required,  as  in  cases  of  recognizance  from  the  district  and 
county  courts,  that  the  appeal  bond  shall  name  the  offense  of  which  the 
defendant  has  been  convicted.    Miller  v.  State,  275. 

40.  Appeal  bonds  and  recognizances  in  misdemeanor  cases  must  be  ap- 
proved from  the  court  from  whose  judgment  the  appeal  is  prosecuted,  in 
an  amount  equal  at  least  to  double  the  amount  of  the  fines  and  costs  ad- 
judged against  the  appellant.  The  appellate  court  can  not  approve  ap- 
peal bonds  in  criminal  cases.    Id. 

41.  Article  583  of  t\\e  Code  of  Criminal  Procedure  provides  two  modes 
in  which  the  application  of  an  accused  for  a  change  of  venue  may  be 
contested.  The  first  is  by  filing  the  affidavit  of  a  credible  person  at- 
tacking the  credibility  of  the  compurgators.  The  second  is  by  filing  the 
affidavit  of  a  credible  person  attacking  the  means  of  knowledge  pos- 
sessed by  the  compurgators.  Either  one  of  the  two  grounds  is  sufficient 
to  raise  the  issue  to  be  tried.    See  the  opinion  in  extenso  for  the  sub- 


PRACTICE— wnWnued. 

rarerse  the  means 

«lt  a  credible  per- 
trial  judge.  His 
id  tbat  he  was  the 
I,  and  tbat  he  wae 
ed  (or  the  murder 

of  the  Jury  com- 
inaDDer  provided 
al  conrt  is  author- 
it  the  body  of  the 
special  venire  was 
as  mncb,  however, 
iherllT  to  sumiuoD 
uoompanying  the 
lelected  before  the 
B  atiseDce  of  a  OOD- 
e  manner  required 


□dant,  conforming 
ms,  is  sotBcient  to 
tvefore  he  was  re- 
nt.   Id. 

f  the  locus  of  the 
ilioeator  before  it 
)ther  witnesses  in 
litted  in  evidence. 

>Qy  ot  the  State's 
le  to  tbem  by  the 
sgesta,  in  as  much 
.  tended  to  explain 
at  a  time  so  near 
t,  of  deliberate  <* 

i    exam  in  at  I  o 
together,    af 
ibout  two  B 
.  and  the 

that,  whi' 
but  Wltr 


"Dl 


784  21  Tbxas  Court  of  Appeals. 


Index. 


VRACTIG^—continued. 

came  home  the  next  momin^c,  and  she  woald  tell  yoa  what  to  say  about 
the  shot?  "  Held^  that  the  question,  under  the  oircnmstances  of  the  case, 
was  competent,  in  view  of  the  presence  of  the  defendant,  and  the  fact 
that  what  the  witness  wa«  told  by  his  uncle  was  superinduced  by  a  col- 
loquy between  the  latter  and  the  defendant.    Id. 

49.  See  the'statement  of  the  case  for  evidence  Tield  to  have  been  prop- 
erly excluded  as  irrelevant  and  immaterial.    Id, 

50  The  extent  to  which  counsel  may  read  from  books  as  part  of  his  ar- 
gument to  the  jury  is  a  matter  confided  largely  to  the  discretion  of  the 
trial  judge.  His  action  will  not  be  revised  on  appeal,  unleiss  that  discre- 
tion has  been  clearly  abused,  to  the  prejudice  of  the  accused.    Id, 

51.  Charge  of  the  court  need  not  instruct  the  jury  upon  the  law  of 
circumstantial  evidence,  unless  the  State  relies  exclusively  upon  that 
character  of  evidence.  This,  however,  is  not  a  case  in  which  the  incul- 
patory evidence  is  purely  of  a  circumstantial  character;  and,  even  if  it 
were,  the  accused  would  have  no  cause  to  complain  of  the  refusal  of  the 
court  to  permit  his  counsel  to  read  authorities  upon  the  subject,  in  as 
much  as  the  charge  comprehended  fully  and  sufficiently  the  law  of  cir- 
cumstantial evidence.    Id 

52.  See  the  statement  of  the  case  for  remarks  used  by  prosecuting 
counsel  in  argument,  held  not  to  be  an  abuse  of  the  privilege  of  discus- 
sion, in  as  much  as  they  were  provoked  and  justified  by  the  argument  of 
the  counsel  for  the  defense.  Moreover,  they  were  legitimate  as  warranted 
by  the  evidence  in  the  case.   Id, 

53.  Special  charges  of  the  court,  however  correct,  as  propositions  of 
law,  are  properly  refused  if  their  substance  is  embraced  in  the  general 
charge.    Id, 

54.  For  the  purpose  of  discrediting  a  witness,  it  is  competent  to  ask 
him  if  he  has  ever  been  confined  in  the  penitentiary  for  crime,  and  he 
can  be  required  to  answer.  In  so  far  as  it  announces  the  contrary  doc- 
trine, the  case  of  The  State  v.  Ivy,  41  Texas,  85,  is  overruled.  Lights  v. 
State,  308. 

55.  It  is  a  rule  of  evidence  that,  in  prosecutions  for  rape,  or  assault 
with  intent  to  rape,  **  recent  complaint  of  the  person  injured,  her  state 
and  appearance,  marks  of  violence,  and  the  condition  of  her  dress  shortly 
after  the  alleged  occurrence,  may  be  proved  as  original  evidence."  See  the 

i  opinion  in  extenso  for  evidence  held,  under  this  rule,  to  have  been  prop- 

erly admitted.    Id. 

56.  It  is  not  required  that  the  charge  of  the  court  shall  embody  the 
statutory  definition  of  the  offense,  provided  the  constituent  elements 
are  so  charged  that  the  jury  are  required  to  find  their  existence  as  a 
prerequisite  to  conviction.  In  this  case  the  jury,  after  being  correctly 
charged  as  to  what  would  constitute  an  assault,  were  instructed  that, 
^*  where  a  male  person  makes  an  assault  on  a  woman,  with  intent  then 
and  there,  by  force,  to  have  carnal  knowledge  of  such  woman,  without  the 
consent,  and  against  the  will  of  the  woman,  such  assault  would  be  an 
assault  with  intent  to  rape."  Held  sufficient  to  charge  the  cardinal  ele- 
ments of  rape.    Id. 
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ST.  In  each  or  these  two  oases,  the  defendant  proseouted  to  the  coa&ty 
oonrt  an  appeal  from  conviction  in  the  justice's  court  for  a  violation 
of  the  Sunday  law.  The  State  moved  the  county  court  to  dismiss  the 
appeals  because  of  improperly  certided  transcripts  from  the  Justice's 
court.  These  motions  were  met  by  motions  of  the  defendant  for  cer- 
tiorari to  bring  up  perTeot  records.  The  county  court  overruled  the 
defendant's  motions  and  dismissed  the  appeals.  Held,  error.  The 
motions  of  the  State  should  have  been  overruled,  and  the  oertloraris 
awarded.     Toigt  v.  State,  831. 

68.  When  the  case  was  called  for  trial,  the  defense  asked  for  time  in 
whiflh  to  prepare  and  file  a  plea  of  former  oonvlotiou.  The  trial  court 
awarded  fifteen  minutes,  to  which  the  defense  objected  as  insufBoIent  time 
whereupon  the  court  ordered  the  trial  to  proceed.  After  a  part  of  the 
State's  evidence  was  introduced,  the  defendant's  counsel  announced  that 
the  plea  of  former  conviction  was  complete,  and  offered  to  read  the  StUOS 
to  the  jury.  The  trial  court,  upon  the  motion  of  the  State,  struck  out 
and  refused  to  entertain  the  plea,  and  the  defendant  excepted.  Seld, 
error;  and  that,  under  the  circumstances  of  the  case,  more  time  should 
liave  been  granted  the  defendant  to  prepare  his  plea,  and  further,  that 
the  same  should  have  been  entertained  and  tried  upon  its  merits.  Coon 
«.  State,  332. 

fi9.  The  acquittal  of  one  defendant  charged  with  fomioation  will  not 
operate  per  ae  OB  an  acquittal  of  the  paramour,  notwithstanding  the  of- 
fense la  one  which  can  be  committed  only  by  two  persons.  Note  the  ap- 
proval of  the  doctrine  announced  in  Alonio's  case,  15  Texas  Court  of  Ap- 
peals, 378.    LedbetUr  v.  Stale,  344. 

60.  Judgment  nunc  pro  tunc  entered  In  a  justice's  court,  at  a  term  sub- 
sequent to  the  trial,  will  sup|>ort  an  appeal  to  the  county  court,  where- 
fore the  latter  court  erred  iu  dismissing  an  uptieal  from  a  justice's  court 
because  no  notice  of  appeal  was  given  iu  the  justice's  court  at  the  trial, 
and  prior  to  the  rendition  of  a  valid  final  jadgment  in  the  case.  Nelaoti 
V.  State,  351. 

01.  Errors  of  omission  in  the  charge  of  the  court,  when  complained  of 
for  the  firbt  time  In  the  motion  for  a  new  trial,  will  be  considered  by  this 
court  ta  connection  with  the  whole  record,  and  will  not  be  revised  anlese 
they  be  of  such  character  as  were  calculated  to  operate  injuriously  to 
the  rights  of  the  accused.    Crist  v.  State,  381. 

62.  AfKdavits  dehor*  the  record  have  no  standing  in  this  court.  The  cer- 
certificate  of  the  trial  judge  to  the  statement  of  facts  is  conclusive.    Id 

03.   The  ability  "  to  write,"  prescribed  by  the  Code  of  Procedure  as  o- 
of  the  qualifications  of  a  juror,  is  not  satisfied  by  the  proposed  jur 
ability  to  wri^te  hia  name  and  nothing  more.    The  statute  oontemp' 
that  the  juror  shall  be  able  to  express  his  ideas  in  writing.    Johm 
State,  SOS. 

64.    A  proposed  juror  stated  on  his  voir  dire  that  he  heard  ■ 


786  21  Texas  Court  of  Appeals. 


Index. 


PB.ACTICE— continued. 

that,  notwithstandiDg  such  former  opinioD,  he  could  render  an  impartial 
verdict  according  to  the  law  and  the  evidence.  At  the  instance  of  the 
prosecution,  and  over  objection  by  the  defense,  the  juror  was  held  in- 
competent. Held,  error.  The  juror  did  not  state  that  he  then  enter- 
tained any  conclusion  as  to  the  guilt  or  innocence  of  the  defendant,  and 
the  opinion  he  spoke  of  was  a  past,  and  not  a  present  opinion.  More- 
over, the  juror  declared  that  such  former  opinion  would  not  influence  his 
verdict,  and  without  further  examination  showing  that  it  probably 
would,  the  juror  should  not  have  been  rejected  over  the  defendant's 
objection.    Id. 

65.  The  State  wf^s  permitted,  over  the  objection  of  the  defendant,  to 
prove  by  a  witness  the  acts  and  declarations  of  the  prosecuting  witness, 
after  the  commission  of  the  alleged  rape.  Held,  that  the  evidence  was 
inadmissible.  The  rule  on  the  subject  is  as  follows:  *^  In  prosecutioos 
for  rape,  the  party  injured  being  a  witness,  it  is  admissible  to  prove  that 
she  made  complaint  of  the  injury  while  it  was  recent,  but  the  particulars 
of  her  complaint  are  not  evidence,  except  to  corroborate  her  testimony 
when  attacked.  In  any  view,  such  statements  can  not  be  received  as 
independent  evidence  to  show  who  committed  the  offense. ''^    Id. 

66.  The  trial  court  charged  the  jury,  in  effect,  that  the  burden  of 
proof  rested  on  the  defendant  to  show  by  a  preponderance  of  evidence 
the  facts  establishing  the  alibi  relied  upon  as  a  defense,  but  that,  if  the 
defendant  should  show  such  facts  as  would  raise  a  reasonable  doubt  as 
to  whether  he  could  have  been  present  at  the  commission  of  the  offense, 
he  should  be  acquitted.  Held,  error,  because  the  charge,  in  its  t^rms,  is 
contradictory  and  inconsistent;  and  in  this  State  the  burden  is  not  on 
the  defendant  to  prove  his  alibi.  Proof  of  alibi  is  nothing  but  evidence 
controverting  the  State's  hypothesis  and  proof  of  guilt.    Id. 

67.  Note  the  opinion  for  the  disapproval  by  this  court  of  the  prac- 
tice of  prosecuting  counsel  in  propounding  irrelevant  and  impertinent 
questions  to  witnesses  for  the  purpose  of  prejudicing  the  jury  against  the 
accused,  and  the  suggestion  that,  in  certain  cases,  such  questions,  though 
disallowed,  may  work  such  preiudice  as  to  demand  a  reversal  of  a  con- 
viction. But  note  this  case  for  questions  which,  though  not  relevant  or 
pertinent,  are  held  not  to  operate  such  prejudice.  Alexander  v.  State, 
406. 

68.  Proof  of  the  venue  is  indispensable  to  the  legality  of  a  conviction 
for  crime.     West  v.  State,  427. 

69.  The  defendant's  explanation  of  the  inculpatory  circumstances 
against  him  with  rei^pect  to  the  pistol  carried  by  him  was  both  reason- 
able and  probably  true,  and  the  State  made  no  effort  to  contradict  it 
The  evidence,  as  a  whole  (for  which  see  the  statement  of  the  case)  is  in- 
sufficient to  support  the  conviction  for  unlawfully  carrying  a  pistol.    Id. 

70.  The  transportation  of  a  pistol  home  from  the  place  of  purchase, 

whether  loaded  or  unloaded,  does  not  constitute  the  offense  of  unlaw- 
fully carrying  a  pistol;  nor  does  the  fact  that  the  same  was  discharged 

in  transit  bring  the  act  within  the  purview  of  the  statute.    Id. 

71.  It  is  expressly  provided  by  statute  that  the  charge  of  the  ooort 
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shall  diftinctly  set  forth  the  law  of  the  case.    If  it 
exception  is  reserved  to  it,  and  shown  by  proper 
court,  then  it  becomes  the  duty  of  this  court  to  re 
error,  without  inquiry  as  to  the  eflPect  such  error  m 
result  of  the  trial.    Paulin  u.  8tate^  436. 

72.  Transcript  showing,  in  the  caption  of  the  cai 
tried  the  case  presided  by  exchange  with  the  regula 
sufficiently  shows  the  lawful  authority  of  the  jud^e 
and  determine  the  cause.  Entry  of  a  formal  or 
change  of  districts  was  not  necessary.     Wyers  v.  Si 

78.  Special  venire,  which  shows  the  style  and 
and  which,  though  in  its  preliminary  recitals  it 
the  court  or  county  in  which  the  case  was  pendi 
the  mandatory  part  that  the  persons  named  wer 
be  and  appear  before  the  honorable  district  court  < 
Texas,  at  the  court  house  thereof,  in  G-eorgeto^ 
day  of  January,  A.  B.  1886,  then  and  there  to  sei 
aforesaid,  in  the  above  stated  cause, ^^  etc  ,  is  not  o 
tion  that  the  writ  does  not  show  in  what  case  th( 
in  what  cause  the  said  proceedings  were  pending. 

74.  It  was  not  error  to  permit  the  sheriff  to  \ 
the  special  venire  facias.    Id, 

75.  Article  617  of  the  Code  of  Criminal  Proce 
than  that  the  names  of  all  the  jurors  summoned  u 
shall  be  served  upon  the  defendant  more  than  on 
called  for  trial.  The  provisions  of  the  said  artlcl 
the  mere  fact  that  the  certified  copy  served  on  t" 
other  names,  which  were  erased.    Id, 

76.  It  is  an  established  rule  of  statutory  con 
the  particular  provision  of  a  statute  relates  to  sc 
where  compliance  is  a  matter  of  convenience  ra 
where  the  directions  of  a  statute  are  given  with  a 
derly,  and  prompt  conduct  of  business  merely, 
erally  be  regarded  as  directory."    With  respect  to 
has  established  the  rule  that,  *'  When  ever  then 
that  injury  may  have  resulted  to  the  defeudan 
felony,  from  a  failure  to  observe  directions  given 
islature,  the  judgment  should  be  reversed."    Heh 
620,  and  621  of  the  Code  of  Criminal  Procedure,  i 
tion  of  the  trial  jury  in  a  case  of  capital  felony, 
the  failure  of  the  trial  court  to  conform  to  thei 
unless  injury  to  the  defendant  be  shown.    Note 
which  no  injury  is  shown  to  have  resulted  from 
tides.     Id, 

77.  That  the  statement  of  facts  was  approved 
judge  after  the  same^was  filed  by  the  clerk,  was 
is  not  an  objection  to  the  instrument  which  will 
Kerrigan  v,  State,  487. 


788  21  Texas  Court  of  AppEAiiS. 


Index. 


TRACTION— continued. 

78.  It  \b  only  required  of  the  trial  judge  that  he  shall  make  out  and 
sign  a  '^correct  statement  of  the  facts  proved  on  the  trial."  Keither  the 
statute  (Rev.  Stat,  Art.  1378,)  nor  the  rule  (Dist.  Ct.  Rule  116)  requires 
that  the  certificate  should  state,  in  so  many  words,  that  the  statement 
contains  all  the  facts  proved.  Certificate  that  the  statement  of  facts  is  a 
''  correct  statement  of  the  facts  proved  "  Is  sufficient  to  certify  the  state- 
ment of  facte.    Id, 

79.  Asportation  of  the  stolen  goods  is  not,  in  this  State,  a  neces- 
sary element  of  the  crime  of  theft.  The  cuscused,  in  this  case,  pointed 
out  to  the  prosecuting  witness  a  certain  cow  and  c4lf  on  the  range, 
claimed  falsely  that  he  owned  them,  and  sold  them  to  the  witness.  Held, 
sufficient  to  show  such  a  fraudulent  ^'  taking"  as  is  meant  by  the  statute 
defining  theft.    Doss  v.  State,  505. 

80.  To  the  extent  that  it  holds  it  necessary,  in  order  to  constitute  a 
fraudulent  taking  that  the  stolen  property  must  have  passed  into  the  ac- 
tual, manual  possession  of  the  thief,  the  case  of  Lott  v.  The  State,  90 
Texas  Court  of  Appeals,  230,  is  overruled.     Id. 

81.  New  trial  is  properly  refused  when  requested  because  of  the  re- 
fusal of  a  continuance,  if,  when  considered  in  the  light  of  the  evidence 
adduced  upon  the  trial,  the  absent  testimony  is  not  probably  true.    Id. 

82.  One  of  the  requisites  of  a  final  judgment  is  that  it  shall  show,  in 
cajBe  of  conviction,  that  it  is  considered  by  the  court  that  the  defendant 
is  Judged  to  be  guilty  of  the  offense  as  found  by  the  jury;  or,  in  case  of 
acquittal,  that  the  defendant  be  discharged.  In  this  case,  the  judgment 
and  sentence  are  without  the  support  of  a  verdict.    Oaither  f>.  8UUe,  537. 

88.  It  is  essential  to  the  validity  of  a  conviction  that  the  defendant 
pleaded  to  the  indictment,  or  that  a  plea  of  not  guilty  was  entered  for 
him.  The  recital  in  the  judgment  that  the  defendant  pleaded  not  guilty 
to  the  theft  of  the  cattle,  shows  specifically  that  he  did  not  plead  to 
the  second  count  in  the  indictment,  upon  which  count  the  verdict  found 
him  guilty.  Hence,  the  conviction  is  without  a  plea  upon  which  to  stand. 
Id. 

84.  It  is  a  statutory  rule  of  evidence  that  when  a  detailed  act,  declara- 
tion, conversation,  or  writing  is  given  in  evidence,  any  other  act,  declar- 
ation, or  writing  which  is  necessary  to  make  it  fully  understood,  or  to  ex- 
plain the  same,  may  also  be  given  in  evidence.  See  the  opinion  in  ex- 
tenso  for  evidence  which  it  is  held  should  have  been  admitted  under  this 
rule.     Id. 

86.  Charge'  of  the  court  is  not  revisable  for  immaterial  error  unless  the 
same  was  excepted  to  at  the  i)roper  time.    Pierce  v.  State,  540. 

86.  Whether  or  not  the  weapon  used  in  committing  an  assault  is  in  fact 
a  deadly  one  is  a  matter  of  proof,  and  depends  in  some  cases  upon  its  use 
or  the  m^ner  of  its  use.  If  the  weapon  (a  pistol  in  this  case)  was  used 
to  strike  with  only,  the  assault  would. not  be  aggp*avated  unless  the  evi- 
dence shows  tnat  when  used  in  that  manner  it  was  a  deadly  weapon;  or 
that,  by  means  of  such  use,  serious  bodily  injury  was  inflicted;  or  that  the 
assault  was  committed  with  premeditated  design,  and  by  the  use  of 
means  calculated  to  inflict  great  bodily  injury.    The  proof  failing  to  es- 
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tablish  the  deadly  character  of  the  pistol  wht;n  used  as  a 
yfitht  the  presumption  obtains  that  it  was  not,  as  used,  i 
and  the  proof  failing  further  to  establish  any  of  the 
enumerated,  the  issue  of  simple  assault  arises,  and  shoul 
mitted  in  charge  to  the  jury.  Failure  to'so  charge,  ho* 
sence  of  exception  or  additional  requested  charge,  is  n<: 
versa].    Id, 

87.  See  the  statement  of  the  case  for  evidence  held  t: 
trial  court  a  charge  upon  the  law  of  self  defense  as  en . 
570  in  connection  with  Article  571,  and  Articles  572  and 
Code.  Note  the  charges  upon  the  subject  of  self  defe  i 
case  and  held  so  far  deficient  as  to  require  a  reversal  « i 
notwithstanding  the  same  were  not  excepted  to  at  the 

88.  The  law  of  the  State  recognizes  no  '^reasonabh 
tions  *'  for  the  protection  of  a  gambling  house.  Unde  ' 
case  the  assault  can  not  be  justified  upon  the  plea  that  tl  i 
right  to  eject  the  iniured  party  from  the  gambling  roon 

89.  **  Pecuniary  obligatiou,^^  as  that  term  is  applie  I 
strument  in  the  statutory  definition  of  forgery,  means  *  i 
having  money  for  its  object,  and  every  obligation  for  tl  i 
a  civil  action  for  damages  may  be  lawfully  brought."    ' 
instrument  in  this  case  was  a  telegram,  dispatched  ii 
McK.,  at  San  Antonio,  to  one  E.,  at  Austin,  announcin  : 
L.,  and  asking  a  remittance  of  money  '^for  her  remains 
instrument  comes  within  the  statute  and  is  the  subjec 
ley  V,  State,  649. 

90.  See  the  opinion  fo>  an  approval  of  Wright's  case,  . 
Appeals,  152,  on  the  doctrines  of  autrefois  acquit  and  ; 
See  also  the  statement  of  the  case  for  a  plea  of  formei  i 
being  bad  upon  its  face,  was  properly  stricken  out;  anc  i 
er  conviction  which,  being  in  all  respects  a  valid  pie  , 
due  form  facts  which,  if  proved,  would  constitute  a  b  : 
tion,  entitled  the  accused  to  a  hearing  upon  the  sa  . 
trial  court  erred  in  striking  it  out,  and  refusing  to  hea 
port  of  the  same.    8hubert  v.  State,  551. 

91.  Qusera,  whether  the  courts  of  this  State  can  g«  : 
which  is  valid  upon  its  face,  and  inquire  into  the  part  i 
virtue  of  which  it  was  enacted?    Baldtoin  v.  State,  59 

92.  Legislative   power,  except  where   the  Const!  ti    1 
limits  upon  it,  is  practically  absolute.    And  where  1    i 
are  imposed,  they  •are  to  be  strictly  construed,  and  i    i 
efiTect  as  against  the  general  powers  of  the  Legislatui 
tations  clearly  inhibit  the  act  in  question.    Id, 

93.  The  rule  of  statutory  construction  is  otherwise     i 
follows:    ^'If  the  act  itself  is  within  the  scope  of  lef     1 
it  must  stand,  and  we  are  bound  to  make  it  stand 
intendment.    *    *    ♦    Nothing  but  a  clear   violatio 
tion,  a  clear  usurpation  of  power  prohibited,  will  jus     i 


^&0  21  Texas  Court  of  Appeals. 


Index. 


PRACTIC  E—oorainued. 

partment  in  pronouncing  an  act  of  the  legislative  department  nneonstita- 
tional  and  void.^^    Id. 

94.  In  this  case  it  is  urged  that  the  Act  of  May  4, 1882  (Art.  4665,  supra), 
levying  an  occupation  tcuc  upon  persons  who  engage  in  the  sale  of  the 
** Illustrated  Police  News"* and  the  *' Police  Gazette,"  etc.,  is  unconsti- 
tutional, and  in  violation  of  Section  40,  Article  8,  of  the  Constitution  of 
this  State,  in  that  it  was  enacted  at  a  special  session,  and  was  not  desig- 
nated by  the  Governor  as  a  subject  of  legislation  for  which  the  Legisla- 
ture was  convened  in  special  session.  Held^  that  this  objection  to  the 
constitutionality  of  the  Act  of  May  4,  1882,  is  not  well  taken.  The  proc- 
lamation of  the  Governor  convening  the  Legislature  in  special  session 
announced  the  purpose,  among  others,  *'to  reduce  the  tcuces,  both  ad 
valorem  and  occupation,  so  far  as  it  may  be  found  consistent  with  the 
support  of  an  efficient  State  government."  The  purpose  so  announced 
embraced  the  whole  subject  of  taxation,  and  authorized  any  and  all  such 
legislation  upon  that  subject  as  was  deemed  necessary  by  the  Legislature. 
Id. 

95.  A  defendant's  recognizance  given  on  appeal  to  this  court  can  be 
forfeited  only  when  the  judgment  against  him  below  has  been  ajjlrmed- 
A  reversal  of  the  judgment  rendered  below  places  the  cause  in  the  same 
condition  it  would  be  in  if  the  new  trial  had  been  awarded  by  the  trial 
court.  Upon  a  reversal  by  this  court  the  recognizance  on  appeal  has 
served  its  purpose  and  become  functus  officio.  The  original  recognizance 
or  bail  bond  of  the  accused  would  in  such  case  retain  its  full  force  and 
effect,  and  upon  such  obligation,  and  not  upon  his  appeal  bond  or  re- 
cognizance, the  accused  and  his  sureties  would  be  bound.  Wells  et  al.  fi. 
State,  594. 

96.  It  was  the  rule  prior  to  the  revision  of  the  codes  that  a  recogniz- 
ance on  appeal  could  be  forfeited  in  the  trial  court  after  the  reversal  and 
remand  of  the  case  by  the  Appellate  Court,  and  that  doctrine  was  upheld 
in  the  cases  of  Weaver  v.  Th6  State,  43  Texas,  386,  and  Riviere  v.  The 
State,  7  Texas  Court  of  Appeals,  55.  Those  decisions  have  had  no  appli- 
cation to  the  question  since  the  adoption  of  the  Revised  Code  of  Criminal 
Procedure,  Article  876  of  which  enacted  the  rule  as  above  stated.    Id. 

97.  The  purported  indictment  in  this  case  being  a  presentation  of  a 
grand  jury  composed  of  thirteen  persons  was  in  fact  no  indictment  at  all, 
and  conferred  no  jurisdiction  upon  the  trial  court  or  its  officers  to  re- 
quire a  bail  bond  or  recognizance  of  the  defendant,  and  hence  the  recog- 
nizance and  all  other  proceedings  based  upon  the  purported  indictment 
were  void.  The  rule  that  a  surety  upon  a  bail  bond  or  recognizance 
will  not  be  heard  to  question  the  sufficiency  of  an  indictment  after  judg- 
ment nisit  can  not  be  held  to  apply  to  a  case  in  which  there  was  in  fact  no 
indictment,  and  over  which  the  trial  court  had  not  acquired  jurisdiction. 
Id. 

98.  An  exception  to  the  rule  that  the  husband  and  wife  are  incompe- 
tent to  testify  against  each  other,  is  in  the  case  of  a  criminal  prosecution 
of  the  one  for  an  offense  committed  against  the  other.  Being  competent 
to  testify  in  such  case,  it  is  not  optional  with  such  a  witness  to  testify  or 
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charge  the  offense  of  oral  slander  of  a  femnle  as  that  offense  is  defined  in 
Article  645  of  the  Penal  Code  of  Texas.    Humbard  «.  State,  200. 

2.  From  the  rnle  which  requires  that  the  slanderous  words  shall  be 
substantially  alleged,  it  follows  that  they  must  be  substantially  proved. 
This  rule  does  not  require  that  all  of  the  words  shall  be  proved,  but 
that  the  essential,  important,  material  portion  of  the  ^lander  must  be 
proved  as  laid.  Proof  of  one  imputation  will  not  support  the  allegation 
of  another.    Id. 

SPECIAL  VENIRE. 

1.  Special  venire,  which  shows  the  style  and  number  of  the  ease, 
and  which,  though  in  its  preliminary  recitals  it  omitted  the  name  of 
the  court  or  county  in  which  the  case  was  pending,  distinctly  stated  in 
the  mandatory  part  that  the  persons  named  were  to  be  summoned  *^  to 
be  and  appear  before  the  honorable  district  court  of  Williamson  county. 
Texas,  at  the  court  house  thereof,  in  Q-eorgetown,  on  the  nineteenth 
day  of  January,  A.  D.  1886.  then  and  there  to  serve  as  special  jurors,,  as 
aforesaid,  in  the  above  stated  cause,"  etc.,  is  not  obnoxious  to  the  objec- 
tion that  the  writ  does  not  show  in  what  case  the  same  was  issued,  nor 
in  wh&t  cause  the  said  proceedings  were  pending.    Murray  v.  State,  466. 

2.  It  was  not  error  to  permit  the  sheriff  to  amend  his  return  uuon 
the  special  venire  facias.    Id, 

8.  Article  617  of  the  Code  of  Criminal  Procedure  requires  no  more 
than  that  the  names  of  all  the  jurors  summoned  under  the  special  venire 
shall  be  served  upon  the  defendant  more  than  one  day  before  the  case  is 
called  for  trial.  The  provisions  of  the  said  article  are  not  subverted  by 
the  mere  fact  that  the  certified  copy  served  on  the  defendant  contained 
other  names,  which  were  erased.    Id. 

STATEMENT  OP  PACTS. 

1.  Affidavits  dehors  the  record  have  no  standing  in  this  court.  The  oer- 
oertiflcate  of  the  trial  judge  to  the  statement  of  facts  is  conclusive.  Crist 
V.  State,  861. 

2.  That  the  statement  of  facts  was  approved  and  certified  by  the  trial 
Judge  after  the  same  was  filed  by  the  clerk,  was  a  mere  irregularity,  and 
is  not  an  objection  to  the  instrument  which  will  be  considered  on  appeal. 
Kerrigan  v.  State,  487.  a 

8.  It  is  only  required  of  the  trial  judge  that  he  shall  make  out  and 
sign  a  ** correct  statement  of  the  facts  proved  on  the  trial."  Neither  the 
statute  (Rev.  Stat.,  Art.  1878.)  nor  the  rule  (Dist.  Ct.  Rule  116)  requires 
that  the  certificate  should  state,  in  so  many  words,  that  the  statement 
contains  all  the  facts  proved.  Certificate  that  the  statement  of  facts  is  a 
••correct  statement  of  the  facts  proved  "  i»  sufficient  to  certify  the  state- 
ment of  facts.    Id. 
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primarily  and  chiefly  from  the  language  used  by  the  Legislature  to  ex- 
press its  meaning.  The  presumption  obtains  that,  in  the  enactment  of 
statutes,  especially  those  creating  and  punishing  crimes,  the  legislative 
power  weighed  well  the  words  it  employed,  and  it  becomes  the  duty  of 
the  court  construing  them  to  regard  closely,  and  even  adhere  to  the  lan- 
guage employed  by  the  Legislature  to  express  its  purpose.  If  the  words 
are  not  technical  nor  words  of  art,  the  presumption  is  that  they  were 
used  in  their  ordinary,  popular  or  general  signiflcation.  In  construing  a 
statute,  it  is  to  be  taken,  unless  the  contrary  appears,  that  the  words 
in  which  it  was  expressed  were  used  by  the  Legislature  in  no  unusual  or 
extraordinary  signification,  but  in  their  common  or  every  day  meaning. 
The  legitimate  function  of  the ^ court  is  to  interpret  the  legislative  will, 
and  not  to  supply  or  supplement  it,  or  extend  it  by  construction  or  in- 
tendment.   Id. 

107.  Stated  in  another  form,  the  rule  is  as  follows:  **To  ascertain  this 
(the  legislative)  intent,  it  is  the  duty  of  the  court  to  find,  by  other 
established  rules,  what  was  the  fair,  natural  and  probable  intent  of  the 
Legislature.  For  this  purpose  the  language  employed  in  the  act  is  first 
to  be  resorted  to.  If  the  words  employed  ar«)  free  from  ambiguity  and 
doubt,  and  express  plainly,  clearly  and  distinctly  the  intent,  according  to 
the  most  natural  import  of  the  language,  then  there  is  no  occasion  to 
look  elsewhere."    Id. 

108.  Another  rule  upon  the  same  subject  is  stated  as  follows:  *'If  the 
statute  is  drafted  in  clear  and  unambiguous  language,  and  the  literal 
meaning  of  the  language  leads  to  no  absurd  result,  and  is  not  repugnant 
to  any  other  parts  of  the  statute,  or  to  other  acts  in  pari  materia^  such 
literal  meaning  should  be  accorded  to  the  act  in  its  exposition."  See 
the  opinion  in  extenso  for  a  review  of  the  rules  on  the  subject    Id. 

109.  Article  683  of  the  Penal  Code  is  as  follows:  "  If  any  person  shall 
wilfully  and  mischievously  injure  or  destroy  any  growing  fruit,  com, 
grain,  or  other  agricultural  product  or  property  real  or  personal,  of  any 
description  whatever,  in  such  manner  as  that  the  injury  does  not  come 

.  within  the  description  of  any  of  the  offenses  against  property  otherwise 
provided  for  by  this  code,  he  shall  be  punished  by  fiine  not  exoet^ding  one 
thousand  dollars."  Held,  by  a  majority  of  the  court,  that  the  language 
of  the  said  Article  is  plain,  clear  and  unambigious,  and  admits  of  no 
other  interpretation  than  that  the  Legislature,  in  enacting  the  said 
Article,  intended  only  to  provide  a  punishment  for  injuries  to  agricultural 
product  or  property,  and  that  its  intention  comprehended  no  property  of 
any  other  character.  Note  also  the  criticism  of  the  court  of  the  propoei- 
tion  of  the  State  to  supply  certain  words  by  implication.    Id. 

110.  Note  the  dissenting  opinion  of  Hurt,  Judge,  to  the  effect  that, 
though  the  rules  of  construction  announced  by  the  majority  of  the  court 
are  correct,  they  are  not  applicable  to  this  case,  because  non-essential  to 
the  interpretation  ol  t^e  said  Article  6b3,  which  was  not  intended  by  the 
legislative  power  to  embrace  only  agricultural  product  or  property,  bat 
to  apply  to  all  property  of  any  description  whatever.    Id. 

111.  Note  the  opinion  of  the^court  for  the  distinction  between  this  case 
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6.  Article  683  of  the  Penal  Code  is  as  follows:  "If  any  person  shall 
wilfully  and  mischievously  injure  or  destroy  any  growing  fruit,  com, 
grain,  or  other  agricultural  product  or  property  real  or  personal,  of  any 
description  whatever,  in  such  manner  as  that  the  injury  does  not  come 
within  the  description  of  any  of  the  offenses  against  property  otherwise 
provided  for  by  this  code,  he  shall  be  punished  by  fine  not  exceeding  one 
thousand  dollars.'*  Held,  by  a  majority  of  the  court,  that  the  language 
of  the  said  Article  is  plain,  clear  and  unambigious,  and  admits  of  no 
other  interpretation  than  that  the  Legislature,  in  enacting  the  said 
Article,  intended  only  to  provide  a  punishment  tor  injuries  to  agricultural 
product  or  property,  and  that  its  intention  comprehended  no  property  of 
any  other  character.  Note  also  the  criticism  of  the  court  of  the  proposi- 
tion of  the  State  to  supply  certain  words  by  implication.    Id. 

7.  Note  the  dissenting  opinion  of  Hurt,  Judge,  to  the  effect  that, 
though  the  rules  of  construction  announced  by  the  majority  of  the  court 
are  correct,  they  are  not  applicable  to  this  case,  because  non-essential  to 
the  interpretation  of  the  said  Article  688,  which  was  not  intended  by  the 
legislative  power  to  embrace  only  agricultural  product  or  property,  but 
to  apply  to  all  property  of  any  description  whatever.    Id. 

SUBSTITUTION  OF  LOST  INDICTMENT. 

Article  484  of  the  Code  of  Criminal  Procedure,  authorizing  the 
substitution  of  lost  indictments,  is  constitutional,  conflicting  neither  with 
the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States, 
nor  with  section  10  of  the  Bill  of  Rights  of  the  Constitution  of  Texas. 
Withers  v.  State,  210. 

SUNDAY  LAW. 

1.  Information  charges  that  the  defendant  *' did  unlawfully  on  Sun- 
day sell  to  certain  persons  to  affiant  unknown,  certain  drinks  of  whisky, 
said  Day  being  then  and  there  a  liquor  den  lei.  ^^  The  motion  to  quash 
was  predicated  upon  the  proposition  that  the  information  was  insuffi- 
cient in  that  it  failed  to  allege  that  the  defendant  was  a  ''trader  ia 
a  lawful  business, ^^  or  that  he  was  a  ''retail  liquor  dealer.^*  Held^  that 
'*  liquor^'  is  "  merchandise^^  within  the  meaning  of  Article  186  of  the  Penal 
Code,  which  provides  that  if  any  ''  dealer  in  merchandise^'  shall  barter  or 
sell  on  Sunday,  ''he  shall  be  punished,^'  etc.,  and  the  information  was 
sufficient  to  charge  the  offense  of  selling  on  Sunday.    Day  v.  State,  218. 

2.  Note  the  opinion  for  an  approval  of  the  decision  In  Flood^s  case,  10 
Texas  Court  of  Appeals,  584,  as  pronounced  by  a  majority  of  this  court, 
whereby  municipal  ordinances  are  held  void  because  of  their  conflict  with 
the  law  of  the  State  inhibiting  traffic  on  Sunday.    Bohmyv,  State.  597. 

3.  Note  the  opinion  for  the  distinction  between  this  and  the  case  of 
Kurtz  V.  The  People,  88  Michigan,  279.    Id. 
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PRESUMPTIONS. 
See  EviDBNCB ,  62. 

PRINCIPAL  OFFENDERS. 

1.  The  dfstinotioii  between  principal  offenders  and  aceomplioes  is 
properly  stated  in  Cook^s  case,  14  Texas  Court  of  Appeals,  96,  as  follows: 
^*  The  acts  constituting  an  accomplice  are  auxiliary  only,  all  of  which 
may  be  and  are  performed  by  him  anterior  and  as  inducements  to  the 
crime  about  to  be  committed;  whereas  the  principal  offender  not  only 
may  perform  some  antecedent  act  in  furtherance  of  the  commission  of 
the  crime,  but  when  it  is  actually  committed  is  doing  his  part  of  the  work 
assigned  him  in  connection  with  the  plan,  and  in  furtherance  of  the  com- 
mon purpose,  whether  he  be  present  when  the  main  object  is  accom- 
plished or  not.  When  the  offense  is  committed  by  the  perpetration  of 
different  parts  which  constitute  one  entire  whole,  it  is  not  necessary  that 
the  offenders  should  be  in  fact  together  at  the  perpetration  of  the  offense 
to  render  them  liable  as  principals.  In  other  words,  an  accomplice  under 
our  statute  is  one  who  has  completed  his  offense  before  the  crime  is  actu- 
ally committed,  and  whose  liability  attaches  upon  its  commission  by 
virtue  of  his  previous  acts  in  bringing  it  about  through  the  agency  of  or 
in  connection  with  third  parties.  The  principal  offender  acts  his  part 
individually,  in  furtherance  of  and  during  the  consummation  of  the 
crime.    Smith  v.  State,  107. 

2.  In  Beanos  case,  17  Texas  Court  of  Appeals,  61,  the  rule  is  stated  as 
follows:  *'If  the  parties  acted  together  in  the  commission  of  the  offense 
they  are  principals.  If  they  agreed  to  commit  the  offense  together,  but 
did  not  act  together  in  this  commission,  the  one  who  actually  committed 
it  is  the  principal,  while  the  one  who  was  not  present  at  the  commission, 
and  who  was  not  in  any  way  aiding  therein,  as  by  keeping  watch  or  by 
securing  the  safety  or  concealment  of  the  principal,  would  be  an  accom- 
plice. To  constitute  a  principal  the  offender  must  either  be  present 
where  the  crime  is  committed,  or  he  must  do  some  act  during  the  time 
when  the  offense  is  being  committed,  which  connects  him  with  the  acts 
of  commission  in  some  of  the  ways  named  in  the  statute.  When  the  acts 
committed  occur  prior  to  the  commission  of  the  principal  offense,  or 
subsequent  thereto,  and  are  independent  of  and  disconnected  with  the 
actual  commission  of  the  principal  offense,  and  no  act  is  done  by  the 
party  during  the  commission  of  the  principal  offense  in  aid  thereof,  such 
party  is  not  a  principal  offender,  but  is  an  euMsomplice,  or  an  accessory  ac- 
cording to  the  facts.  ^'  See  the  opinion  in  extenso  for  a  review  of  the 
authorities  on  the  subject,  and  note  the  dissenting  opinion  of  Hurt, 
Judge,  holding  against  the  doctrine.    Id, 

3.  See  the  opinions  in  extenso  and  the  statement  of  the  case  for  evi- 
dence lield^  by  a  majority  of  the  court,  sufficient  to  support  a  conviction 
under  an  indictment  which  charges  the  accused  as  a  principal  in  the 
theft  of  liogs.  But  see  the  dissenting  opinion  of  Hurt,  Judge,  on  the 
questions  of  principal  offenders  and  accomplices;  and  note  his  condu' 
sion  that  the  evidence  establishes  the  guilt  of  the  accused  as  an  accom- 
plice, but  not  as  a  principal.     Watson  v.  State^  598. 
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PRINCIPAL  OFFENBERB— continued. 

4.  Note  the  opinion  of  Wiilson,  Jadge,  for  an  appro^ 
tion  of  principal  oflfenders  as  laid  down  in  the  cases  of  Seal 
7  Texas  Court  of  Appeals,  861;  Cook  v.  The  State,  14  Tex; 
peals,  06;  O'Neal  y.  The  State,  Id.,  582;  Bean  v.  The  State 
of  Appeals,  60;  Wright  v.  The  State,  18  Texas  Coartof 
M.  Smith  V.  The  State,  ante  p.  107;  Doss  v.  The  Stat«,  am 
V.  State,  598. 

PRIVILEGE  OP  COUNSEL. 

1.  See  the  opinion  in  extenso  for  remarks  of  the  prose  i 
in  argument  to  the  jury,  held  legitimate,  in  view  of  the 
ances  of  counsel  for  the  defense  upon  the  same  subject.     I 
14. 

2.  See  the  statement  of  the  case  for   remarks  used 
counsel  in  argument,  held  not  to  be  an  abuse  of  the  pr  i 
sion,  in  as  much  as  they  were  provoked  aud  justified  by   I 
the  counsel  for  the  defense.    Moreover,  they  were  legitim 
by  the  evidence  in  the  case.   Smith  v»  State,  277. 

8.    The  extent  to  which  counsel  may  read  from  books   i 
gument  to  the  jury  is  a  matter  confided  largely  to  the 
trial  judge.    His  action  will  not  be  revised  on  appeal,  i   i 
tion  has  been  dearly  abused,  to  the  prejudice  of  the  acci 

4.  Note  the  opinion  for  the  disapproval  by  this  con    ; 
of  prosecuting  counsel  in  propounding  irrelevant  and  :    i 
tions  to  witnesses  for  the  purpose  oi  prejudicing  the  ju 
cused,  and  the  suggestion  that,  in  certain  cases^  such  <    i 
disallowed,  may  work  such  prejudice  as  to  demand  a  re 
tion.    But  note  this  case  foi  questions  which,  though  n< 

.   tinent,  are  held  not  to  operate  such  prejudice.    Alexan 

5.  It  is  well  settled  law  that  if  an  animal  be  killed  o:    i 
son  in  the  necessary  protection  of  his  property,  after  h 
used  ordinary  care  to  otherwise  protect  such  propert 
injury,  will  not  be  deemed  either  ''wilful  or  wanton^     i 
ing  of  the  Penal  Code.    Farmer  v.  State^  423. 

6.  The  offense  charged  in  this  case  was  the  toilful  shi 
ing  of  a  horse.  To  authorize  a  conviction  it  was  inc  i 
State  to  show,  not  only  that  the  defendatit  shot  and 
mal,  but  that  he  did  so  with  evil  intent  or  legal  milic 
sonable  ground  to  believe  his  act  lawful.  See  the  opii  i 
ment  of  the  case  for  evidence  Tield  insufficient  to  supp 
because  insufficient  to  show  that  the  act  was  wilful,    i 

7.  Article  783  of  the  Code  of  Criminal  Procedure 
effect  of  a  new  trial  is  to  place  the  cause  in  the  same 
it  was  before  any  trial  had  taken  place.  The  former 
regarded  as  no  presumption  of  guilt,  nor  shall  it  be  8 
gument.^'  The  effect  of  a  decision  of  the  Court  of  Ap] 
remanding  a  conviction  had  in  the  court  below,  is  to  t 
new  trial.    See  the  opinion  in  extenso  for  remarks  c 
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PRIVILEGE  OF  COJJNQEh-eontinued. 

sel,  used  in  argument  to  the  jury,  Tield  to  be  a  palpable  violation  of  the 
statute,  and,  therefore,  reversible  error.    Moore  d.  State,  666. 

Q. 

QUALIFICATIONS  OF  WITNESSES. 

See  Witness,  1. 

R 
'*.RANGE." 

See  DBFiJNfiTioirs,  1. 

RAPE. 

1  In  prosecutions  for  rape,  the  party  injured  being  a  witness,  it  is  ad- 
missible to  prove  that  she  made  complaint  of  the  injury  while  it  was  re- 
cent, but  the  particulars  of  her  complaint  are  not  evidence,  except  to 
corroborate  her  testimony  when  attacked.  In  any  view,  such  statements 
can  not  be  received  as  independent  evidence  to  show  who  committed  the 
offense.    Johnson  n' State^  366. 

2.  Evidence  insufficient  to  support  a  conviction  for  rape.  DicJceyv. 
State,  480. 

REASONABLE  DOUBT. 

Reasonable  doubt  should  be  charged  in  the  exact  language  of  the  stat- 
uta     Bramlette  v.  StcUe,  611. 

RECEIVING  STOLEN  PROPERTY. 

Theft  and  receiving  stolen  property  are  separate  and  distinct  of- 
fenses, for  neither  of  which  can  a  conviction  be  bad  upon  an  indictment 
charging  the  other.    Gaither  v.  State,  627. 

RECOGNIZANCE. 
See  Appeal,  5. 

1.  A  defendant's  recognizance  given  on  appeal  to  this  court  can  be  for- 
feited only  when  the  judgment  against  him  below  has  been  afBlrmed.  A 
reversal  of  the  judgment  rendered  below  places  the  cause  in  the  same 
condition  it  would  be  in  if  the  new  trial  had  been  awarded  by  the  trial 
court.  Upon  a  reversal  by  this  court  the  recognizance  on  appeal  has 
served  its  purpose  and  heeome  functus  officio.  The  original  recognizance 
or  bail  bond  of  the  accused  would  in  such  cases  retain  its  full  force  and 
effect,  and  upon  such  obligation,  and  not  upon  his  appeal  bond  or  recog- 
nizance, the  accused  and  his  sureties  would  be  bound.  WeUs  et  al,  i>. 
State,  594. 

2.  It  was  the  rule  prior  to  the  revision  of  the  codes  that  a  recognizance 
on  appeal  could  be  forfeited  in  the  trial  court  after  the  reversal  and  re- 
mand of  the  case  by  the  Appellate  court,  and  that  doctrine  was  upheld 

in  the  cases  of  Weaver  v.  The  State,  43  Texas,  886,  and  Riviere  v.  the 
State,  7  Texas  Court  of  Appeals,  55.    Those  decisions  have  had  no  applica^ 
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THEFT— continued, 

sary  element  of  the  crime  of  theft.  The  accused,  in  this  case,  |)ointed 
out  to  the  prosecuting  witness  a  certain  cow  and  calf  on  the  rane^e, 
claimed  falsely  that  he  owned  them,  and  sold  them  to  the  witness.  Held^ 
sufficient  to  show  such  a  fraudulent  '*  taking  ^^  as  is  meant  by  the  statute 
defining;  theft.    Doss  v.  State,  505. 

21.  To  the  extent  that  it  holds  it  necessary,  in  order  to  constitute  a 
fraudulent  takin^c  that  the  stolen  property  must  have  passed  into  the  B/y 
tual,  manual  possession  of  the  thief,  the  case  of  Lott  v.  The  State,  30 
Texas  Court  of  Appeals,  280.  is  overruled.     Id. 

22.  Bee  the  opinion  and  the  statement  of  the  case  for  evidence  held  not 
merely  insufficient  to  support  a  conviction  for  theft,  but  cogent  to  estab- 
lish the  innocence  of  the  accused;  wherefore  the  trial  court  erred  in  re- 
fusing him  a  new  trial.    McLaren  v.  State,  613. 

23.  The  first  count  in  the  indictment  charged  the  appellant  with  the  theft 
of  a  yearling.  The  second  count  charged  him  with  receiving  stolen  property, 
knowing  it  to  have  been  stolen.    The  judgment  of  the  court  recites  that 

*  *  *  *Hhe  indictment  being  read,  the  defendant  to  the  charge 
thereon  of  theft  of  a  yearling,  neat  cattle,  pleaded  not  guilty,  and  the 
jury,  after  hearing  the  evidence,  argument  of  counsel,  and  charge  of  the 
court,  retired  in  charge  of  the  proper  officer  to  consider  of  their  verdict, 
and  after  due  deliberation,^^  etc., — rendered  a  verdict  finding  the  defend- 
ant guilty  as  '^charged  in  the  second  count  of  the  indictment."  The 
sentence  of  the  court  followed  the  terms  of  the  judgment,  and  con- 
demned the  defendant  for  the  offense  of  ''theft  of  cattle.^'  Held,  that 
the  variance  between  the  verdict  and  the  judgment  and  sentence  is  fatal, 
the  verdict  finding  the  defendant  guilty  of  receiving  stolen  property,  as 
charged  in  the  indictment,  and  the  judgment  and  sentence  condemning 
him  for  the  theft  of  the  cattle.     Gaitherv.  State,  527. 

24.  Theft  aud  receiving  stolen  property  are  separate  and  distinct  of 
fenses,  for  neither  of  which  can  a  conviction  be  had  upon  an  indictment 
charging  the  other.    Id, 

25.  See  the  statement  of  the  case  for  evidence  held  insufficient  to  sup- 
port a  conviction  for  the  theft  of  a  yearling,  in  ajs  much  as  it  fails  to  es- 
tablish the  ownership  in  another  than  the  accused,  who  adduced  proof 
tliat  it  was  his  property.    Benton  v.  State,  554. 

20.  If,  when  his  possession  of  the  alleged  stolen  property  is  first  chal- 
lenged, the  accused  makes  a  reasonable  and  probably  true  explanation 
of  the  same,  the  burden  rests  upon  the  State  to  disprove  the  explanation. 
See  the  statement  of  the  case  for  evidence  held  insufficient  to  support  a 
conviction  for  cattle  theft,  in  view  of  the  explanation  of  the  accused,  and 
the  evidence  taken  as  a  whole.     Vaughn  v.  State,  578. 

27.  See  tUe  statement  of  the  case  for  evidence  ?ield  insufficient  to  sup- 
port a  conviction  for  theft  of  a  horse  because  it  fails  to  show  the  necessary 
fraudulent  intent  at  the  time  of  the  taking;  wherefore  the  trial  court 
erred  in  refusing  a  new  trial.     Owens  v.  State,  579. 

28.  See  the  opinions  tn  ea;te7i^o  and  the  statement  of  the  case  for  evi- 
dence ?ield,  by  a  majority  of  the  court,  sufficient  to  support  a  conviction 
under  an  indictment  which  charges  the  accused  as  a  principal  in  the 
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SCIRE  ¥ACIA&— continued. 

zance,  and  the  instrument  relied  upon  by  the  State  in  proof  was  a  for- 
feited bail  bond.  Held,  that  the  variance  between  the  pleading  and  the 
proof  was  fatal.    Garrison  et  al,  v.  State,  342. 

5.  Scire  facicLS  failing  to  set  oat  the  date  of  the  recognizance  was  de- 
fective, bat  the  defect  was  sach  as,  in  default  of  exception,  will  not  be 
considered  on  appeal.    Id. 

6.  The  defense  in  a  scire  facias  proceeding  upon  a  forfeited  bail  bond 
pleaded  the  general  denial,  and  that  the  principal  failed  to  appear  in 
court  because  of  sickness.  The  bail  bond  was  not  introduced  in  evidence 
by  the  State,  and  the  trial  judge  held,  in  his  conclusions  of  law,  that  the 
only  issue  in  the  case  was  the  sickness  of  the  principal  at  the  appearance 
term,  and  that  the  bond  was  not  necessary  evidence  in  the  case.  Held, 
error.  The  effect  of  the  general  denial  was  to  traverse  every  allegation 
contained  in  the  scire  facias,  including  the  execution  of  the  bond,  and 
the  bond  was  indispensable  evidence  to  authorize  a  judgment  for  the 
State.    Baker  et  al.  v.  State,  359. 

7.  Article  456  of  the  Code  of  Criminal  Procedure  can  not  be  construed 
to  limit  the  appearance  of  the  principal  before  final  judgment  to  a  vol- 
untary appearance.  His  appearance  before  entry  of  final  judgment, 
whether  voluntary  or  involuntary,  requires  the  court  to  set  aside  the 
forfeiture  of  his  bail  bond,  provided  he  shows  good  cause  why  he  did 
not  appear  in  court  as  stipulated  in  the  bond.  The  trial  court,  there- 
fore, erred  in  holding  that,  as  the  principaPs  appearance  was  compulsory, 
his  defense  of  sickness  could  not  avail  him.    Id. 

8.  The  date  of  the  signature  of  a  bail  bond,  and  not  tho  date  of  its  ap- 
proval by  the  sheriff,  fixes  its  date.  The  scire  facias  in  this,  case  alleged 
the  execution  of  the  bond  on  the  first  day  of  February,  1885.  A  bond 
dated  December  13,  1884,  and  approved  February  1,  1885,  was  admitted  in 
evidence  over  the  objection  of  the  defendant  Held,  that  the  variance 
was  fatal,  and  that,  in  holding  the  date  of  the  approval  of  the  bond  to  fix 
the  date,  and  in  admitting  it  in  evidence,  the  trial  court  erred.  Faubion 
et  al,  V,  State,  494. 

SELF  DEFENSE. 
See  Charge  of  the  Court,  37. 

1.  The  rule  is  statutory,  and  of  almost  universal  acceptation,  that  a 
person  may  act  in  his  self  defense  upon  reasonable  appearances  of  dan- 
ger, and  that  whetber  danger  is  apparent  or  not  is  always  to  be  dete^ 
mined  from  the  defendant's  standpoint.    Brumley  v.  States  222. 

2.  See  the  opinion  in  extenso  for  evidence  in  a  murder  case  wiiieh, 
tending  to  show  a  mutual  combat  between  the  defendant  and  the 
deceased,  authorized  the  trial  court  to  charge  the  jury  in  substance 
that,  if  the  combat  was  mutual,  and  the  defendant  intended,  and  did 
use  a  deadly  weapon,  and  did  take  the  life  of  the  deceased,  he  could  not 

'invoke  the  right  of  self  defense.     Lee  v.  State^  241. 

3.  But  see  the  opinion  for  a  special  charge  upon  justifiable  homi- 
cide in  self  defense,  which  defense  being  raised  by  the  evidence,  was  e^ 
roneou:ily  refused.    Id. 
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SELF  jy'EFENSE— continued. 

4.  It  is  a  well  settled  principle  of  law  that,  when  i 
brings  on  a  dif&culty,  and  arms  himself  with  a  deadly 
intention  of  takinii:  life  or  doing  some  serious  bodily  hi 
ingl?  enters  into  such  difficulty,  and  takes  life,  he  a 
benefit  of  the  law  of  self  defense.  See  the  opinion  i 
question,  and  the  statement  of  the  case  for  charges  of  t 
subject,  heldy  correct.    Thuston  v.  State,  245. 

5.  The  evidence  in  this  case  tended  to  establish  th 
that  the  accused  did  not  provoke  the  difficulty  with  the 
a  pretext  to  kill,  but  that,  if  he,  in  fact,  provoked  the  cc 
the  occasion,  he  did  so  without  any  felonious  intent,  his 
to  commit  a  battery.  If  so,  the  killing,  if  committed  tc 
would  be  manslaughter.  Under  the  circumstances  of  tl 
should  have  been  submitted  to  the  jury  by  the  charge 
the  omission  was  error.    Id. 

6.  A  defendant  upon  trial  for  murder  can  not  claii 
was  in  self  defense,  if,  intending  to  kill  the  deceased, 
the  preidbes  of  the  deceased  and  provoked  the  occasic 
in  the  homicide.  If,  however,  he  was  a  mere  tree 
premises  of  the  deceased,  and  provoked  the  occasion  ^ 
the  homicide,  without  any  intent  to  kill  the  deceased 
bodily. injury,  and  without  intent  to  commit  any  feloi 
be  deprived  wholly  of  the  right  of  self  defense,  but  su 
only  partial  aud  imperfect;  and  could  operate  no  furth 
the  homicide  to  manslaughter.  If  the  defendant 
premises  with  intent  to  kill  the  deceased,  but  abandoi 
in  good  faith,  and  tried  to  escape  from  his  adversar 
pursued,  his  right  of  self  defense  revived.  The  aband 
drawal,  however,  must  be  real  and  bona  fide.    Roach  v. 

SENTENCE 

1.  Under  the  law  in  force  prior  to  the  act  of  1879,  ' 
not  permitted  to  pass  sentence  upon  a  person  convicta 
iiig  his  appeal.  On  the  contrary,  the  statute  (Paa< 
expressly  inhibited  and  suspended  sentence  until  tl 
appellate  court  was  received  by  the  trial  court.    Pate 

2.  Under  the  said  act  the  rule  obtained  that  if  a  ' 
pealed,  and  escaped  before  sentence,  and  the  appea! 
would  not  be,  upon  his  subsequent  apprehension, 
appeal.    Id. 

3.  But  the  practice  now  In  force  is  that  laid  doi 
the  Code  of  Criminal  Procedure,  which  provides  as  ' 
appeal  Is  taken  in  cases  of  felony  where  a  verdict  ] 
penalty,  sentence  shall  not  be  pronounced,  but  shall 
the  decision  of  the  Court  of  Appeals  h)is  been  rec 
cases  of  felony,  sentence  shall  be  pronounced  before 
and,  upon  the  affirmance  of  the  judgment  by  the  Q 
clerk  thereof  shall  at  once  transmit  the  mandate  of  % 
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of  the  court  from  which  the  appeal  was  taken,  there  daly  to  be  recorded 
in  the  minute  book  of  said  court,  and  a  certified  copy  of  this  record,  un- 
der the  seal  of  the  court,  shall  be  sufficient  authority  to  authorize  and 
require  the  sheriff  to  execute  the  sentence  without  further  delay/'  Un- 
der this  act,  this  court  can  not  entertain  jurisdiction  of  a  non-capital 
felony  case  in  which  sentence  has  not  been  passed  in  the  trial  court.    Id, 

4.  In  1874  the  appellant  was  indicted  for  cattle  theft.  In  October, 
1875,  he  was  tried  and  convicted,  but  sentence  was  not  passed  upon 
him.  From  that  judgment  he  appealed  to  the  Supreme  Court,  which 
court,  upon  the  organization  of  this  court  in  1876,  transferred  the 
appeal  to  this  court.  Pending  the  appeal  in  this  court  the  appellant 
escaped  from  custody,  and  his  appeal  was  dismissed.  Appellant  was  not 
re-arrested  until  a  few  weeks  prior  to  the  February  term,  1886,  of  the 
trial  court.  Meanwhile  the  trial  court  house  was  destroyed  by  fire,  and 
all  of  the  papers  and  records  in  this  cause,  save  the  court^s  minute  book, 
were  consumed.  The  minute  book  contains  no  copy  of  the  indictment 
upon  which  the  defendant  was  tried,  nor  does  it  contain  an  entry  of  any 
plea  interposed  by  or  for  him  prior  to  his  trial.  It  contains  ilie  judgment 
rendered  on  October  19,  1875,  but  that  judgment  fails  to  recite  that  the 
defendant  pleaded  to  the  indictment,  or  that  a  plea  was  entered  for  him. 
At  the  February  term,  1886,  the  trial  court  pronounced  sentence  upon 
the  judgment  rendered  in  1875,  and  defendant  appeals.  The  State  moves 
this  court  to  dismiss  the  appeal  because,  first,  this  court  has  no  jurisdic- 
tion; second,  because,  by  abandoning  his  former  appeal,  the  appellant 
ousted  this  court  of  jurisdiction,  as  provided  by  Article  845  of  the  Code 
of  Criminal  Procedure;  and,  third,  because  by  reason  of  his  escape  the 
appellant  has  exhausted  his  right  of  appeal.  Held,  that  the  motion  must 
be  overruled.  The  defendant's  first  appeal  was  not  prosecuted  under  the 
provisions  of  the  act  of  1879,  and  there  was  no  sentence  from  which  the 
appeal  could  be  prosecuted  until  the  same  was  entered  at  the  February 
term,  1886.  After  the  passage  of  the  act  of  1879,  no  sentence  having 
passed,  the  case  was  still  pending  in  the  trial  court,  and  the  defendant's 
right  of  appeal  attached  only  when  sentence  should  be  passed.    Id, 

6.  When  arraigued  for  sentence  at  the  February  term,  1886,  of  the 
trial  court,  the  defendant  objected  that,  in  the  absence  of  any  indictment 
charging  him  with  an  offense,  no  sentence  could  be  legally  passed  upon 
him.  To  this  objection  it  is  urged  that  it  does  not  come  within  the  pur- 
view of  the  Statute  (Art.  799  Code  Crim.  Proc.),  which  enumerates  the 
only  reasons  which  may  be  interposed  against  sentence.  But  Tield,  that 
the  defendant's  right  to  interpose  such  defense  is  derived  from  the  higher 
authority  of  the  Constitution,  which  declares  that  '*no  person  shall  be 
held  to  answer  for  a  criminal  offense,  unless  on  an  indictment  of  a  grand 
jury,  except  in  misdemeanor  cases."    Id. 

SLANDER. 

1.  Indictment  for  slander  by  imputing  a  want  of  chastity  to  a  female, 
setting  forth  the  words  constltutiug  the  alleged  imputation,  and  other- 
wise conforming  to  No.  408  of  Willson's  Criminal  Forms,  is  sufficient  to 
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SLANDER— conWnuccf. 

charge  the  offense  of  oral  slander  of  a  femnle  as  that  ofTc 
Article  645  of  the  Penal  Code  of  Texas.  Humbard  v.  8U 
2.  From  the  rale  which  requires  that  the  slanderoc 
substantially  alleged,  it  follows  that  they  must  be  subsl 
This  rule  does  not  require  that  all  of  the  words  shall 
that  the  essential,  important,  material  portion  of  the 
proved  as  laid.  Proof  of  one  imputation  will  not  suppo 
of  another.    Id. 

SPECIAL  VENIRE. 

1.  Special  venire,  which  shows  the  style  and  numb 
and  which,  though  in  its  preliminary  recitals  it  omitt 
the  court  or  county  in  which  the  case  was  pending,  dis 
the  mandatory  part  that  the  persons  named  were  to  be 
be  and  appear  before  the  honorable  district  court  of  Wfl 
Texas,  at  the  court  house  thereof,  in  G-eorgetown,  on 
day  of  January,  A.  D.  1886,  then  and  there  to  serve  as  c 
aforesaid,  in  the  above  stated  canse,^*  etc  ,  is  not  obnoxio 
tion  that  the  writ  does  not  show  in  what  case  the  same 
in  wh&t  cause  the  said  proceedings  were  pending.    Mun 

2.  It  was  not  error  to  permit  the  sheriff  to  amend 
the  special  venire  facias.    Id. 

S.  Article  617  of  the  Code  of  Criminal  Procedure  r 
than  that  the  names  of  all  the  jurors  summoned  under  t! 
shall  be  served  upon  the  defendant  more  than  one  day  t 
called  for  trial.  The  provisions  of  the  said  article  are  n 
the  mere  fact  that  the  certified  copy  served  on  the  defe 
other  names,  which  were  erased.    Id. 

STATEMENT  OP  PACTS. 

1.  Affidavits  dehors  the  record  have  no  standing  in  th; 
oertiflcate  of  the  trial  judge  to  the  statement  of  facts  is  f 
V.  State,  861. 

2.  That  the  statement  of  facts  was  approved  and  cer 
judge  after  the  same  was  filed  by  the  clerk,  was  a  mere 
is  not  an  objection  to  the  instrument  which  will  be  com 
Kerrigan  v.  State,  487.  ^ 

8.  It  is  only  required  of  the  trial  judge  that  he  sta 
sign  a  **  correct  statement  of  the  facts  proved  on  the  tri 
statute  (Rev.  Stat.,  Art.  1878)  nor  the  rule  (Dist.  Ct. 
that  the  certificate  should  state,  in  so  many  words,  tl 
contains  all  the  facts  proved.  Certificate  that  the  staff 
*"  correct  statement  of  the  facts  proved  ^^  i^  sufficient  to 
ment  of  facts.    Id. 


802  21  Texas  Court  of  Appeals. 


Index. 


STATUTES  CONSTRUED. 
See  Interpretation  of  the  Codes. 

1.  It  is  an  established  rule  of  statntory  construction,  whether  the 
statutes  to  be  construed  are  civil  or  criminal,  that  **  grammatical  errors 
shall  not  vitiate  a  law,  and  a  transposition  of  words  and  clauses  may  be 
resorted  to  when  the  sentence,  or  clause,  is  without  meaning  as  it  stands, 
and  in  no  case  shall  the  punctuation  of  a  law  control  or  affect  the  inten- 
tion of  the  Legislature  in  the  enactment."  But  see  the  opinion  in  exten- 
80  for  the  suggestion  of  the  court  to  the  effect  that  neither  the  gramimar 
nor  the  punctuation  of  a  statute  is  involved  in  this  case,  and  that  neither 
was  considered,  or  adverted  to,  in  the  original  opinion  on  the  appeal 
Murray  et  at.  v.  State,  620. 

3.  Article  9  of  the  Penal  Code  of  this  State  provides  as  follows:  '*  This 
code,  and  every  other  law  upon  the  subject  of  crime  which  may  be  en- 
acted, shall  be  construed  according  to  the  plain  import  of  the  lan^age 
in  which  it  is  written,  without  regard  to  the  distinction  usually  made  be- 
tween the  construction  of  penal  laws  and  laws  upon  other  subjecta,  and 
no  person  shall  be  punished  for  an  offense  which  is  not  made  penal  by 
the  plain  import  of  the  words  of  a  law."    Id, 

3.  In  construing  a  statute,  it  devolves  upon  the  court  to  give  effect 
to  the  legislative  intention  in  enacting  it.  Such  intention  is  ascertained 
primarily  and  chiefly  from  the  language  used  by  the  Legislature  to  ex- 
press its  meaning.  The  presumption  obtains  that,  in  the  enactment  of 
statutes,  especially  those  creating  and  punishing  crimes,  the  legislative 
power  weighed  well  the  words  it  employed,  and  it  becomes  the  duty  of 
the  court  construing  them  to  regard  closely,  and  even  adhere  to  the  lan- 
guage employed  by  the  Legislature  to  express  its  purpose.  If  the  words 
are  not  technical  nor  words  of  art,  the  presumption  is  that  they  were 
used  in  their  ordinary,  popular  or  general  signification.  In  construing  a 
statute,  it  is  to  be  taken,  unle«s  the  contrary  appears,  that  the  words 
in  which  it  was  expi^ssed  were  used  by  the  Legislature  in  no  unasual  or 
extraordinary  signification,  but  in  their  common  or  every  day  meaning. 
The  legitimate  function  of  the  court  is  to  interpret  the  legislative  will, 
and  not  to  supply  or  supplement  it,  or  extend  it  by  construction  or  in- 
tendment.   Id, 

4.  Stated  in  another  form,  the  rule  is  as  follows:  **To  ascertain  this 
(the  legislative)  intent,  it  is  the  duty  of  the  court  to  find,  by  other 
established  rules,  what  was  the  fair,  natural  and  probable  intent  of  the 
Legislature.  For  this  purpose  the  language  employed  in  the  act  is  first 
to  be  resorted  to.  If  the  words  employed  an^  free  from  ambiguity  and 
doubt,  and  express  plainly,  clearly  and  distinctly  the  intent,  according  to 
the  most  natural  import  of  the  language,  then  there  is  no  occaBion  to 
look  elsewhere."    Id. 

5.  Another  rule  upon  the  same  subject  is  stated  as  follows:  '*If  the 
statute  is  drafted  in  clear  and  unambiguous  language,  and  the  literal 
meaning  of  the  language  leads  to  no  absurd  result,  and  is  not  repugnant 
to  any  other  parts  of  the  statute,  or  to  other  acts  in  pari  materia^  such 
literal  meaning  should  be  accorded  to  the  act  in  its  exposition.*^  See 
the  opinion  in  extenso  for  a  review  of  the  rules  on  the  subjects.    Lk 
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STATUTES  CONSTRUED— conttnwcd. 

6.  Article  688  of  the  Penal  Code  is  as  follows:    "If  i 
wilfully  and  mischievously  injure  or  destroy  any  grov 
grain,  or  other  agricultural  product  or  property  real  or 
description  whatever,  in  such  manner  as  that  the  injnri 
within  the  description  of  any  of  the  offenses  against  pr< 
provided  for  by  this  code,  he  shall  be  punished  by  fine  n 
thousand  dollars.'*    Held,  by  a  majority  of  the  court,  tli 
of  the  said  Article  is  plain,  clear  and  unambigious,  ai 
other  interpretation  than  that  the  Legislature,  in  ei 
Article,  intended  only  to  provide  a  punishment  tor  in  juri 
product  or  property,  and  that  its  intention  comprehend< 
any  other  character.    Note  also  the  criticism  of  the  cour 
tion  of  the  State  to  supply  certain  words  by  implication. 

7.  Note  the  dissenting  opinion  of  Hurt,  Judge,  to 
though  the  rules  of  construction  announced  by  the  maj< 
are  correct,  they  are  not  applicable  to  this  case,  because 
the  interpretation  ol  the  said  Article  688,  which  was  no 
legislative  power  to  embrace  only  agricultural  product 
to  apply  to  all  property  of  any  description  whatever. 

SUBSTITUTION  OF  LOST  INDICTMENT. 

Article  434  of  the  Code  of  Criminal  Procedure, 
substitution  of  lost  indictments,  is  constitutional,  confll 
the  Ftmrteenth  Amendment  of  the  Constitution  of  t] 
nor  with  section  10  of  the  Bill  of  Rights  of  the  Const 
Withers  v.  State,  210. 

SUNDAY  LAW. 

1.  Information  charges  that  the  defendant  ''  did  u 
day  sell  to  certain  persons  to  affiant  unknown,  certain 
said  Day  being  then  and  there  a  liquor  denlei.^^    Th 
was  preuicated  upon  the  proposition  that  the  inforn 
cient  in  that  it  failed  to  allege  that  the  defendant 
a  lawful  business, ^^  or  that  he  was  a  '*  retail  liquor  d( 
''liquor^'  is  "  merchandise^^  within  the  meaning  of  Artii 
Code,  which  provides  that  if  any  ''  dealer  in  merchand 
sell  on  Sunday,  '^  he  shall  be  punished,^'  etc.,  and  th< 
sufficient  to  charge  the  offense  of  selling  on  Sunday. 

2.  Note  the  opinion  for  an  approval  of  the  decision 
Texas  Court  of  Appeals,  584.  as  pronounced  by  a  maj< 
whereby  municipal  ordinances  are  held  void  because  of 
the  law  of  the  State  inhibiting  traffic  on  Sunday.    Bo 

3.  Note  the  opinion  for  the  distinction  between  t\ 
Kurtz  v.  The  People,  88  Michigan,  279.    Id. 
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T. 
THEFT. 
See  Indictment.  3. 

Theft  of  Pllbd  Papkbs. 
Unlawfully  Driving  Stock,  etc. 

1.  Under  an  indictment  for  theft  of  an  animal,  the  aecosed  may  be 
convicted  of  that  offense,  or  of  wilfallv  taking  into  possession  and  driv- 
ing from  its  accustomed  range  live  stock  not  his  own,  without  the  consent 
of  the  owner,  and  with  intent  to  defraud  the  owner  thereof,  which  is 
made  theft  and  a  felony.  The  charge  of  the  trial  court  upon  the  sub- 
ject, harmonizing  with  the  doctrine  thus  announced,  was  correct.  Note 
the  opinion  for  an  approval  of  the  doctrine  as  announced  in  the  eases  of 
Counts  V.  The  State,  37  Texas,  593;  Campbell  v.  The  State,  42  Texas, 
591;  Bawcom  v.  The  State,  41  Texas,  189;  Marshall  v.  The  State,  4  Texas 
Court  of  Appeals,  549;  Powell  v.  The  State,  7  Texas  Court  of  Appeals^ 
467;  Turner  v.  The  Stat^,  Id.,  596.  Note  also  that  Hurt,  Judge,  dissents 
from  this  ruling.    Foster  v.  8tate^  80. 

2.  Verdict  in  this  case  found  the  ** defendant  guilty  of  theft  as 
charged  in  the  indictment,^^  and  assessed  his  punishment  at  confinement 
in  the  penitentiary  for  two  years.  Held^  that  the  indictment  embraced 
the  inferior  degree  of  theft  as  provided  by  Article  749  of  the  Penal  Code, 
and  also  embraced  the  case  as  made  by  the  facts  in  proof.  The  objection 
that  the  verdict  is  illegal,  because  it  finds  the  defendant  guilty  of  theft 
as  charged  in  the  indictment  and  assesses  a  punishment  not  provided  for 
the  specific  offense  of  horse  theft,  is  not  tenable     Id. 

3.  The  indictment  charges  the  appellant  with  the  theft  of  five  hea«i 
of  cattle,  the  property  of  E.  M.  T.,  and  of  eight  head  of  cattle,  the  prop- 
erty of  W.  A.  T.,  and  avers  the  non-consent  of  the  owners  as  follows: 
*' Without  the  consent  of  the  said  owners. ^^  Held,  that  a  joint  posses- 
sion and  ownership  not  being  charged,  the  allegation  of  ownership  is 
sulBcient.    Smith  «.  State,  90;  Smith  v.  State,  133. 

4.  In  the  case  of  Jones  v.  The  State,  14  Texas  Court  of  Appeals,  85,  a 
rule  of  evidence  is  correctly  stated  as  follows:  •*  When  necessary  to  es- 
tablish identity  in  developing  the  res  gestw,  or  in  making  out  the  guilt  of 
the  accused  by  circumstances  connected  with  the  alleged  theft,  or  to  ex- 
plain the  intent  with  which  the  accused  acted  with  respect  to  the  prop- 
erty for  the  theft  of  which  he  was  being  tried,  it  was  competent  for  the 
State  to  prove  that  other  property  was  stolen  at  or  about  the  same  time 
and  in  the  same  neighborhood  from  which  the  property  in  question  was 
stolen,  and  that  this  other  property  was  found  in  possession  of  the  de- 
fendant when  arrested  for  the  theft  of  the  property  for  which  he  was  on 
trial."  See  the  original  opinion  for  evidence  held  not  to  come  within  the 
purview  of  the  rule,  and  for  that  reason  to  have  been  erroneously  admit- 
ted. But  see  the  subsequent  opinion  of  Willson,  Judge,  sustaining  the 
motion  for  rehearing,  and  holding  the  evidence  competent  under  the 
rule.    Id. 

5.  Upon  the  understanding  that  the  State  would  introduce  other 
qualifying  evidence,  a  Staters  witness  was  permitted  to  testify  that  when 
the  defendant  and  one  of  his  co-defendants  was  at  the  witnesses  house 


21  Texas  Court  of  Appeals. 


Index. 


TH  EFT— continued. 

in  poflsession  of  some  of  the  alleged  stolen  cattle,  thi 
defendant  told  him  that  still  another  co-defendant  1 
west,  and  that  the  cattle  were  home  cattle.    In  explana 
exceptions  reserved  to  this  evidence,  tht:  trial  judge  * 
State  having  failed  to  introduce  the  qualifying  evide 
complained  of  was  withdrawn  from  the  jury.    Held^ 
having  been   withdrawn   from  the  consideration  of 
prejudice  to  the  defendant,  he  can  not  now  be  heard  t 
ther,    that,   being  a  part  of  the  res  gestos  of  the  tn 
declaration  of  one  of  the  co-conspirators  pertinent  to  tb 
evidence  was,  in  any  event,  competent.    Smith  v.  State 

6.  See  the  third  head  note  in  the  case  of  M.  M.  S 
ante  page  107,  for  a  correct  rule  of  evidence,  which  api 
case,  the  identical  evidence  being  the  question  at  is 
But  note  the  dissenting  opinion  of  Hurt,  Judge,  ho 
tested  evidence  is  inadmissible  in  this  case,  and  assigi 
so  concluding.    Id, 

7.  A  bill  of  exceptions  recites  the  testimony  of  oc 
ness,  to  the  effect  that  he  had  a  conversation  with  M 
defendants,  in  the  absence  of  this  defendant,  a  few  d 
fendant  and  another  started  after  the  cattle.    The  v 
said  conversation,  and  concluded  with  the  statemeni 
him  that  he,  M.  M.  S.,   had  thirty-two  or  thirty-three 
west.    The  trial  judge,  explaining  the  bill  of  excepbloi] 
that  part  of  the  conversation  which  recited  M.  M.  S 
two  or  thirty-three  head  of  cattle   was  admitted, 
plained  by  the  trial  judge,  the  bill  of  exception  sh( 
evidence  admitted  was  competent  to  throw  light  upoi 
tion  of  the  transaction;  and  besides,  it  is  not  made  to 
time  the  statements  were  made  by  Si.  M.  S  ,  the  coo 

.  M.  S.  and  defendant  did  not  already  exist.  But  if  the 
then  a  party  to  the  conspiracy  to  steal  the  cattle,  if  h 
wards,  and  adopted  it  as  formed  by  other  parties  and 
be  bound  by  it.     Id. 

8.  The  appellant  being  on  trial  for  the  theft  of  Mc! 
was  properly  allowed  to  read  in  evidence  that  part 
the  proceedings  of  the  examining  court  which  disc 
plaint  was  made  by  McN.  But  in  permitting  the  S 
by  the  defense,  to  prove  by  the  said  transcript  that  t 
examination  and  gave  bail,  the  trial  court  erred.    Th 

9.  See  the  statement  of  the  case  for  evidence  Jielt 
port  a  conviction  for  the  theft  of  sheep.    Id. 

10.  On  a  trial  for  theft  of  cattle,  the  State  offe 
recorded  brand  of  the  alleged  owner,  to  which  the ; 
cause  the  indictment  charged  the  offense  to  have  b 
to  the  record  of  the  brand.  Held,  that  the  brai 
support  of  the  allegation  of  ownership.    Harvey  v, 

11.  The  defense  in  a  theft  case  admitted  the  ei 


21  Texas  Coubt  of  Appeals. 


Index. 


THEFT— continued. 

8ary  element  of  the  crime  of  theft.  The  accused,  in  1 
out  to  the  pro8ecutin|2^  witness  a  certain  cow  and  c^ 
claimed  falsely  that  he  owned  them,  and  sold  them  to  tl 
sufficient  to  show  such  a  fraudulent  ''taking^*  as  is  me« 
defining  theft.    Boss  v.  State,  605. 

21.  To  the  extent  that  it  holds  it  necessary,  in  ore 
fraudulent  taking  that  the  stolen  property  must  have  p 
tual,  manual  possession  of  the  thief,  the  case  of  Loti 
Texas  Court  of  Apijeals,  280.  is  overruled.     Id. 

22.  Bee  the  opinion  and  the  statement  of  the  case  for 
merely  insufficient  to  support  a  conviction  for  theft,  bi: 
lish  the  innocence  of  the  accused;  wherefore  the  trial  ' 
fusing  him  a  new  trial.     McLaren  v.  State,  513. 

23.  The  first  count  in  the  indictment  charged  the  appe' 
of  a  yearling.  The  second  count  charged  him  with  receivi 
knowing  it  to  have  been  stolen.    The  iudgment  of  thi 

♦    ♦    *    **the  indictment  being  read,  the  defendi 
thereon  of  theft  of  a  yearling,  neat  cattle,  pleaded  n 
jury,  after  hearing  the  evidence,  argument  of  counsel, 
court,  retired  in  charge  of  the  proper  officer  to  consid 
and  after  due  deliberation,^^  etc., — rendered  a  verdict 
ant  guilty  as  ''charged  in  the  second  count  of  the 
sentence  of  the  court  followed  the  terms  of   the  ji 
demned  the  defendant  for  the  offense  of  ''  theft  of  c 
the  variance  between  the  verdict  and  the  judgment  ai 
the  verdict  finding  the  defendant  guilty  of  receiving 
charged  in  the  indictment,  and  the  judgment  and  se 
him  for  the  theft  of  the  cattle.     Gaither  v.  State,  527. 

24.  Theft  aud  receiving  stolen  property  are  s«'pa 
fenses,  for  neither  of  which  can  a  conviction  be  had  u 
charging  the  other.    Id. 

25.  See  the  statement  of  the  case  for  evidence  helc 
port  a  conviction  for  the  theft  of  a  yearling,  in  as  m 
tablish  the  ownership  in  another  than  the  accused, 
that  it  was  his  property.    Benton  v.  State,  554. 

26.  If,  when  his  possession  of  the  alleged  stolen  p 
lenged,  the  accused  makes  a  reasonable  and  probal 
of  the  same,  the  burden  rests  upon  the  State  to  dispr 
See  the  statement  of  the  case  for  evidence  held  insu 
conviction  for  cattle  theft,  in  view  of  the  ezplanatioi 
the  evidence  taken  as  a  whole.     Vaughn  v.  State,  57: 

27.  See  tne  statement  of  the  case  for  evidence  fMl 
port  a  conviction  for  theft  of  a  horse  because  it  fails  1 
fraudulent  intent  at  the  time  of  the  taking;  when 
erred  in  refusing  a  new  trial.     Owens  v.  State,  579. 

28.  See  the  opinions  in  extenso  and  the  statemei 
dence  field,  by  a  majority  of  the  court,  sufficient  to 
under  an  indictment  which  charges  the  accused  t 
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THEFT  OF  FILED  TAVf^lRS— continued, 

he  ehall  be  deemed  guilty  of  theft  and  pnawhed  by 
the  penitentiary  not  less  than  three  nor  more  than  sevii 
opinion  and  the  statement  of  the  case  for  evidence  unci 
to  support  a  conviction  for  the  theft  of  a  deed  to  lai: 
should  have  alleged  the  particular  lawful  use  of  the  ] : 
prevented  by  the  accused  by  stealing  it.     Witle  «.  Stat  i 

TRANSCRIPT. 

1.  To  sustain  a  felony  conviction,  on  appeal,  it  is  i 
the  transcript  bring  up  the  original  indictment  agains  ; 
if  that  has  been  lost,  a  substitute  indictment  supplied  i 
scribed  by  law.    Note  the  approval,  upon  the  same  • 
airs  case,  4  Texas  Court  of  Appeals,  681.    Pate  v.  State 

2.  Transcript  showing,  in  the  caption  of  the  case,    I 
tried  the  case  presided  by  exchange  with  the  regular  ji  i 
sufficiently  shows  the  lawful  authority  of  the  jndi^e  wl 
and  determine  the  cause.    Entry  of  a  formal  ordei 
change  of  districts  was  not  necessary.     Wyera  v.  State 

U. 

UNLAWFUL  SALE  OF  MORTGAGED  PROPERTY. 

The  indictment  in  this  case  having  alleged  the  b    i 
of  the  horse  involved,  such  allegations  became  mat< 
tive  of  the  identity  of  the  animal,  and  it  devolves 
est^feblish  the  allegations  by  proof.    See  the  opinion 
trial  court  held  error  because  authorizing  a  convicti    i 
the  description  of  the  horse  alleged  in  the  indictmen 
520. 

V. 
VARIANCE 

See  Judgment,  2. 

Theft.  24. 

1.  The  name  of  the  alleged  injured  party  as  it  is  < 
dietment  must  be  sufficiently  proved  to  identify  tl 
this  is  done  the  proof  will  not  only  be  held  insufflci 
between  the  proof  and  the  allegata  will  be  held  fata 
200. 

2.  The  complaint  and  information  impleaded 
The  evidence  names,  and  the  verdict  and  judgmei 
Clements/^  The  record  fails  to  identify  the  party  p 
Turner  as  this  appellant  who  was  convicted  as  Tur 
that  the  variance  is  fatal.     Clements  i>.  State^  258. 

3.  The  indictment  alleges  the  name  of   the  in; 
Woods.    The  proof  establishes  the  name  to  be  E         i 
''Wood"  and  '^ Woods"  are  neither  the  same  nai 
and  that  the  variance  is  fatal.    Neiderluck  o.  State       I 


f 
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VARIANC&-<mU<mied. 

4.  The  seire  faeias  in  this  ease  deelared  upon  a  forfeitare  of  reeogBi- 
zance,  and  the  instrament  relied  opoo  by  the  State  in  proof  was  a  for- 
feited bail  bond.  Held,  that  the  yarianee  between  the  i^eading  and  the 
proof  was  fatal.    Garrison  et  al,  v.  Siate^  34S. 

5.  Scire  facias  failing  to  set  oat  the  date  of  the  reeosnixanee  was  de- 
fective, bat  the  defect  was  sach  as,  in  defaalt  of  ezeeption,  wiO  not  be 
considered  on  appeal.    Id. 

6.  The  date  of  the  signature  of  a  bail  bond,  and  not  tht»  date  of  its  ap- 
proval by  the  sheriff,  fixes  its  date.  The  scire  facias  in  this  ease  alleged 
the  execution  of  the  bond  on  the  first  day  of  Febmary,  1886.  A  bond 
dated  December  13, 1884,  and  approved  February  1,  1885,  was  admitted  in 
evidence  over  the  objection  of  the  defendant  HfM^  that  the  varianee 
was  fatal,  and  that,  in  holding  the  date  of  the  approval  of  the  bond  to  fix 
the  date,  and  In  admitting  it  in  evidence,  the  trial  coart  erred.  Faubiam 
et  al  9.  State,  494. 

7.  The  first  coant  in  the  indictment  charged  the  appellant  with  the 
theft  of  a  yearling.  The  second  count  charged  him  with  receiving  stoloi 
property,  knowing  it  to  have  been  stolen.  The  judgment  of  the  coart 
recites  that  *  *  *  *'  the  indictment  being  read,  the  def aidant 
to  the  charge  thereon  of  theft  of  a  yearling,  neat  cattle,  pleaded  not 
guilty,  and  the  jury,  after  hearing  the  evidence,  argament  of  counsel, 
and  charge  of  the  court,  retired  in  charge  of  the  proper  officer  to  con- 
sider of  their  verdict,  and  after  due  deliberation,'^  etc,  rendered  a  ver- 
dict finding  the  defendant  guilty  as  **  charged  in  the  second  count  of  the 
indictment."  The  Benteoce  of  the  court  followed  the  terms  of  the  judg- 
ment, and  condemned  the  defendant  for  the  offenfe  of  *'  theft  of  cattle.** 
Held,  that  the  variance  between  the  verdict  and  the  judgment  and  sent- 
ence is  fatal,  the  verdict  finding  the  defendant  guilty  of  receiving  stolen 
property,  as  charged  in  tbe  indictment,  and  the  judgment  and  sentence 
condemning  him  for  the  theft  of  the  cattle.     Qaither  v.  State,  537. 

8.  Theft  and  receiving  stolen  property  are  separate  and  distinct  of- 
fenses, for  neither  of  which  can  a  conviction  be  had  npon  an  indictment 
charging  the  other.    Id. 

VENUE. 

1.  The  granting  or  refusing  of  an  application  for  a  change  of  venue 
is  a  matter  committed  to  the  sound  discretion  of  the  trial  court.  The  ac- 
tion of  the  trial  court  upon  such  an  application  will  not  be  revised  on  ap- 
peal, unless  it  should  appear  that  such  discretion  has  been  abused.  See 
the  opinion  in  extenso  for  circumstances  onder  which  the  trial  court  is 
held  not  to  have  exceeded  its  discretion  in  refusing  an  application  for  a 
change  of  venue.    Martin  o.  SUUe,  1. 

2.  Article  583  of  the  Code  of  Criminal  Procedure  provides  as  follows: 
''The  credibility  of  the  perdons  making  affidavits  for  change  of  venue, 
or  their  means  of  knowledge,  miy  be  attacked  by  the  affidavit  of  a  cred- 
ible person,  and  the  issue  thus  formed  may  be  tried  and  determined  by 
the  jud^e,  and  the  application  granted  or  refused  as  the  law  and  the  facts 
Bhall  warrant.**    See  the  opinion  in  extenso  for  a  controverting  affidavit 
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VENUE—coM^nwed. 

Tield  Buffloient  to  raise  the  issue  of  prejudice  or  no  pri 
aoce'  to  the  application  for  a  change  of  venue.    Pierson 

8.  The  record  on  appeal  must  show  affirmatively  tl 
tbe  off  ease  was  proved  as  alleged.  Otherwise  a  convi 
versed.     Williams  v.  State^  266. 

4  Article  588  of  the  Code  of  Criminal  Procedure  pr : 
in  which  the  application  of  an  accused  for  a  change  i 
contested.  The  first  is  hy  filing  the  affidavit  of  a  ci  i 
tacking  the  credibility  of  the  compurgators.  The  seco  : 
affidavit  of  a  credible  person  attacking  the  means  o 
sessed  by  the  compurgators.  Either  one  of  the  two  gr  • 
to  raise  the  issue  to  be  tried.  See  the  opinion  in  ext  ■ 
stance  of  a  controverting  affid<ivit  held  sufficient  to  t  i 
of  knowledge  of  the*  compurgators.    Smith  d.  State,  277 

5.  Whether  or  no);  the  controverting  affiant  is  him  ! 
son  is  an  issue  to  be  tried  and  determined  by  the  i 
credibility  can  not  be  impugned  merely  upon  the  groui  ; 
physician  who  attended  the  deceased  in  his  last  illnes 

a  witness  for  the  State  in  the  prosecution  of  the  accui    i 
of  the  deceased.    Id, 

6.  Proof  of  the  venue  is  indispensable  tp  the  legali  ' 
Westv.  State,  427. 

7.  An  accused  may  be  tried  for  wilfully  driuiog  8t<    i 
visions  of  Article  749  of  the  penal  Code,  in  any  couc 
which  the  stock  is  driven.    McElmurray  n.  State,  691. 

VERDICT. 
See  JuDOMBNT,  2. 

Thbft,  23. 

Variance,  7. 

Verdict  in  this  case  found  the  ''defendant  guilty  of  i 
the  indictment,"  and  assessed  his  punishment  at  con  i 
itentiary  for  two  years.  Held,  that  the  indictment  ei 
degree  of  theft  as  provided  by  Article  749  of  the  P  i 
embraced  the  case  as  made  by  the  facts  in  proof.  Tb  I 
verdict  is  illegal,  because  it  finds  the  defendant  guilt  ! 
in  the  indictment  and  assesses  a  punishment  not  pro 
offense  of  horse  theft,  is  not  tenable.    Foster  v.  StaU       ' 


W. 


WILFULLY  DRIVING  STOCK  FROM  RANGE. 
See  Thkft,  1. 

1.  Under  an  ordinary  indictment  for  theft  of  ar 
may  be  convicted  of  that  offense,  or  of  wilfully  U 
and  driving  from  its  accustomed  range  live  stock  i 
the  consent  of  the  owner  and  with  intent  to  defra 
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WILFULLY  DRIVING  STOCK  PROM  RANGE-coniinwA 

which  is  made  theft  and  a  felony  by  Article  749  of  the  Penal  Code.  See 
the  opinion  in  extenso  for  a  charge  of  the  coart  upon  the  sabject  held 
correct,  as  being  warranted  by  the  facts  in  the  case.  See  also  the  dissent- 
ing opinion  of  Hurt,  Judge,  traversing  the  doctrine;  and  note  the  ap- 
proval of  Foster's  case,  ante^  page  80,  upon  the  question.  Smith  v,  State^ 
138, 

2.  The  offense  of  unlawfully,  wilfully,  and  fraudulently  taking  into 
possession  and  driving  from  its  accustomed  range  the  animal  of  another 
without  the  consent  of  the  owner,  as  that  offense  is  defined  by  Article 
749  of  the  Penal  Code,  is  limited  and  qualified  by  the  word  ''  wilfully,'* 
which,  in  legal  parlance,  means  with  evil  intent,  or  that  the  act  was  done 
without  reasonable  ground  to  believe  that  the  same  was  lawful.  Yoakum 
V,  State.  260. 

8.  Conviction  for  wilfully  driving  stock  from  its  accustomed  range  can 
be  had,  in  this  State,  under  an  indictment  ch^ging  the  theft  of  the 
stock.    McElmurray  t?.  State.  691. 

4.  An  accused  may  be  tried  for  wilfully  driving  stock,  under  the  pro- 
visions of  Article  749  of  the  Penal  Code,  in  any  county  into  or  through 
which  the  stock  is  driven.    Id. 

5.  In  as  much  as  a  conviction  for  wilfully  driving  stock  from  its  accus- 
tomed range,  etc.,  can  be  had  under  an  indictment  charging  the  theft  of 
the  stock,  it  is  no  objection  to  the  sufficiency  of  a  plea  of  former  jeopardy 
interposed  upon  the  trial  for  the  wilful  driving  of  the  stock,  etc,  that 
the  indictment  under  which  the  former  trial  was  had,  charged  the  theft 
of  the  stock.    See  the  opinion  in  extenso  on  the  question,  and  note  the 

.  same  for  a  plea  of  former  jeopardy  held  sufficient  to  raise  the  issue; 
wherefore  the  ruling  of  the  trial  court,  sustaining  the  State's  exceptions 
to  the  same,  was  error.    Id. 

WITNESS. 

1.  It  is  a  well  established  doctrine  that,  '^in  the  absence  of  fraud,  a 
pardon  will  be  good  though  it  states  the  date  of-  the  conviction  incor- 
rectly if  it  was  intended  to  cover,  and  does  cover,  the  particular  offense.** 
The  rule  can  not  be  changed  by  the  fact  that  the  date  of  the  conviction 
as  recited  in  the  pardon  is  a  date  upon  which  no  legal  conviction  could  be 
had.  The  question  is  purely  one  of  identity,  involving  the  competency 
of  the  witness  to  testify,  and  upon  the  trial  judge  alone  devolves  the 
determination  of  the  question  whether  the  pardon  was  intended  to  and 
did  relate  to  the  particular  offense  of  which  the  witness  was  convicted, 
and,  in  determining  this  question,  he  is  not  confined  to  the  record  alone, 
but  may  hear  evidence  dehors  the  record.  The  record  failing  to  show  in 
any  way  that  the  State  failed  to  show  that  the  Hester  named  in  the  par- 
don was  the  same  Hester  named  in  ihe  judgment  of  conviction,  and 
that  .the  conviction  named  in  the  pardon  was  the  same  conviction  evi- 
denced by  the  judgment,  the  presumption  obtains  that  the  necessary 
proof  was  made.    Martin  t.  State.  1. 

2.  An  exception  to  the  rule  that  the  husband  and  wife  are  inoompe- 
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WITNESS— continued, 

tent  to  testify  against  each  other,  is  in  the  case  of  a  criminal  prosecution 
of  the  one  for  an  offense  committed  against  the  other.  Being  competent 
to  testify  in  such  case,  it  is  not  optional  with  such  a  witness  to  testify  or 
not,  as  he  or  she  may  elect,  hut,  if  presented  as  a  witness  for  the  State, 
he  or  she  may  he  compelled  to  give  evidence  for  the  State.  Bramlette  v. 
State,  mu 


h.  (j.  U.  U. 
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